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Inquiry Question: What rules about the division of power between the federal 
government and the states are clear? What constitutional provisions may cause conflict or 
uncertainty? 
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Introduction: Federalism in the Constitution 
The U.S. Constitution sets up a federal system of government in which the federal (national) government and 
the state governments share power. Some powers are limited to the federal government, some to the states, 
some shared by both, and some denied to the federal government or state governments. This type of system 
in which power is divided and shared among national, state, and local governments is known as federalism. 
The Constitution is a roadmap that lays out the roles of the federal government and state governments within 
the system of federalism. 

The powers of the federal government are limited, meaning that it must be granted a specific power in 
the Constitution in order to be able to act. These powers, called enumerated powers, are described in the 
Constitution. Article 1, Section 8, of the Constitution lists many of Congress’ powers, including the power 
to create post offices, raise an army, coin money, and declare war. One of Congress’ broadest powers is 
the power to regulate commerce among the states, and many of the laws Congress passes depend on this 
power. (To learn more about how the federal government used its commerce power to expand its authority, 
see the Commerce Clause Inquiry Pack.)

The Necessary and Proper Clause, Article 1, Section 8, Clause 18, also known as the Elastic Clause, permits 
Congress to make all laws “necessary and proper” to carry out the enumerated powers listed in Article 1, 
Section 8. This clause has been used to expand federal powers much further than the 17 specific powers 
listed in the Constitution. For instance, Congress was able to institute a draft for the military during wartime 
because declaring war is one of Congress’ enumerated powers, and the nation needs soldiers to be able to 
wage war.

Some powers are denied to the federal government and some to state governments. Article 1, Sections 9 
and 10, list those powers. Some of the denied powers are directly related to the balance of power between 
the federal and state governments. The federal government is prohibited from placing export taxes (i.e., taxes 
on goods made within the state and sold outside of it) on states. The state governments are prohibited from 
making treaties and engaging in war with foreign countries. 

Articles 4 and 6 explain the relationship between states and the relationship between a state and the federal 
government. The Supremacy Clause makes clear that federal law is supreme when laws of the state conflict 
with the U.S. Constitution, federal laws, or treaties. 

Other powers, not delegated to the federal government, are reserved for the states. The 10th Amendment 
reserves all powers not delegated to Congress (Article 1, Section 8) or denied to state governments (Article 
1, Section 10) to the states. It is sometimes known as the “states’ rights amendment.” After the Civil War, 
the 14th Amendment was passed requiring states to guarantee the rights in the Bill of Rights to their citizens. 
However, the process of applying the Bill of Rights to the states, called incorporation, has been a lengthy 
process. (To learn more about incorporation, see the Incorporation Inquiry Pack.) 

While many phrases in the Constitution seem fairly straightforward, at times it has been a challenge for the 
Supreme Court to interpret them. In particular, there have been many Supreme Court cases about how to 
sort out conflicts between the powers of the nation and the states. (For more information, see the Commerce 
Clause, Devolution, and Incorporation Inquiry Packs.) 
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Enumerated Powers and the Elastic Clause
Source A: Article 1, Section 8, of the U.S. Constitution1

Section 8

The Congress shall have Power To lay and collect Taxes, Duties, Imposts and Excises, to pay the 

Debts and provide for the common Defence and general Welfare of the United States; but all 

Duties, Imposts and Excises shall be uniform throughout the United States;

To borrow Money on the credit of the United States;

To regulate Commerce with foreign Nations, and among the several States, and with the Indian 

Tribes;

To establish an uniform Rule of Naturalization, and uniform Laws on the subject of 

Bankruptcies throughout the United States;

To coin Money, regulate the Value thereof, and of foreign Coin, and fix the Standard of Weights 

and Measures;

To provide for the Punishment of counterfeiting the Securities and current Coin of the United 

States;

To establish Post Offices and post Roads;

To promote the Progress of Science and useful Arts, by securing for limited Times to Authors 

and Inventors the exclusive Right to their respective Writings and Discoveries;

To constitute Tribunals inferior to the supreme Court;

To define and punish Piracies and Felonies committed on the high Seas, and Offences against 

the Law of Nations;

To declare War, grant Letters of Marque and Reprisal, and make Rules concerning Captures on 

Land and Water;

To raise and support Armies, but no Appropriation of Money to that Use shall be for a longer 

Term than two Years;

To provide and maintain a Navy;

To make Rules for the Government and Regulation of the land and naval Forces;

To provide for calling forth the Militia to execute the Laws of the Union, suppress Insurrections 

and repel Invasions;
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Source A Information: Article 1, Section 8, of the Constitution lists the enumerated powers of Congress 
and the federal government. The last clause, known as the Necessary and Proper Clause (or the Elastic 
Clause) permits Congress to make other laws in order to carry out the enumerated powers. Congress has 
used this clause to expand its reach over the years.

To provide for organizing, arming, and disciplining, the Militia, and for governing such Part of 

them as may be employed in the Service of the United States, reserving to the States respectively, 

the Appointment of the Officers, and the Authority of training the Militia according to the 

discipline prescribed by Congress;

To exercise exclusive Legislation in all Cases whatsoever, over such District (not exceeding ten 

Miles square) as may, by Cession of particular States, and the Acceptance of Congress, become the 

Seat of Government of the United States, and to exercise like Authority over all Places purchased 

by the Consent of the Legislature of the State in which the Same shall be, for the Erection of Forts, 

Magazines, Arsenals, dock-Yards, and other needful Buildings;–And

To make all Laws which shall be necessary and proper for carrying into Execution the foregoing 

Powers, and all other Powers vested by this Constitution in the Government of the United States, 

or in any Department or Officer thereof.
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Powers Denied to the Federal and State Governments
Source B: Article 1, Sections 9 and 10, of the U.S. Constitution2

Section 9

The Migration or Importation of such Persons as any of the States now existing shall think 

proper to admit, shall not be prohibited by the Congress prior to the Year one thousand eight 

hundred and eight, but a Tax or duty may be imposed on such Importation, not exceeding ten 

dollars for each Person.

The Privilege of the Writ of Habeas Corpus shall not be suspended, unless when in Cases of 

Rebellion or Invasion the public Safety may require it.

No Bill of Attainder or ex post facto Law shall be passed.

No Capitation, or other direct, Tax shall be laid, unless in Proportion to the Census or enumera-

tion herein before directed to be taken.

No Tax or Duty shall be laid on Articles exported from any State.

No Preference shall be given by any Regulation of Commerce or Revenue to the Ports of one 

State over those of another: nor shall Vessels bound to, or from, one State, be obliged to enter, 

clear, or pay Duties in another.

No Money shall be drawn from the Treasury, but in Consequence of Appropriations made by 

Law; and a regular Statement and Account of the Receipts and Expenditures of all public Money 

shall be published from time to time.

No Title of Nobility shall be granted by the United States: And no Person holding any Office of 

Profit or Trust under them, shall, without the Consent of the Congress, accept of any present, 

Emolument, Office, or Title, of any kind whatever, from any King, Prince, or foreign State. 
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Source B Information: Article 1, Section 9, lists the powers that are prohibited by the federal government. 
Article 1, Section 10, lists the powers that are prohibited to state governments. Some powers are denied to 
both levels of government. 

Questions to Consider for Sources A and B:

1. Observe: What do you notice first about these sources? What words do you notice first?

2. Reflect: How are these two sources related? What kinds of powers are granted to Congress? Are you 
able to categorize them? What role does the Elastic Clause serve in Article 1, Section 8? What do you 
notice when you compare and contrast the powers denied to the federal government (Article 1, Section 
9) and those denied to the states (Article 1, Section 10)? 

3. Question: What questions do you have about these sources? 

Section 10

No State shall enter into any Treaty, Alliance, or Confederation; grant Letters of Marque and 

Reprisal; coin Money; emit Bills of Credit; make any Thing but gold and silver Coin a Tender 

in Payment of Debts; pass any Bill of Attainder, ex post facto Law, or Law impairing the 

Obligation of Contracts, or grant any Title of Nobility.

No State shall, without the Consent of the Congress, lay any Imposts or Duties on Imports 

or Exports, except what may be absolutely necessary for executing it’s inspection Laws: and 

the net Produce of all Duties and Imposts, laid by any State on Imports or Exports, shall be 

for the Use of the Treasury of the United States; and all such Laws shall be subject to the 

Revision and Controul of the Congress.

No State shall, without the Consent of Congress, lay any Duty of Tonnage, keep Troops, or 

Ships of War in time of Peace, enter into any Agreement or Compact with another State, or 

with a foreign Power, or engage in War, unless actually invaded, or in such imminent Danger 

as will not admit of delay.
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Relations Among States and Between Federal and State Governments
Source C: Article 4 of the U.S. Constitution3

Article IV

Section 1

Full Faith and Credit shall be given in each State to the public Acts, Records, and judicial 

Proceedings of every other State. And the Congress may by general Laws prescribe the Manner in 

which such Acts, Records and Proceedings shall be proved, and the Effect thereof.

Section 2

The Citizens of each State shall be entitled to all Privileges and Immunities of Citizens in the 

several States.

A Person charged in any State with Treason, Felony, or other Crime, who shall flee from Justice, 

and be found in another State, shall on Demand of the executive Authority of the State from which 

he fled, be delivered up, to be removed to the State having Jurisdiction of the Crime.

No Person held to Service or Labour in one State, under the Laws thereof, escaping into another, 

shall, in Consequence of any Law or Regulation therein, be discharged from such Service or 

Labour, but shall be delivered up on Claim of the Party to whom such Service or Labour may be 

due.

Section 3

New States may be admitted by the Congress into this Union; but no new State shall be formed or 

erected within the Jurisdiction of any other State; nor any State be formed by the Junction of two 

or more States, or Parts of States, without the Consent of the Legislatures of the States concerned 

as well as of the Congress.

The Congress shall have Power to dispose of and make all needful Rules and Regulations 

respecting the Territory or other Property belonging to the United States; and nothing in this 

Constitution shall be so construed as to Prejudice any Claims of the United States, or of any 

particular State.

Section 4

The United States shall guarantee to every State in this Union a Republican Form of Government, 

and shall protect each of them against Invasion; and on Application of the Legislature, or of the 

Executive (when the Legislature cannot be convened) against domestic Violence.
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Source C Information: The Full Faith and Credit Clause in Article 4, Section 1, ensures that records like 
birth records, marriages, and court orders originating in one state will be valid in all states. The Privileges 
and Immunities Clause in Section 2 prohibits states from denying out-of-state citizens their fundamental 
rights. These two clauses help explain how states interact with each other.

Questions to Consider for Source C:

1. Observe: What do you notice first about this source? What words do you notice first?

2. Reflect: How does Article 4 set the rules for the relationship between states? How does Article 4 set the 
rules for the relationship between the federal government and state governments? 

3. Question: What questions do you have about this source? 
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The Supremacy Clause and the 10th Amendment
Source D: Article 6, Clause 2, of the U.S. Constitution4

Source D Information: Article 6, Clause 2, of the Constitution is known as the Supremacy Clause. In 
practice it means that when state laws or actions of the state executive branch conflict with the U.S. 
Constitution and/or federal law, the state law will be invalidated, and the federal law will stand. The 
Supremacy Clause is the basis for judicial review in which the Supreme Court may rule that a state law 
violates the Constitution and it thereby struck down as unconstitutional.  

This Constitution, and the laws of  the 
United States which shall be made in 
pursuance thereof; and all treaties made, or 
which shall be made, under the authority 
of  the United States, shall be the supreme 
law of  the land; and the Judges in every 
State shall be bound thereby; any thing in 
the constitution or laws of  any State to the 
contrary notwithstanding.
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Source E: The 10th Amendment to the U.S. Constitution5

Source E Information: This source is an excerpt of a broadside displaying the Bill of Rights. On this 
broadside, the amendments were labeled as “articles,” although that term is usually reserved for the body 
of the Constitution. The 10th Amendment is sometimes called the “states’ rights amendment” because it 
reserves all the powers to the states or the people except those delegated to the federal government (Article 
1, Section 8), deemed “necessary and proper” by the Elastic Clause (Article 1, Section 8, Clause 18), or 
denied to the states (Article 1, Section 10). The 10th Amendment is often cited when supporting the fact that 
“policing powers” (making and enforcing state criminal laws) is a reserved power and belongs solely to state 
governments.

Questions to Consider for Sources D and E:

1. Observe: What do you notice first about these sources? 

2. Reflect: How are these two sources related? How does the Supremacy Clause increase the scope of 
the federal government’s power to govern? How does the 10th Amendment increase the scope of states’ 
power to govern? How do you think these two provisions might come into conflict?

3. Question: What questions do you have about these sources? 
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14th Amendment and Incorporation
Source F: The 14th Amendment to the U.S. Constitution6

Source F Information: Originally, the Bill of Rights only protected citizens from acts of the federal 
government. After the Civil War, in 1868, the 14th Amendment was ratified to guarantee citizenship to 
enslaved people and establish birthright citizenship. The 14th Amendment also extended the fundamental 
freedoms by prohibiting states from passing or enforcing laws that conflicted with those established in 
the Constitution (Privileges and Immunities Clause). It also prohibited states from depriving its citizens of 
due process of law (Due Process Clause) and denying them equal protection of the law (Equal Protection 
Clause). Over time, many cases came before the Supreme Court that also prohibited state governments from 
infringing on the rights found in the Bill of Rights. This process was called “selective incorporation” or simply 
“incorporation.” (To learn more, see the Incorporation Inquiry Pack.)

Questions to Consider for Source F: 

1. Observe: What do you notice first about this source? 

2. Reflect: How does the 14th Amendment impact the scope of the federal government’s ability to govern 
laws and executive actions within states? What was likely the impact of the ratification of the 14th 
Amendment in the states? How did the passage of the 14th Amendment change the balance of power 
between the federal government and state governments (and, therefore, federalism)?

3. Question: What questions do you have about this source? 
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Inquiry Question
The text of the Constitution deals with the relationship between the state and federal governments in several 
places. 

Which rules about the division of power between the federal government and the states are 
clear? What constitutional provisions may cause conflict or uncertainty? 

In your answer, use the timeline and the available sources.
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Extension Inquiry Question
Consider the following scenario: 

The federal government passes a law establishing a national bank to assist it in carrying out the enumerated 
powers dealing with financial responsibilities. The legislature in a state in which the bank will be located 
opposes the bank and passes a tax designed to force the bank out of business or at least out of the state. 

How would you apply Sources A–E to this scenario? 

Suggested Resources:

• McCulloch v. Maryland, LandmarkCases.Org 
• Interactive Constitution, National Constitution Center 

https://www.landmarkcases.org/cases/mcculloch-v-maryland
https://constitutioncenter.org/interactive-constitution/interpretation/article-i/clauses/752
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Providence: John Carter, 1787. Library of Congress Rare Book and Special Collections Division, https://www.loc.gov/
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