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Dr. Patrick Cronin, distinguished advisors and fellows of the 
Center for a New American Security and special guests, good morning 
and my sincerest thanks for this opportunity to speak before you all 
about my country’s ongoing arbitration with China regarding the South 
China Sea. 
 

For the past year, I have been engaging select groups, both in and 
outside the Philippines, in a conversation on our country’s maritime 
claims to the West Philippine Sea as viewed in the context of the Rule of 
Law. It is my honor today to meet several of the world’s leading oceans 
law scholars and exchange ideas on such topics of particular significance 
to my country, the Republic of the Philippines, and also of interest within 
the larger oceans community.  

 
The South China Sea is a semi-enclosed sea bounded by China, 

Indonesia, Vietnam, Malaysia, Brunei, Taiwan and the Philippines. It is 
subject of major interest, and thus of overlapping maritime claims, due 
to its importance with regard to navigation, fishing and energy 
production. Within it are three major groups of insular features subject 
of conflicting claims among the different nation-states: the Spratlys, the 
Paracels and Scarborough Shoal.    

 
For seventeen (17) years, the Philippines and China had held 

exchanges of views, bilateral meetings and exchanges of diplomatic 
correspondence on disputes concerning entitlements to maritime areas 
in the West Philippine Sea. No settlements were reached. On the heels of 
China’s aggressive assertions of its claims, towards the end of 2012, by 
its sending of vessels to take control of Scarborough Shoal, the 
Philippines had no other option but to bring the dispute to compulsory 
arbitration under the United Nations Convention on the Law of the Sea 
or “UNCLOS.” 
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Adopted in 1982, the UNCLOS is, in the words of Ambassador 

Tommy Koh, former President of the Third UN Conference on the Law of 
the Sea, “a Constitution for the Oceans.” It is a bold attempt by mankind 
to set up rules to govern the sea, which constitutes two-thirds of the area 
of our planet. As a treaty, it codifies erstwhile customary norms on the 
law of the sea. In its 320 articles and nine annexes, it covers all areas of 
ocean space, including delimitation of maritime boundaries, 
environmental control, scientific research, economic and commercial 
activities, technology and the settlement of disputes relating to ocean 
matters. 
 

As we all very well know, the UNCLOS lays down substantive rules 
on the entitlements of a coastal State to the seas, depending on the kind 
of feature (be it an island, a rock or a simple low-tide elevation) from 
which said entitlement would be generated.  

 
China in 2009, in a formal notification to the United Nations, and 

citing its historial pre-eminence in the area, laid claim to more than 80% 
of the South China Sea through its so-called “nine dash line.” Under the 
UNCLOS, China could claim maritime entitlements of up to 200 Nautical 
Miles from its mainland coast or from the islands in the South China Sea 
under its sovereignty. Neither UNCLOS nor customary international law, 
however, recognizes the concept of “historical rights.” China's claim was 
thus promptly disputed by the Philippines, among other countries. Any 
claim for maritime entitlement by China must be based on UNCLOS.     
 

In particular relation to the Philippines’ case against China, we 
submit that, under the UNCLOS, none of the features occupied by China 
(and from where they may be expected to base their maritime claims) can 
generate maritime entitlements of more than 12 nautical miles.  
 
 

The arbitration with China initially involved eight (8) features 
located in the Spratly Islands. The Philippines has since sought the 
tribunal’s leave to amend its original Statement of Claim to include 
Second Thomas Shoal (locally known as Ayungin Shoal), which, as you 
know, has been the locale of tension between Filipino and Chinese forces 
in the area.  

 
Of the nine (9) Spratly features, the first four occupied by China 

are below water at high tide. Second Thomas Shoal, while not occupied 
by China, is also a maritime feature below water at high tide. Under 
UNCLOS, these are low-tide elevations, not islands, and do not generate 
entitlement to any maritime areas. China has built installations on top of 
some of these submerged features (such as in Mischief Reef and Subi 



 

 

Reef) but such artificial enhancements do not change the status of the 
features. To generate a maritime entitlement, an island has to be 
naturally occurring.  
 

The other four Spratly features occupied or physically controlled by 
China are rocks, submerged reefs with tiny parts that project barely 
above water at high tide and are incapable of supporting human 
habitation or economic life (i.e. Scarborough Shoal.) Under UNCLOS, 
these features generate maritime entitlements no greater than 12 NM.  
 

To reiterate, under the UNCLOS, China’s entitlements in the South 
China Sea are limited to 200 Nautical Miles from its mainland coast 
(including Hainan Island) and 12 Nautical Mile entitlements from four of 
the eight South China Sea features that it occupies or physically 
controls. The other four have no entitlement under the UNCLOS. 
 

In 2012, China sent vessels to take control of Scarborough Shoal, 
more than 500 NM from its mainland, and only 125 NM from the 
Philippines – well within the Philippines’ EEZ. It has since prevented all 
Philippine vessels, including fishing vessels, from approaching. Chinese  
vessels have also prevented the Philippines from exploring for oil at Recto 
Bank which is only 80 NM from the Philippine coast.  

 
After seventeen (17) years of unsuccessful bilateral talks, the 

Philippines came to the conclusion that bilateral diplomacy, by itself, was 
no longer a viable option. Diplomatic efforts have failed to budge China 
from its position.  

 
For the Philippines, committed as it is to the peaceful resolution of 

disputes, there is likewise no viable military option. We, under the 
leadership of our President Benigno S. Aquino III, have thus turned to 
international law and the compulsory and binding dispute settlement 
procedures of the UNCLOS. 
 

Generally, all subject matter covered by the UNCLOS is subject to 
compulsory dispute settlement procedures. States, however, are 
permitted to opt out for certain issues, including maritime boundary 
delimitation or disputes concerning the interpretation or application of 
the maritime delimitation provisions of the UNCLOS (Articles 15, 74, and 
83).  
 

In 2006, China exercised its right to opt out of compulsory dispute 
settlement for the above pursuant to Article 298 of the UNCLOS. 
Conscious of China’s reservation, the Philippines, after much 
consideration, has come before a body of renowned international oceans 
law experts for a declaration that China and the Philippines' maritime 



 

 

entitlements are governed by the UNCLOS.   The Philippines has asked, 
among others, for declarations that:  

 
i. China's maritime claims based on the nine-dash 

line have no basis in law and are therefore 
invalid; 

 
ii. Certain submerged features within and beyond 

200 NM of the Philippines are not part of the 
Chinese continental shelf. China's attempts to 
appropriate these features, build installations on 
them, and claim maritime zones from them 
therefore violate the UNCLOS;  

 
iii. Certain other features, which peek above the 

water at high tide, are "rocks" under Article 121 
of the UNCLOS and therefore cannot generate 
maritime entitlements beyond 12 NM; and  

 
iv. China has unlawfully prevented Philippine 

vessels from exploiting the living resources in 
areas of the South China Sea where China 
cannot possibly claim sovereign rights.  

 
The Philippine view is that none of its questions trigger subject 

matter covered by China's opt-out from compulsory UNCLOS dispute 
settlement.  
 

The Philippines filed its Notice of Arbitration and Statement of 
Claim last January 22, 2013. China has purported to "reject" the Notice 
of Arbitration and refused to participate in the proceeding. Nevertheless, 
the ad hoc arbitral tribunal which will hear our case has nevertheless 
been constituted, with the Honorable Judge Thomas Mensah sitting as 
Presiding Arbitrator, following the procedure set forth under the 
UNCLOS.   

 
On August 27, 2013, the arbitral tribunal came out with the rules 

to govern the proceeding. Prior to the promulgation of the Rules, the 
arbitral tribunal sought comments from both the Philippines and China. 
While the Republic has complied with the tribunal’s request, China 
maintained (as it continues to do so) its choice not to participate. These 
Rules have since been published and made available to interested parties 
through the website of the Permanent Court of Arbitration.  

 
As stated earlier, the Philippines, on February 27, 2013, and 

pursuant to Article 19 of the Rules of Procedure, sought leave from the 



 

 

arbitral tribunal to amend its original Statement of Claim to include one 
additional feature, Second Thomas Shoal. With this amendment, the 
Philippines still has until March 30 of this year to file its Memorial, 
where, as directed by the Tribunal, we will “fully address all issues, 
including matters relating to the jurisdiction of the Arbitral Tribunal, the 
admissibility of the Philippines’ claim, as well as the merits of the 
dispute.”  

 
The Arbitral Tribunal, under the Rules, will thereafter determine 

the further course of the proceedings, including the need for and 
scheduling of, any other written submissions and hearings, at an 
appropriate later stage, after seeking the views of the Parties.  
 

The Philippines is confident that we have a strong case on all 
issues, including the merits in regard to all of our claims. It helps, of 
course, that we are represented by what the Wall Street Journal 
describes as a “crack international legal team.” Our lead counsel is Paul 
S. Reichler of Foley Hoag, and he is supported by Lawrence H. Martin of 
Foley Hoag; Professor Bernard H. Oxman of University of Miami School of 
Law; Professor Philippe Sands QC of Matrix Chambers, London and 
Professor Alan Boyle of Essex Court Chambers, London. 
 

China has maintained its refusal to participate in the arbitration 
proceedings. It did not exercise its right to appoint an arbitrator. Neither 
did it participate in the appointment of other three members of the 
tribunal. This, however, will not affect the jurisdiction of the Tribunal or 
the binding nature of its judgment on the merits of the dispute. China 
will still be legally bound by the Tribunal's ruling, whether it participates 
or not.  

 
  Some have asked: what if China doesn’t accept the tribunal’s 

ruling? What if it refuses to comply? In the first place, as a strictly legal 
matter, China will be obligated to comply with the ruling. If it does not, it 
will be in clear and open violation of its international legal obligations. 
That, in turn, would be a large blow to China’s international prestige and 
influence. It would be difficult for China to present itself as a responsible 
and law-abiding member of the international community if it were to 
brand itself as an international outlaw by blatantly defying an 
international arbitral award that is seen by the rest of the world as fair 
and just, and as reflecting the established rules of international law. 

 
As a result, sooner or later – and we are prepared to wait if we have 

to – China will have to find a way to bring itself back within the 
international legal order, and will have to adjust its policies in the South 
China Sea to the requirements of UNCLOS and international law 
generally. 



 

 

 
The Philippines is aware that, in the final analysis, the disputes in 

the South China Sea will have to be resolved diplomatically, that is, by 
agreement between the various States. In fact, nearly twelve years after 
the Declaration of Conduct of Parties in the South China Sea, we have 
not given up on our diplomatic efforts to convince China and the other 
concerned States, to agree to a binding Code of Conduct, to govern 
relations in the South China Sea pending an acceptable resolution of the 
disputes.   

 
The Philippines is also aware, if not more keenly so, of the “un-

evenness” of the so-called playing field. We are but a small nation. We 
are conscious of the possible repercussions (be it political, legal, 
diplomatic or economic) any of our actions will have on our relations with 
our neighbors in Asia, not to mention, to the ultimate resolution of the 
issues in the South China Sea. Our policymakers have considered and 
weighed expected gains against possible hardships.   

 
Small as we are, however, the Philippines, as a  nation, is prepared 

to protect its heritage as well as its rights under international law. We 
are committed to the furtherance of the Rule of Law and to the peaceful 
resolution of the present dispute. Pending any agreement between the 
concerned States as to disposition of maritime rights and entitlements in 
the disputed areas, the Philippines has turned to international law, to 
clarify some of the issues besetting the South China Sea. While China 
has been maintaining its position not to participate in the proceedings, 
we are very encouraged by the international support and feedback we 
have been getting. Insofar as it facilitates level diplomatic discussions on 
the issues, as we hope it would, we could consider this arbitration 
exercise already a success.    
 

Again, THANK YOU VERY MUCH AND GOOD MORNING. 


