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13 January 2014 
 
Dear Hannah and Tayo, 
 
Draft Local Authorities (Standing Orders) (England) (Amendment) Regulations 2014 
 
I am writing to you in my capacity as President of Lawyers in Local Government.  We have had the opportunity 
of considering the draft Standing Orders Amendment Regulations which are the subject of informal soundings 
with the LGA. 
 
Whilst we remain concerned that a wider debate and evidence seeking process has not taken place in relation to 
the Secretary of State’s proposal to repeal the DIP standing orders, which, arising from the Widdicombe 
Committee, goes to the root of the conduct of local authority business and the integrity of local governance, we 
welcome the apparent change of mind of the Secretary of State in, at least, putting forward alternative 
arrangements. 
 
We also welcome the effect of the draft regulations which would separate the role of investigator and that of 
independent overseer, which currently causes some confusion in the current Standing order regulations. 
 
We have specifically focussed on the likely effect of the proposed changes as follows:-.  
 
Compromise agreements 
 
The proposed repeal of the current regulations has been linked to discussion about the extent and cost of 
compromise agreements. The changes only deal with the process where a dismissal is sought, that is, where there 
are grounds in employment law to dismiss. The changes will have no effect on those cases where compromise 
agreements are made to remove an officer where there are otherwise no legal grounds for dismissal. The number 
and cost of compromise agreements will not therefore be affected by the changes. 
 
Weakening democratic integrity 
 
One effect of the proposals would seem to be to separate the dismissal procedure from the overriding purpose of 
the role of the 3 statutory officers as guardians of the democratic process. The protection that the procedures are 
intended to provide is not separate from that role but are an integral part of it. Speaking truth unto power is tough. 
As with all whistleblowers, some protection is appropriate. The current requirement that any disciplinary action is  
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in accordance with an independent person’s recommendations enables the statutory officers to exercise their 
duties with less fear of retribution.   Any diminishing of the protection is likely to have a consequential effect on 
the discharge of the role and ultimately the integrity of local government. We believe that the regulations as 
drafted will diminish the protection afforded to the statutory officers, as the guardians of sound local governance, 
and that is likely to diminish their ability to discharge their statutory responsibilities.  
 
Weakening the independent role  
 
Under the proposals, the council must only take the advice of the panel into account, rather than, at present, act in 
accordance with the DIP recommendation. The integrity and value of the independent role will be consequently 
weakened. One purpose of the independent role is to minimise the possibility of bias in the decision making 
process. This is clearly acknowledged in employment law. What might be an otherwise fair dismissal could 
become an unfair dismissal if there is not built into the process an adequate degree of independent involvement. 
The wider discretion on the part of the council to have regard to but not necessarily follow the advice of the panel 
opens the door to a council dismissing in any event.  
 
Potentially increased costs 
 
A consequence of the panel being an advisory committee (and part of the council’s committee infrastructure) is 
that it may well require legal advice in order to inform its own advice to the council. The panel would, at the very 
least, wish to be satisfied that the grounds being relied on by the council are sufficient grounds to justify 
dismissal, for the panel to be able to advise on dismissal. For the panel to be seen to be independent, it is arguable 
that such legal advice itself would need to be independent from that being given to the council as part of the 
investigation process and consideration of the evidence. This is likely to give rise to additional cost on the part of 
the council, rather than reduced cost.  
 
Narrowing the selection of the independent role 
 
The current designated independent person is substituted by a panel.  In effect, the field of choice is narrowed to 
selection from a narrow range of independent persons already known to the LA, who were appointed for a 
different purpose. The bolt on approach of transferring the role of DIP to the IRP members is crude. One local 
authority’s IRP members have already expressed concern about assuming a different role. It would be more 
practical for a council to appoint an independent panel for the purpose as and when required.  It will then have the 
full market place to select from. As has happened with IRP members, a level of expertise may develop which will 
support the integrity of the role. (There are some IRP members who are on several local authority IRPs.) The 
same trend is likely to develop with independent persons under the Localism Act, and also in relation to the 
independent role for the appointment of auditors. 
 
Narrowing the rights of the employee in relation to the independent element 
 
The current arrangements entitle the statutory officer to have a say in the appointment of the DIP. The proposed 
arrangements do not. This has the potential to diminish the degree of independence of the role. It is arguable that, 
in the absence of any involvement in the selection by the officer, the panel is less than independent from the 
officer’s perspective. 
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Weakening the structure of the involvement of the independent role 
 
The existing provisions apply when "it appears to a local authority that an allegation of misconduct by the 
relevant officer requires to be investigated". The new proposals would apply when the authority is to consider "the 
proposal to dismiss the relevant officer and the proposed reasons". The timing of invoking the provisions under 
the draft regulations is far too late. The independent role is substantially diminished if its involvement is merely at 
the end of the investigation process rather than from the beginning. In employment law, the process in making a 
dismissal decision is as equally important as the merits of the decision itself. The absence of involvement of the 
independent role during the process may well prejudice the integrity of that process. 
 
Under the proposals the appointment of the panel is discretionary on the part of the council, unless the statutory 
officer asks for it. The inclusion of this discretionary element weakens the structural value of the independent 
role. If the role is only perceived as discretionary within the procedures, the independent scrutiny value of it is 
itself diminished. If a purpose of the independent role is to ensure the lawfulness of dismissal decisions, the role 
should be a clear mandatory part of the arrangements. 
 
Under the proposals, it appears to be up to the IRP members whether they wish to be involved in such role. This 
undermines the ability of the council to ensure that the independent role can indeed be properly constituted. 
 
All these structural weaknesses reduce the robustness of the independent role and add greater risk to the overall 
process. If there is any doubt on the part of a council that its independent role is unable to properly contribute to 
the lawfulness of its decision making, the council may well look towards the alternative means of effecting a 
termination through a compromise agreement. We would urge that the Regulations and standing order provisions 
for the independent role are precise and robust from the outset, rather than contain these weaknesses and structural 
flaws.  
 
Conclusion 
 
In conclusion we welcome the change of direction of the Secretary of State in proposing  alternative arrangements 
for an independent role in statutory officer dismissals to the current provisions that he is minded to repeal. We 
would urge, however, that the regulations and standing orders are sufficiently robust to eliminate the weaknesses 
identified above that would undermine their over-riding purpose of upholding the integrity of local government 
decision making. 
 
Yours Sincerely 

 
Mark Hynes 
President of Lawyers in Local Government 
Direct Line: 020 7926 2209  

Email: mhynes@lambeth.gov.uk 


