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About us 
 
Lawyers in Local Government (LLG) is a not for profit membership body, formed in April 

2013. We are the largest public sector membership body for lawyers in the UK, with over 

4,500 members. This includes in-house lawyers working at all levels of local government 

in England and Wales. 

LLG’s primary purpose is to represent, promote and support the interests of those 

members. We provide an extensive member network with active grassroots involvement 

and participation, producing guidance, training, and commentary. This includes a 

dedicated procurement law grouping comprised of members advising in that area. We 

are also supported by a number of corporate partner law firms specialising in 

procurement. 

 
Our members’ role in public procurement 
 
Our members advise hundreds of contracting authorities across England and Wales. 
This encompasses: 
 

- Local authorities (including county councils, district councils, unitary authorities, 
metropolitan districts and London boroughs); 

- Combined authorities; 
- Council owned companies; and 
- Schools and academies  

 
As such, LLG’s members possess a collective breadth and wealth of experience on 
public procurement law. As in-house legal teams, they also operate very much on the 
frontline - where law intersects with practice. Working closely with procurement officers 
and client departments, they advise from the initial stages of pre-market engagement 
right through to contract management. This unique position, we would submit, means 
our members are particularly well informed to comment on the Green Paper. As the 
success (or otherwise) of these reforms will be determined not by theoretical legal 
considerations, but rather how they operate in practice. 
  
The importance of local authority views and experience is also borne out by the role our 
members’ authorities have played in the current legal regime. Many of the leading cases 
which have shaped that landscape have featured local authorities1. The collective 
lessons and shared experience from those cases also help to inform the views of our 
members. 

Local government finances  
 
Procurement, by its very nature, typically involves the spending of public money. It is  

 
1 See, for example, Woods Building Services v Milton Keynes Council [2015], Faraday Development Ltd v West Berkshire 

Council [2018],  Amey Highways Ltd v West Sussex County Council [2019]  
 

Introduction and general comments 

http://www.11kbw.com/content/uploads/Faraday-Development-v-West-Berkshire-Council-judgment-14-November-2018.pdf
http://www.11kbw.com/content/uploads/Faraday-Development-v-West-Berkshire-Council-judgment-14-November-2018.pdf
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therefore necessary, by way of context, to have regard to the financial position in which 
local authorities find themselves. Again, this will shape the practical effects of any legal 
reform. 
 
Local government in the UK has seen significant cuts over the past decade. A 2019 
report noted that local government ‘spending power’ in England had fallen by over a 
quarter since 2010 (estimated 28.6% in real-terms). A substantive factor in this decline 
has been the estimated 49.1% fall in the amount of government funding for local 
authorities from 2010–11 to 2017–182.  
 
Those financial challenges have continued in the years since. Indeed, they have been 
exacerbated by the financial pressures arising from the current Covid-19 pandemic. This 
precarious financial position was evidenced in November 2020, when Croydon Council 
issued a Section 114 notice. Whilst local authorities cannot technically go bankrupt, the 
issue of such a notice is essentially an equivalent measure – a Section 114 notice states 
that the council cannot achieve a balanced budget. In February 2018, Northampton 
County Council had also issued such a notice. The fact that they were the first local 
authority for almost 20 years to do so reflects the perilous decline of local authority 
finances over that period. 

It is through this prism of ongoing austerity than any legal reform must therefore be 
viewed. Because, in the absence of substantial additional funding, such financial 
pressures will inevitably constrain the application and success of any reforms. 
 
Local government procurement  

In spite of these significant financial challenges, local government continues to account 
for a large proportion of public procurement spending in the UK. Whilst funding has 
declined, demand for services has risen in some areas (for example, because of new 
obligations upon local authorities under the Care Act 2014). 

In 2020, research shows that local government spent almost 3 times as much on 
procurement as the National Health Services (NHS). Indeed, local government was by 
some distance the second biggest spender by category – second only to central 
government. The breakdown of spend over the past two years is demonstrated below: 

 

 
2 “Local government finance and the 2019 Spending Review”: 

(https://publications.parliament.uk/pa/cm201719/cmselect/cmcomloc/2036/203605.htm) 

 

Image credit 

Tussell: 

“2020: Year In 

Review - Public 

Procurement During 

a Crisis” 

 

 

Local%20government%20finance%20and%20the%202019%20Spending%20Review”:%20(https:/publications.parliament.uk/pa/cm201719/cmselect/cmcomloc/2036/203605.htm)
Local%20government%20finance%20and%20the%202019%20Spending%20Review”:%20(https:/publications.parliament.uk/pa/cm201719/cmselect/cmcomloc/2036/203605.htm)
https://www.tussell.com/insights/2020-year-in-review-public-procurement-during-a-crisis
https://www.tussell.com/insights/2020-year-in-review-public-procurement-during-a-crisis
https://www.tussell.com/insights/2020-year-in-review-public-procurement-during-a-crisis
https://www.tussell.com/insights/2020-year-in-review-public-procurement-during-a-crisis


 

    
4 

 

These statistics3 further evidence the importance of local government views being 
afforded due weight during this consultation process.  

Our views on the Green Paper  
 
LLG welcomes the timing of the Green Paper. The UK’s departure from the European 
Union would seem an opportune time to review our domestic procurement law 
landscape, with a view to what the future might hold. 
 
We also welcome some of the stated policy goals of the paper – such as faster, 
simplified processes, SME involvement, and less burden. In terms of substantive content 
however, the current proposals have received a very mixed response from our 
members. Notwithstanding recognition of some positive aspects, a number of important 
concerns arise for local authorities. Those concerns can be categorised under the 
general subheadings below: 
 

- Resource implications 
- A central government focus 
- Greater uncertainty  
- Oversights 

 
Resource implications 

 
This is a key concern amongst our members. As local authority officers, they recognise 
and value the importance of transparency. There are however concerns that the Green 
Paper proposals go too far. The additional publication requirements (including evaluation 
reports and contract performance records) are expected to entail: 
 

- Increased work for procurement officers and contract managers 
- A greater need for legal support from procurement lawyers in reviewing/advising 

on such publication 
- Increased support in the procurement process from lawyers advising on freedom 

of information and data protection considerations  
- A significant increase in procurement legal challenges/complaints  

 
Our poll of members revealed that: 
 
- 47% envisaged a "substantial increase" in work for their legal teams arising from the 
Green Paper reforms. An additional 37% envisaged a "slight increase". 
 
Despite this, most respondents expected their local authority to have the same legal 
resources, or indeed less legal resources, in 2 years' time. The majority of members who 
voted (2/3rds) expected to have the same resources. As noted above, a decade of 
austerity and increased demand means those resources are already stretched. There is 
significant concern then as to how the increase in work that 84% of respondents 
envisage will be resourced. As noted above, other areas of local government will also be 
faced with this challenge (most notably frontline procurement staff). It is therefore 

 
3 The Green Paper notes the total procurement spend is £292 billion. It would appear then that total local 
government procurement spend would in fact be higher than the chart on page 3 (taken from the 2021 Tussell 
report). We trust the Cabinet Office have access to the local government spend figures from the applicable 
data set used in the Green Paper. 
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absolutely imperative that these reforms are supported by a full package of appropriate 
funding and support for local authorities. 
 
In addition, the Green Paper itself notes the requirements for a “a programme of training 
and guidance on the reforms”. It is of concern however that this is expressed as being 
“subject to future funding decisions”. We would submit that such training and guidance 
on the reforms should not be subject to funding. Any reform must be properly funded 
and resourced, with a programme of training and detailed law and guidance for 
practitioners. 
 
A central government focus 
 
The Green Paper appears to allude towards a national, central government procurement 
focus. This does not exist under the current legal regime. Our members do not support 
any move towards a “top down” approach to public procurement in the UK. It is noted 
that, from an economic and political perspective, we are already one of the most 
centrally focussed developed countries in the world4. Such a transfer in focus conflicts 
and contrasts with the devolution agenda and its recognised benefits. 
 
Local authorities are comprised of democratically elected members with a mandate from 
the local population in their respective areas. They, and the officers employed by those 
councils, are well placed to decide on their own strategic policies and procurement 
plans. Having regard to, for example, the particular dynamics and characteristics of their 
own local community and local economy. This recognition of regional discrepancy is 
acknowledged by the “levelling up” agenda the Green Paper cites. Such local decision 
making should however take place within an appropriate, overarching, national legal 
framework (as is currently the case). 
 
On this basis we welcome the proposal that authorities will only be required to ‘have 
regard’ to the new National Procurement Policy Statement (NPPS). It remains to be 
seen how prescriptive the NPPS will be, but it should be clear that local authorities can 
continue to give effect to local priorities.   
 
Greater uncertainty  
 
The proposals appear to indicate greater flexibility. For example, the removal of a host of 
procurement procedures. There are also numerous references to guidance (although the 
content and level of detail contained within such guidance remains to be seen). Our 
members do not welcome this lack of certainty, and any move away from detailed law. 
Local authorities, as the custodians of public funds, are generally risk averse (for both 
financial and reputational reasons). Legal certainty is welcome and facilitates 
procurement efficiency, rather than having to consider and develop a bespoke 
procedure on a regular basis. Indeed, legal certainty was one of the objectives of the 
previous public procurement reform in 2014. 
 
Any new flexibilities, unless clearly articulated and understood, are likely to cause 
confusion for frontline staff. This may cause delay, rather than the increased speed and 
efficiency the Green Paper seeks to achieve. It will also entail an increased need for 
legal advice, one of the resource implications set out above. The benefits of any 
purported flexibility may then be negated by those unintended consequences.  
 

 
4 https://iea.org.uk/publications/research/federal-britain-the-case-for-decentralisation 

https://iea.org.uk/publications/research/federal-britain-the-case-for-decentralisation
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There are parallels perhaps to be drawn with the recent changes in State aid law and 
the introduction of a new UK subsidy control regime. The very precise, detailed 
requirements of the State aid regime have been replaced with a broad set of principles 
for subsidies awarded under the EU-UK Trade and Cooperation Agreement. Our 
members report the new system has created confusion for staff, delay and additional 
work.  
 
Oversights 
 
The Green Paper does not contain any references to the Hamburg or Teckal exemptions 
for contracting authorities, permitting horizontal co-operations between authorities and 
in-house awards (as set out in Regulation 12 of the current regime).  It may be that the 
intention is to retain the status quo, but our members would welcome clarity on this 
point. Our view is that these exemptions should be retained, as there is no evidenced 
policy rationale to remove this flexibility and subject such contracts to the open market.  
 
It is also noted that the current proposals do not contain any further intention to codify 
the law on public works contracts and development agreements. Similarly to how 
Regulation 72 codified the Pressetext judgment on modifications (during the last 
procurement reform), we consider there is a similar opportunity to codify the rules here. 
This would provide increased certainty which would be welcomed by local authorities 
and third party contractors alike. Similar comments may be true of the position regarding 
concession contracts and licences. 
 
Our responses to the specific consultation questions follow, but should be viewed in light 
of the general comments above. In his ministerial foreword, Lord Agnew states the “UK 
is ready”. If local government is to be ready however, the messages from this response 
require careful thought. 
 

 

Kieran McGaughey 

National Lead Officer  

Partnership & Procurement law 

 

For an on behalf of  

Lawyers in Local Government (LLG) 

 

  

 

For further comment please contact Helen McGrath, Head of Public Affairs at 

Helen@llg.org.uk  

 

mailto:Helen@llg.org.uk
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Q1. Do you agree with the proposed legal principles of public procurement?  
 
Much of these concepts and language are familiar to local government and procurement 

law. Their importance is established and recognised, and as such our members broadly 

agree with what is proposed (subject to the comments below). 

There is some confusion however around the new concept of “public good”, particularly 

in terms of its relationship to social value. Like social value, this new concept expressly 

includes “economic, social and environmental” factors. Assuming this is a separate 

concept to social value, will the two overlap? If so, how? If, rather, these are entirely 

separate concepts, it would be useful to have further clarity on the precise differences 

(particularly given the language similarities as above). There is also concern at the 

reference to only “strategic national priorities” – see overarching comments on page 5 

above under the subheading of “central government focus”. Likewise concerns arise 

where the principle of value for money in the Green Paper is expressed only against 

government priorities. 

It would also seem prudent for the new regime to legislate as to the interplay between 

these different procurement principles. In particular, the “order of precedence” to be 

applied should they clash. Such a conflict becomes more likely given the increased 

number of principles to apply. For example, the transparency principle could clash with 

the principles of integrity and fair treatment of suppliers (where, for instance, a supplier’s 

tender prices or method statements were publicly disclosed).  

We also note that the current principle of proportionality is omitted from the list. This is a 

longstanding legal principle which straddles many areas of local authority law, including 

procurement. Whilst it may be that proportionality favours market operators rather than 

buyers (in particular smaller companies etc), we would suggest the overall procurement 

regime would benefit from its retention. Our members and their authorities recognise the 

importance of encouraging, for example, SME inclusion in public procurement. Indeed, 

this is one of the stated policy aims of the Green Paper. The principle of proportionality 

aids such participation.  

Q2. Do you agree there should be a new unit to oversee public procurement with 
new powers to review and, if necessary, intervene to improve the commercial 
capability of contracting authorities?  
 
We do not agree with this proposal. It remains to be seen though what the precise 
scope, role, powers and resources of any such unit would be. It is noted that local 
authority procurement decisions already are, and will continue to be, subject to review 
via the courts. Likewise any new tribunal system which is implemented. As the paper 
notes, the PPRS is also already in existence where issues arise.  
 
Intervention also presents a problem as local authorities are, in many instances, obliged 
by statute to deliver services. Any restrictions which might restrict or cease such spend 
are therefore not a feasible option. Our members also question how realistic these 
suggestions are in practice. Will this central unit really be equipped to take control of a 
regional local authority and have sufficient local knowledge, resources etc. to operate 
effectively? That is notwithstanding our comments above regarding central government 

Consultation question responses 
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focus more generally (see page 5 above) and whether democratically elected councils 
should be subject to any such central takeover. If such a unit is to exist then, it may be 
appropriate to consider whether its remit should instead only extend to central 
government. 
 
If it is to be retained as an option (and we don’t think that it should for the reasons 
above) then any intervention should be a last resort. An appropriate time period should 
be allowed for any recommendations that are made in improvement notices to be 
implemented, with appropriate support also being provided. An appeal process should 
apply before any intervention is made. We do not consider that spending controls are 
appropriate in any circumstances.  
 
As a general observation, we also consider that a more positive, pro-active approach is 
to be encouraged. The money spent on any review unit would be better utilised 
elsewhere, by seeking to avoid problems in the first instance. This support should 
include: 
 
- increased funding for local authority procurement 
- detailed law/guidance for practitioners 
- a full programme of training in advance of and following any reforms taking effect. 

 
Q3. Where should the members of the proposed panel be drawn from and what 
sanctions do you think they should have access to in order to ensure the panel is 
effective? 
 
See above as to our general concerns regarding such unit having a remit over local 
government in the first instance. To the extent it did however (which for the avoidance of 
doubt is not advocated), it would be prudent to include panellists with local government 
experience. And, as noted in the paper, other relevant stakeholders in the procurement 
process (including suppler representatives). Where any unit had a remit touching upon 
matters of law and/or contractual issues, legal profession involvement would also seem 
appropriate. We do not think that the unit should be able to issue sanctions of any sort, 
which should remain the preserve of the courts or the new tribunal system. 
 
Q4. Do you agree with consolidating the current regulations into a single, uniform 
framework?  
 
Yes. LLG very much supports any measures designed to simplify procurement law for all 
of the parties involved in the process. However, it is also noted that there are other legal 
requirements which have been omitted from the proposed amalgamation – see for 
example: 
 

- the Public Services (Social Value) Act 2012; and 
- Part II of the Local Government Act 1988 (the prohibition on taking non-

commercial considerations into account) 
 

The latter local government legislation appears to have failed to be taken into account 
recently when PPN 11/20 was issued (reserving contracts for local suppliers), creating 
unnecessary confusion for authorities.  LLG considers that all of these relevant legal 
obligations should be encompassed in any new, uniform set of rules. 
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Q5. Are there any sector-specific features of the UCR, CCR or DSPCR that you 
believe should be retained?  
 
Whilst the PCR is not listed in the question, its Regulation 12 (containing the Hamburg 
and Teckal exemptions) is a specific feature that should be retained. There is no 
evidenced policy rationale to remove these flexibilities and subject such contracts to the 
open market. 
 
Aside from the above, our members expressed no further views on this point. The 
overwhelming majority of our procurements are conducted under the PCR. Whilst some 
authorities report increased use of the CCR, this remains a minority of cases. 
 
Q6. Do you agree with the proposed changes to the procurement procedures?  
 
We agree with the general premise of reducing the number of procedures. Most are 

rarely used and not always well understood (especially by frontline staff). However, there 

are concerns the proposals go too far in this regard. Removing the likes of the restricted 

procedure will mean the open procedure is the only one left as a “tried-and-trusted” 

procedure. There may be some merit then to retaining the restricted procedure. We 

would also suggest there is merit in having at least one negotiated process clearly 

defined in law. The alternative will be a resource intensive need to develop a bespoke 

procedure in each case where the open procedure is not being used.  

Any new flexibility, without clear limits, could also see different authorities taking different 

approaches. This might increase the work for bidders (if each bid requires a more 

bespoke approach than is currently the case). A problem perhaps then for market 

operators, but also one for the authorities our members advise. High quality public 

services rely on effective competition and a diverse range of quality bids. 

Uncertainty also introduces the scope for debate and, possibly, litigation. Especially so 

when combined with the increased transparency requirements and any new access to 

litigation. 

Q7. Do you agree with the proposal to include crisis as a new ground on which 
limited tendering can be used?  
 
We are unsure whether, in practice, this adds anything to the existing legal provisions for 

crisis related procurements. See for instance PPN 01/20, published in March 2020 at the 

outset of the Covid-19 pandemic. This confirmed, for example, that urgent direct awards 

were permissible under current public procurement regulations (using regulation 

32(2)(c)).            

There are concerns regarding any new requirement whereby the Minister for the Cabinet 

Office must declare a crisis, having firstly received a submission from a contracting 

authority. The very nature of a crisis will often dictate that immediate action is necessary. 

As the Green Paper itself notes, an emergency may be “national or local”. As such, any 

procedural steps which would entail delay are not considered appropriate by local 

authorities. 
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Q8. Are there areas where our proposed reforms could go further to foster more 
effective innovation in procurement?  
 
Our members expressed no particularly strong views on this point. Local authorities 

often rely on our suppliers offering innovative new solutions and products. As such, it 

may be that market respondents to the Green Paper have more views on this area. It is 

noted however that output/outcome-focussed specifications, whilst helping to foster 

innovation, can be difficult for authorities to evaluate bids against. Increased guidance 

for procurement teams on developing, and evaluating, output/outcome focussed 

processes would therefore be welcome. This is a practical step which should foster 

innovation (and also achieve better procurement outcomes more generally). 

 
Q9. Are there specific issues you have faced when interacting with contracting 
authorities that have not been raised here and which inhibit the potential for 
innovative solutions or ideas? 
 
Our members expressed no particularly strong views on this point. 

 Q10. How can government more effectively utilise and share data (where 
appropriate) to foster more effective innovation in procurement? 
 

As above. 

Q11. What further measures relating to pre-procurement processes should the 
Government consider to enable public procurement to be used as a tool to drive 
innovation in the UK?  
 

Please see comment at Q8 above regarding additional guidance for procurement staff. 

Q12. In light of the new competitive flexible procedure, do you agree that the Light 
Touch Regime for social, health, education and other services should be 
removed?  
 
One of the stated aims of the paper is simplicity and encouraging SME involvement, 

both of which LLG supports. We would be reluctant to see any changes which would 

entail more contracts being within scope of the fully regulated procedures, when 

previously they were not. For example, a £500,000 contract previously awarded as a 

below threshold light touch procurement. It may be that such flexibility will exist under 

the new procedure, but we would welcome clarity on this point. 

Q13. Do you agree that the award of a contract should be based on the “most 
advantageous tender” rather than “most economically advantageous tender”?  
 
We have no particularly strong views on this – it would seem a matter of form rather than 

substance. More generally we welcome the express confirmation that authorities can 

take a broader view of what can be included in the evaluation of tenders in assessing 

value for money including social value as part of the quality assessment. 

Paragraph 102 of the Green Paper refers to authorities not “gold-plating” contracts, 

noting that this would be “particularly not appropriate where Government or Parliament 

has already decided that certain requirements or provisions should not apply to the 

voluntary or private sector’”. This general language is again concerning - it suggests a 
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‘top-down’ approach, whereas local authorities should be able to apply award criteria 

that take account of local priorities as well as the Government’s strategic policy priorities. 

Q14. Do you agree with retaining the basic requirement that award criteria must be 
linked to the subject matter of the contract but amending it to allow specific 
exceptions set by the Government?  
 
We agree with the retainment of this basic requirement. Any change is likely to only 

favour larger bidders, which goes against the recognised policy benefits of promoting 

SME inclusion in public procurement. For example, in respect of environmental factors, a 

large national company (enjoying economies of scale) is much more likely to have a 

recognised corporate social responsibility (CSR) team etc.  

Where any exceptions are permitted (although note our concerns as above), these 

should also allow for local priorities as well as national ones. 

Q15. Do you agree with the proposal for removing the requirement for evaluation 

to be made solely from the point of view of the contracting authority, but only 

within a clear framework?  

We would welcome further clarity on this point. In principle however, this is an idea 

which we consider has some promise. Local authorities often work in partnership and 

collaboration with other groups, such as local NHS Trusts or Clinical Commissioning 

Groups etc. Clear guidance would be required however to facilitate legal compliance 

with any change in this area. 

Q16. Do you agree that, subject to self-cleaning fraud against the UK’s financial 
interests and non-disclosure of beneficial ownership should fall within the 
mandatory exclusion grounds?  
 
In terms of fraud, our members agree with this suggestion. Our members expressed no 

particularly strong views on the point regarding non-disclosure of beneficial ownership, 

which has not often arisen as an issue in practice.  

Q17. Are there any other behaviours that should be added as exclusion grounds, 
for example tax evasion as a discretionary exclusion?  
 
Our members expressed no particularly strong views on this point. 

Q18. Do you agree that suppliers should be excluded where the person/entity 
convicted is a beneficial owner, by amending regulation 57(2)? 
 

Our members expressed no particularly strong views on this point. Please see response 

to 16 above. 

Q19. Do you agree that non-payment of taxes in regulation 57(3) should be 
combined into the mandatory exclusions at regulation 57(1) and the discretionary 
exclusions at regulation 57(8)?  
 
Our members expressed no particularly strong views on this point. 
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Q20. Do you agree that further consideration should be given to including DPAs 
as a ground for discretionary exclusion?  
 
Our members expressed no particularly strong views on this point. 

Q21. Do you agree with the proposal for a centrally managed debarment list? 
   
Yes, we are supportive of this proposal. As the Green Paper notes, it would assist to 
avoid multiple authorities from duplicating effort in assessing the same suppliers.  

 
Q22. Do you agree with the proposal to make past performance easier to 
consider? 
 
Yes, we are generally in agreement with this proposal. The current legal position is not 

entirely satisfactory for local authorities, as it only permits exclusion where termination or 

similar sanctions have been applied. Local authorities are generally risk averse and 

reluctant to enter into potential litigation, which is inherently risky and expensive (and 

thus not considered an efficient use of public funds). As such, termination is often a last 

resort and rarely utilised contractual mechanism. That is not to say however that 

“significant or persistent deficiencies in performance of substantive requirements” do not 

arise with suppliers. Rather just that they may not often lead to termination. The current 

rules then leave authorities, having probably not terminated a contract, ill-placed to avoid 

suppliers who have had performed poorly in the past.  

Members do have concerns however over the resource implications of submitting 

returns on performance etc. – please see comments on page 4 above under “Resource 

implications”. It is also noted that the proposals refer to evaluation against KPIs. Many 

standard local government contracts do not have KPIs. Indeed, many services/contracts 

do not necessarily lend themselves to KPI measurement as a default monitoring tool 

There are also concerns that publication of contract records could lead to complaints 

and/or litigation. Particularly so where there is disagreement between buyers and 

suppliers as to whether performance has been satisfactory.  

Whilst generally supportive of this proposal then, the above concerns do require careful 

consideration. Again, any reforms in this area should be accompanied by clear guidance 

for local authority commercial teams.  

Q23. Do you agree with the proposal to carry out a simplified selection stage 

through the supplier registration system?  

We are generally happy to support this measure. The entire procurement process should 

be as streamlined and resource efficient as possible, for all the stakeholders involved. 

Some local authority colleagues have raised concerns however as to how any of their 

bespoke requirements at selection stage would be built into this universal system. This 

aspect should be given further thought and guidance provided for contracting authorities. 

Q24. Do you agree that the limits on information that can be requested to verify 

supplier self assessments in regulation 60, should be removed? 

Yes, this could possibly be reworded to assist in providing any clarity needed. It is noted 

however that  regulation 60 already permits seeking alternative documents – see below: 
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(7) Where the references mentioned in paragraph (6) are not appropriate in a particular 

case, the contracting authority may require the economic operator to provide other 

information to prove its economic and financial standing. 

(8) Where, for any valid reason, the economic operator is unable to provide the 

references or other information required by the contracting authority, it may prove its 

economic and financial standing by any other document which the contracting authority 

considers appropriate. 

Q25. Do you agree with the proposed new DPS+? 

There are some concerns as to how the DPS+ is to remain continuously open. This 

change would prove an administrative burden for local authorities, with the logistical 

challenge of tracking and evaluating new applications at any time. Specified windows of 

opening may therefore be more appropriate. Provision should also be made for how long 

an unsuccessful applicant must wait before they can re-apply for admission. 

There should also be an ability for authorities to monitor whether existing suppliers on 

the DPS+ continue to meet the conditions for participating, including the right to request 

necessary information from suppliers to verify this during the lifetime of the DPS+. 

A wider point in respect of these proposals is the possible confusion for frontline staff 

around having multiple similar tools - open frameworks, closed frameworks, DPS, DPS+ 

etc. Any new regime should be accompanied by clear, practical guidance, setting out the 

application of each tool and the differences between them. 

Q26. Do you agree with the proposals for the Open and Closed Frameworks?  

As per the comment above, our members are wary of the possible confusion for staff 

between open frameworks and DPS/DPS+. It is worthy of further consideration whether 

these tools could be somehow consolidated, to avoid such confusion.  

We do however welcome the opportunity (whether by open frameworks or other tools) to 

admit new entrants to the market without them being “locked out” of opportunities. Any 

such re-openings however, regardless of the tool used, should only take place at 

reasonable intervals. This will avoid significant increases to the resource burden on local 

authorities, a chief concern of our members as articulated in this response.  

Regarding closed frameworks, our members would welcome further clarity regarding 

what the position in UK law will be in terms of estimating and publicising the purchasing 

amounts of all those using the framework. This is extremely difficult for authorities 

establishing frameworks to predict with any degree of accuracy. Particularly so where 

new buyers (within a pre-specified class of authorities) may use the framework during its 

lifetime. Some recent European cases5 give rise to concern on this point for local 

authorities establishing frameworks. Likewise, for authorities calling off a framework, 

concerns can arise as to whether the maximum value has been exceeded and the 

implications upon the lawfulness of their award. Again, greater clarity on the position is 

welcome as we move forward within a UK procurement law regime. 

 
5 See, for example, Case C-216/17, Autorità Garante della Concorrenza e del Mercato – Antiturst, Coopservice Soc. coop. arl 
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Q27. Do you agree that transparency should be embedded throughout the 

commercial lifecycle from planning through procurement, contract award, 

performance and completion?  

There are serious concerns regarding these proposals amongst our membership and 

the authorities they advise. Please see our general comments on page 4 under the 

heading of “resource implications”. As noted, we expect these proposals to entail: 

- Increased work for procurement officers and contract managers 
- A greater need for legal support from procurement lawyers in reviewing/advising 

on such publication 
- Increased support in the procurement process from lawyers advising on freedom 

of information and data protection considerations  
- A significant increase in procurement legal challenges/complaints  

 
As noted on page 4, our poll of members saw 47% envisage a "substantial increase" in 

work for their legal teams arising from the Green Paper reforms. An additional 37% 

expected a "slight increase". Again, this increase must be viewed against the precarious 

financial position of many local authorities – please see section on “local government 

finances” on pages 2 and 3 above. 

Increased transparency also entails a greater risk of collusion, bid rigging and fraud. 

Further, it may stifle competitiveness and innovation, if some bidders seek to simply 

copy other winning bids available online.  

A further negative consequence is an expected increase in complaints and litigation. 

Many suppliers may not want a poor scoring tender, or poor contractual performance, 

being widely available. Having greater access to procurement records would also mean 

there is now more material in bidders’ hands to dispute and challenge in the first place. 

Stopping short of the full transparency proposed (full evaluation reports being published 

etc), there is possibly merit however to some greater degree of transparency before 

contracts are signed off. Possibly to be applied when a legal challenge looks likely, to 

facilitate the release of information to bidders. The rationale being they would get to see 

the information sought, without them feeling the need to formally issue proceedings to 

have sight of it.  

Q28. Do you agree that contracting authorities should be required to implement 

the Open Contracting Data Standard?  

We welcome better sharing of data. However, we would note that this standard is not 

commonly understood within local authorities at present, especially amongst frontline 

staff. Again, training and guidance would be needed to support any such 

implementation. There also needs to be careful thought given as to any resource 

implications for local authorities, in line with our comments throughout this response. 

Q29. Do you agree that a central digital platform should be established for 

commercial data, including supplier registration information?  

We have mixed views on these proposals. A simplified registration for suppliers is to be 

welcomed. Any new digital system must not however be overly resource intensive for 

authorities. Concerns also arise regarding the envisaged register of contract 

performance which, as noted in Q27 above and Q30 below, could also lead to increased 

complaints and litigation. The Green Paper also references KPIs, however many 
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standard local government contracts do not have KPIs. Indeed, many services/contracts 

do not necessarily lend themselves to KPI measurement as a default monitoring tool. 

Q30. Do you believe that the proposed Court reforms will deliver the required 

objective of a faster, cheaper and therefore more accessible review system? If you 

can identify any further changes to Court rules/processes which you believe 

would have a positive impact in this area, please set them out here.  

There is concern as to the desirability, from a policy perspective, of making challenges 

“more accessible”. This would entail a greater number of legal challenges being brought. 

The Green Paper itself notes the ultimate impact on the taxpayer of such expensive 

legal claims. It is further noted that procurement lawyers report an increase in challenges 

in any event, notwithstanding these proposed reforms. 

Aside from the policy considerations as above, the timing of any increased accessibility 

to litigation gives rise to concern. It appears this would coincide with other reforms which 

can also reasonably be expected to increase litigation, namely: 

- the increased transparency requirements (including publication of evaluation 

reports and contract performance records); and 

- the increased uncertainty of a new “flexible” regime, with less detailed rules and 

less legal certainty (and therefore more scope for dispute) 
 

The Green Paper also notes (para 195) that settling cases “can be a missed opportunity 

to improve contracting authority capability.” We would suggest capability will be 

improved not by punitive measures like this, but rather by pro-active measures which 

seek to ensure litigation does not arise in the first place. Including, for example, 

increased funding, training and guidance for local authorities. 

With the above caveats, the tribunal idea may have some benefit though. At least where 

a challenge did arise, it may be dealt with more speedily and at less cost. A bespoke 

tribunal would be needed however – please see our comments at Q32 below. 

Finally, it is noted that mediation is not mentioned once in the Green Paper. Its 

increased popularity (and high success rates) in recent times for general litigation, would 

suggest it should be encouraged in procurement challenges too. 

Q31. Do you believe that a process of independent contracting authority review 

would be a useful addition to the review system?  

It remains to be seen whether an internal review would add much to the current regime. 

Our members expect that most authorities would undertake such a review already, on an 

informal basis. Those who don’t, perhaps don’t have the resource to do so in the first 

place (for example smaller councils). Any such review does require some degree of 

expertise, again linked to our comments regarding local government resources. For 

example, one consultee to this response noted being the only procurement lawyer at 

their authority. 

Any internal review may also be at risk of being seen as a “whitewash” by suppliers, 

given its non-independent nature. In general terms however our members welcome any 

discussion around measures which might avoid the high costs of litigation.   



 

    
16 

 

Q32. Do you believe that we should investigate the possibility of using an existing 

tribunal to deal with low value claims and issues relating to ongoing 

competitions?  

The suggestion around existing tribunals being tasked with this work is not considered a 

good idea. The specialist nature of public procurement law requires a bespoke provision 

if we are moving towards a new tribunal system. Further, the kind of delays currently 

experienced in other courts/tribunals (exacerbated by the pandemic) does not lend itself 

well to public procurement. As reflected by the 30-day time limit for challenges, there is a 

public policy need for a rapid resolution. This allows public bodies, and their appointed 

contractors, to proceed with certainty and confidence.   

Q33. Do you agree with the proposal that pre-contractual remedies should have 

stated primacy over post-contractual damages?  

Yes. The experience of our members is that aggrieved bidders are generally focussed 

on winning (or retaining) the contract in any event, rather than seeking post-contractual 

remedies. 

Q34. Do you agree that the test to list automatic suspensions should be reviewed? 

Please provide further views on how this could be amended to achieve the desired 

objectives.  

It is difficult to comment when any alternative test has not been put forward for 

consideration. In any event, our members do not consider there is a significant body of 

evidence to suggest the current position requires reform. 

Q35. Do you agree with the proposal to cap the level of damages available to 

aggrieved bidders?  

Yes, we would welcome this proposal to avoid public money being spent on 

procurement challenges. This is particularly pertinent in light of the current local 

government financial position - as set out on page 2 above. 

Q36. How should bid costs be fairly assessed for the purposes of calculating 

damages?  

Bid costs should be assessed on an open book basis, to ensure fairness. In any event, 

those costs should be subject to an upper cap, proportionate to a % of the contract 

value. This will ensure the amount is reasonable. It will also avoid incentivising 

procurement challenges, and provide financial certainty for local authority budgets 

around any given procurement process. 

Q37. Do you agree that removal of automatic suspension is appropriate in crisis 

and extremely urgent circumstances to encourage the use of informal 

competition?  

Yes, we agree that removal is appropriate in such circumstances. It would avoid delay, 

which would be problematic in the context of the crisis or extreme urgency which gives 

rise to using the informal process in the first place.  

Q38. Do you agree that debrief letters need no longer be mandated in the context 

of the proposed transparency requirements in the new regime?  
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Our concerns regarding the new transparency requirements, including their resource 

implications and the risk of litigation, are set out above. As such, we favour the retention 

of the current requirements around debrief letters. These could however be clarified 

further to facilitate more compliant letters (for example, to confirm the position for multi-

supplier frameworks, and to enshrine some of the CCS guidance into law (regarding the 

need for bespoke letters etc)). 

Q39. Do you agree that: • businesses in public sector supply chains should have 

direct access to contracting authorities to escalate payment delays? • there 

should be a specific right for public bodies to look at the payment performance of 

any supplier in a public sector contract supply chain? • private and public sector 

payment reporting requirements should be aligned and published in one place?  

We have no issue with these proposals. 

Q40. Do you agree with the proposed changes to amending contracts?  

We would go slightly further with these proposals, and would welcome other reform of 

the current rules in Regulation 72. For example, to afford increased flexibility beyond the 

current limits of increases of 10% (goods and services) /15% (works). We are not 

convinced there is a policy rationale to necessitate needing to undertake a fresh 

procurement, with the resources and time involved, of increases slightly outwith these 

parameters. Take, for example’s sake, an increase of 12% (in a goods/services contract) 

or 17% (for a works contract). This is particularly true in respect of long term or complex 

contracts. These limits of 10 and 15% should therefore be increased to a figure closer to 

double the current figures, to afford contracting authorities the greater flexibility which 

becomes necessary in practice over a contract term. 

Further clarity would also be welcome as to when a variation renders a contract or 

framework “materially different in character”. 

Q41. Do you agree that contract amendment notices (other than certain 

exemptions) must be published?  

We do not agree with this proposal, which goes beyond the requirements of the current 

regime. Again, we anticipate that any such change would entail: 

- Increased work for procurement officers  
- A greater need for legal support from procurement lawyers in reviewing/advising 

on such notices and their publication 
- An increase in legal challenges/complaints  

 
The last point is particularly true in light of the suggested “increased accessibility” of 

such challenges. We consider that the existing regime for publication of variation notices 

is satisfactory, and that there is no compelling body of evidence to suggest otherwise. 

Q42. Do you agree that contract extensions which are entered into because an 

incumbent supplier has challenged a new contract award, should be subject to a 

cap on profits? 

Yes. We welcome any measures designed to reduce the frequency and cost of 

challenges/litigation. 
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