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1. By section 7(1) of the Local Government Act 1972 county councillors 

‘shall retire… in every… fourth year on the fourth day after the ordinary 

day of election of county councillors’.  

 

2. By section 7(3) of the 1972 Act metropolitan district councillors ‘shall 

retire [in a given proportion] in every ordinary year of election … on the 

fourth day after the ordinary day of election’.  

 

3. A similar provision has effect for councillors of non-metropolitan 

districts: section 7(9) of the 1972 Act. Indeed the regime or something 

similar covers others as well.  

 

4. The ordinary day of election is determined under section 37 of the 

Representation of the People Act 1983. Such a day (in default of an 

order under section 37(1)(b)) is the first Thursday in May. Since 1978 the 

first Monday in May has been declared a bank holiday in England, Wales 

and Northern Ireland: see section 1(3) of the Banking and Financial 

Dealings Act 1971 deals with proclamation of bank holidays. (In addition 

there is a list of bank holidays in schedule 1 to the 1971 Act). 

Consequently, the ordinary day of election will often be close to a bank 

holiday.  

 

5. Section 243 of the 1972 Act provides for the computation of time under 

the 1972 Act and relates to days ‘on which anything is required or 

permitted to be done by or by virtue of any provision to which’ section 



 

243(1) applies. The subsection applies to that part of the Act containing 

the provisions I have mentioned.  

 

6. The effect of section 243(1) is that where the day or last day on which 

anything is required or permitted to be done is a particular day, by which 

I mean a bank holiday or similar, then the requirement relates to the 

first day thereafter which is not one of those particular days.  

 

7. It is clear that this provision is intended to deal with almost any 

circumstance when the operation of the legislation would lead to 

something, but for any other provision, happening on a particular day. 

Thus, the demanded retirement from office might, depending on the 

calendar of any given year, be on a particular day in which case section 

243 operates.  

  

8. We can be clear, therefore, that the act of vacating office or taking office 

is something falling within section 243(1). 

 

9. A question arises as to the meaning of the fourth day after the ordinary 

day of election under section 7. If one takes the ordinary day of election 

as being a Thursday, the first day after that ordinary day is the 

(following) Friday. This makes the fourth day the (following) Monday. 

  

10. The question that then arises is whether there is anything to prevent any 

of those days from being counted. The relevant language being 

employed is the ‘fourth day after the ordinary day’; ‘day’ in section 7 is 

not otherwise qualified. 

 

11.  The common law does not generally prohibit the doing on a Sunday of 

any act that is otherwise lawful: paragraph 324 of Volume 97, 5th edition, 

2015, of Halsbury’s Laws of England (Time). Accordingly, there is no 

reason why Sunday should not be counted for the passage of time (as, 

ordinarily, the third day). A point to have in mind is that there is a 

difference between a day, which is simply being counted as such, and a 

day on which something is to be done. However, it should be noted that 

if the fourth day is a Sunday then section 243(1) applies. There is also no 



 

reason why Saturday should not be counted (as, ordinarily, it will be the 

second day). 

  

12. If the fourth day happens to be a Monday (May) bank holiday then in 

consequence of it being a bank holiday break (defined in section 270(1) 

of the 1972 Act) the requirement to vacate office which otherwise arises 

on the Monday ‘shall be deemed to relate to the’ Tuesday which is not a 

particular day (as specified above).  

 

13. Casual vacancies can arise in the membership of any council. The 

legislation recognises that if such a vacancy is created within a given 

time of that date when the councillor would (otherwise) have retired 

then an election is not (ordinarily) to be held other than (later) on the 

ordinary day of election. This means that one is concerned under section 

89(3) of the 1972 Act with the circumstance of ‘a casual vacancy 

[occurring] within six months before the day [when] the councillor … 

would regularly have retired’. 

 

14. Accordingly, there are two dates for consideration, namely, the date of 

regular retirement and the determination of the first date within 6 

months before that day.  

 

15. The date of regular retirement is the date on which a councillor ‘shall 

retire’ pursuant to section 7 of the 1972 Act. This is the fourth day after 

the ordinary day of election, which, as it is a day on which something 

(retirement) is required to be done, is subject to section 243. 

Consequently, if that fourth day is a bank holiday Monday it will deemed 

to be the following Tuesday (assuming that is not a bank holiday).  

 

16. This means one is concerned with the 6 months before the Tuesday. 

Month means calendar month: see the Interpretation Act 1978. For the 

purpose of this year, the ordinary day of election is Thursday 2nd May so 

that (in accordance with the 1972 Act) councillors shall retire on Tuesday 

7th May. This means that one is concerned any casual vacancy ‘within six 

months before’ Tuesday 7th May 2019.  

 



 

17. Halsbury’s Laws of England (volume 97, paragraph 311) states ‘when the 

period prescribed is a calendar month running from any arbitrary date 

the period expires on the day in the succeeding month corresponding to 

the date upon which the period starts’ subject to a saving affecting the 

ends of months. That reference is concerned with looking forwards 

rather than looking backwards but in considering something within 6 

months before 7th May one would proceed on the same basis.  

 

18. Accordingly, one is looking for a given date in November 2018 as being 

the start date of the 6 month period. This takes us, in accordance with 

the language and the approach in Halsbury’s Laws to 7th November.  

 

19. Thus, for casual vacancies the date of retirement, assuming Thursday as 

the ordinary day of election, is taken as the fifth day if the fourth day is a 

bank holiday. The period of six months before that day is measured from 

that day to the corresponding day six months earlier.  

 
 
CONCLUSION: The fourth day, as something is required to be done on that day 
(viz. retirement), is subject to the deeming provision so that if it falls on a bank 
holiday (or equivalent) it is moved to the next day (assuming that is not a bank 
holiday or equivalent).  
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clerks@4-5.co.uk       4-5 Gray’s Inn Square,  
0207 404 5252       London WC1R 5AH 
 

 
 
 
 
 
 
 
 
 

mailto:clerks@4-5.co.uk
mailto:clerks@4-5.co.uk


 

 
 
 
 
 

  
Term of Office 

 
 
 

____________________________ 
 

OPINION 
____________________________ 
 

   
 
 
 
 

 
TIMOTHY STRAKER QC 

 4-5 Gray’s Inn Square 
Gray’s Inn,  

London 
WC1R 5AH 

 
 

Helen McGrath 
LLG,  

Suite 2 Sanford House,  
Medwin Walk,  

Horsham,  
West Sussex, 

 RH12 1AG 
 

 
 


