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Briefing Note in Respect of Local Authority Care Charging Policies following 

Judgment in R (SH) v Norfolk CC [2020] EWHC 3436 (Admin) 

 

This guidance has been prepared by Lawyers in Local Government (LLG) following the High 
Court judgment on local authority care charging policies in R-v-Norfolk CC (above) in respect 
of local authorities in England.  

Many questions have been raised following the High Court judgment in relation to both the 
impact of the judgement and the steps local authorities might wish to consider to minimise 
the risk of challenge. This guidance sets out what the judgement means, and the steps local 
authorities might wish to take as a result.  

This guidance is general in nature and must not be regarded as specific legal advice. 
Readers should take their own legal advice on the issues arising and any options being 
considered taking into account risk and local circumstances. 

The National Association of Financial Assessment Officers have obtained counsel opinion in 
respect of the judgement which readers may be interested to note.  

 

1. Introduction  

1.1 On 18th December 2020, the High Court gave judgment in the case of R(SH) v 

Norfolk CC [2020] EWCH 3436 (Admin) which could have important implications for 

local authorities providing and charging for care.  

1.2 The Judgement at paragraphs 1 and 2, sets out succinctly the claim for Judicial 

Review against the council as being the basis on which it calculates the charges 

made for ‘council provided care’, the substantial increase to those charges following 

an adopted policy and that as a result, the policy indirectly discriminated against a 

severely disabled person in breach of their rights under the Human Rights Act 1998, 

the European Convention on Human Rights, and the Equality Act 2010.  

 

2. Legislation  

2.1 The Care Act 2014 (“the Act”) contains provisions relating to adult care and support 

and health. 

Section 9 of the Act provides for the assessment of an adults needs for care 

and support.  

Section 18 of the Act provides for the duty to meet the needs for care and 

support.  

Section 14 of the Act  provides a power for local authorities to charge for 

meeting needs under the Act provided it does not exceed the actual costs it  
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https://www.legislation.gov.uk/ukpga/2014/23/section/14/enacted
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incurs in meeting the needs to which the charge applies. Authorities are not 

obliged to charge, but they ‘may’ charge. 

Section 17 of the Act provides where an authority so determines that if it were 

to meet an adults need for care and support it would charge for some or all of 

those needs; it must assess the financial resources of the service user.  

Section 78 of the Act provides that the Council must act under guidance issued 
by the Secretary of State (see Care and Support Statutory Guidance) 

2.2 Care and Support (Charging and Assessment of Resources) Regulations 2014 (SI 

2014 No 2672 as amended - "the Charging Regulations") sets out how a local 

authority must conduct a financial assessment when seeking to calculate what a 

person can afford to contribute towards the cost of their care and support. 

Regulation 7 provides the minimum income guaranteed amount for other adults 

and carers whose needs are being met otherwise than by the provision of 

accommodation in a care home. 

Regulation 14 provides for the disregard of earnings. 

Regulation 15 provides for other sums to be disregarded (housing, PIP mobility 

and related expenditure)  

 

2.3 The Equality Act 2010 

  Section 19 sets out Indirect Discrimination  

Section 29 provides for services and public functions – provision of services. 

 

2.4  Human Rights Act 1998 

Section 6 makes it unlawful for a public authority to act in a way which is 

incompatible with a Convention right. 

 

2.5 European Convention of Human Rights 

  Article 1 of Protocol 1 provides for protection of property.  

  Article 8 provides for the right to respect for private and family life. 

  Article 14 provides for the prohibition of discrimination. 
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https://www.legislation.gov.uk/ukpga/2014/23/section/17/enacted
https://www.legislation.gov.uk/ukpga/2014/23/section/78
https://www.gov.uk/government/publications/care-act-statutory-guidance/care-and-support-statutory-guidance
https://www.legislation.gov.uk/en/uksi/2014/2672/note/made/data.htm?wrap=true
https://www.legislation.gov.uk/en/uksi/2014/2672/regulation/7/made
https://www.legislation.gov.uk/en/uksi/2014/2672/regulation/14/made
https://www.legislation.gov.uk/en/uksi/2014/2672/regulation/15/made
https://www.legislation.gov.uk/ukpga/2010/15/contents
https://www.legislation.gov.uk/ukpga/2010/15/section/19
https://www.legislation.gov.uk/ukpga/2010/15/section/29
https://www.legislation.gov.uk/ukpga/1998/42/contents
https://www.legislation.gov.uk/ukpga/1998/42/section/6
https://www.echr.coe.int/Documents/Convention_ENG.pdf
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3. The Facts  

 

3.1 The claimant (“SH|”) brought a claim for Judicial Review1 against Norfolk County 

Council (“NCC”). The challenge was based on NCC’s updated method of calculating 

charges for council provided care (as per Section 14 of the Care Act 2014). NCC’s 

adopted new policy resulted in a substantial increase in the charges payable by SH. 

3.2 SH has severe learning difficulties and physical disabilities associated with Down 

Syndrome. Under the Care Act 2014 (s9 and s18), NCC were under a duty to provide 

support to SH. NCC were able, but not obliged to charge SH for these services.  

3.3 SH received Employment and Support Allowance (ESA) and Personal Independence 

Payment (PIP). PIP payments are intended to assist with extra costs related to a 

long-term physical or mental condition or disability. These payments will be greater 

for those with more severe disabilities which is due to expected higher daily living 

costs for those people who need more support and assistance as a result of their 

severe disability. SH’s income consists only of state benefits as she has never been 

able to work due to her disability. SH needs-based benefits are high as a result of the 

severity of her disability. 

3.4 SH brought a claim against NCC on the basis of discrimination in relation to 

increased fee charges relating to: 

• The inclusion of SH’s Personal Independence Payment (PIP) in the means-based 

calculation of her ability to pay for care services which it had not previously done. 

(SH’s charges increased from £16.88 per week in July 2019 to £50.53 per week 

at the end of a ‘phasing-in period’)  

 

• The reduction of SH’s Minimum Income Guarantee (MIG) from £189 to £165. 

3.5 Changes to NCC’s method of means-testing was not extended to consider earnings 

from employment / self-employment in the same way it was for PIP payments (note 

that regulations required the local authority to disregard earned income). This, it was 

argued, resulted in individuals with a less severe disability than SH being at a 

significant advantage due to the fact their supplementary income was not considered 

in the means-testing of their ability to pay NCC for care services.  

 

3.6 SH further argued that the policy itself discriminated against severely disabled people 

relative to those with less serious disabilities, asserting that the updated policy 

 
1 It should be noted that the original claim also included a challenge to the Care and Support (Charging and 

Assessment of Resources) Regulations 2014 in respect of the provision mandating the disregard of earnings 

from employment. Permission was not granted to proceed on that element on the basis it was out of time.  
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breached her fundamental human rights under Article 14 of the European Convention 

of Human Rights, the Human Rights Act 1998, and the Equality Act 2010. 

4. The Judgement 

4.1 The Judicial Review was successful on two grounds (see paragraph 40 of the 
judgement). The Court Held: - 

I. NCC’s new means of charging ‘discriminates against severely disabled 

people, contrary to Article 14 read with Article 1 of protocol 1 (A1P1) and/or 

Article 8 of the ECHR’. 

II. The new means of charging ‘indirectly discriminated against adults with Down 

Syndrome, contrary to section 19 and 29 of the Equality Act 2020’. 

4.2 Mr Justice Griffiths made several findings, notably: - 

i. That NCC had “exercised its discretion to charge SH the maximum 

permissible (disregarding only those elements it is required to disregard by 

law), and, at the same time, has lowered the overall cap on her charges by 

reducing the council's minimum income guarantee”. 

ii. “The difference in treatment relied upon by SH is that the Charging Policy has 
a disparate impact on severely disabled people like SH compared with its 
impact on others. The proportion of earnings that she and other severely 
disabled people with high care needs and significant barriers to work are 
required to pay under the Charging Policy is greater than the proportion of 
earnings that people who are disabled but not severely disabled are required 
to pay…..” 

iii. “The way the Charging Policy is constructed means that, because her needs 
as a severely disabled person are higher than the needs of a less severely 
disabled person, the assessable proportion of her income is higher than 
theirs. Her needs-based benefits are awarded at higher rates (daily living PIP 
and ESA) and are fully assessed, and their earnings from employment or self-
employment are not available to her and other severely disabled people but 
are not assessed.” 

iv. “The situation of the severely disabled (with high needs-based assessable 
benefits and no earning capacity) and everyone else being charged under the 
Charging Policy is analogous because they are all receiving council services 
covered by the Charging Policy. Their treatment is different because the 
Charging Policy means that a higher proportion of SH's earnings (and of other 
severely disabled people in the same position) is assessed than theirs, and 
the result is that she is charged proportionately more than they are”. 

v. “There has been a difference of treatment between two persons in an 
analogous situation”  
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4.3 Mr Justice Griffiths held that NCC’s policy was “manifestly without reasonable 

foundation”.  

5. Human Rights  

5.1 The High Court held that NCC’s actions could be seen as unlawful (as per Section 5 
HRA 1998) as they were incompatible with a Convention right (paragraph 42).  

5.2 The High Court held that SH’s severe disability qualified as an ‘other status’ for the 
purposes of Article 14 ECHR in that NCC could provide no justification for the 
differential treatment.  

5.3 The High Court referred to Lady Black’s judgement in R (Stott) v Secretary of State 

for Justice [2018] UKSC 59; [2020] and Lady Hale in RE McLaughlin [2018] UKSC 

48; [2018] 1 WLR 4250 (paragraph 26 + 47). Finding that the criteria laid out in the 

two previous cases were relevant: 

I. The minimum income guarantee in question falls within the ambit of Article 1 

of Protocol No. 1 to the European Convention on Human Rights (protection of 

property). 

 

II. There has been a difference of treatment on the ground of ‘other status’. 

‘Status’ in the context of Article 14 should be interpreted widely (R v SOS for 

Work and Pensions [2009]). A severe disability is held in this case to be a 

characteristic to be protected from unjustified discrimination under Article 14. 

Ultimately, SH’s severe disability qualifies as ‘other status’ within the meaning 

of A1P1.  

 

III. There has been a difference of treatment between two persons who are in an 

analogous situation. NCC’s new means of charging for care assistance has 

an unequal effect on severely disabled individuals as opposed to its impact on 

others. The proportion of earnings that an individual will have to pay to NCC 

for their care needs will be higher for those who are more severely disabled 

and unable to work at all to supplement their income from benefits (paragraph 

Although the policy applies equally to all, the impact is still disproportionate. 

Those with ‘lower levels of assessable benefit or who have earnings’ are not 

impacted as adversely as individuals in SH’s position. This the court held, 

equated to discrimination.  

 

IV. The difference in treatment is not objectively justified. The test of whether “a 

proportionate means of achieving a legitimate aim” is applied. The court in 

this case held that the differential treatment in question is ‘manifestly without 

tel:8379439


 

Lawyers in Local Government is a limited company registered in England and Wales  

Registered Number: 8379439  

Registered Office: Sycamore House, Sutton Quays Business Park, Sutton Weaver, Runcorn, Cheshire, WA7 3EH  

 

reasonable foundation’. The case is compared to the factors laid out in Bank 

Mellat v HM Treasury (No 2) [2014] as the ultimate authority on justification. 

The court held that ‘the discriminatory effect was irrational, unnecessary, and 

wholly out of proportion’.  

 

6. Points to note 

6.1 NCC’s policy changes were held by the Administrative Court to have a 

disproportionate impact on severely disabled people who are unable to work at all 

and have higher care needs. Whilst the finding of the court has proved controversial, 

it nevertheless remains the prevailing judgement. Whilst the decision on the face of it 

was not in keeping with all the case law referred to within the judgement, there was 

legal reasoning behind the decision and authorities should be mindful of the 

judgement when assessing their own policies. That said, it is expected further cases 

will be brought in this matter and indeed, at least one authority has received a pre-

action protocol letter whilst another has been listed to be heard in December 2021 

which adds additional questions These cases may bring clarifications or further 

assessment of the matters raised in NCC which go on to change the position in the 

future.  

6.2 It would be prudent for authorities to review their policies to satisfy themselves as to 

the discriminatory impacts identified in the judgement in order to mitigate against the 

risk of challenge. If changes to a charging policy are identified as a consequence of 

this review, the local authority should ensure that it meets the expectations about 

consultation set out within the Care Act’s statutory guidance and ensure that its 

decision-making process includes specific documented reasons as to equalities, 

human rights and the public sector duty.  

6.3 Following the decision in this case, there is likely be a significant change in the 

approach that local authorities take to introducing policies that may have a 

discriminatory impact on individuals (indirect or otherwise).  

6.4 The Court’s findings required NCC to ‘amend or withdraw’ the offending Charging 

Policy in order to remove the discriminatory impact (paragraph 95 of the judgement). 

It is likely that in light of the decision passed by the Administrative Court, other local 

authorities will also seek to amend similar policies. There may be a call for a tighter 

review of proposed policies to mitigate the risk of similar cases arising.  

6.5 Monitoring officers have a role in evaluating possible maladministration within local 

authorities whilst helping to ensure that anti-discriminatory policies are implemented 

and enforced to prevent future occurrence of similar cases. Department Heads 

should consider seeking the advice of their legal team in respect of their policies.  

6.6 At present, Human Rights are likely to become an increasingly central consideration 

of local authorities in policy formulation and implementation. It is clear from the 

judgement in this case that the nature of grounds of discrimination (such as the 

meaning of ‘other status’ in this case) will be widely interpreted to aid the claimant in  
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such cases. Accordingly, local authorities will have to be highly diligent in considering 

who their policies could indirectly and adversely impact and to what extent.  

6.7 Following the decision, local authorities who may have or are considering 

implementing similar policies will rightly be concerned about potential Judicial Review 

claims. Indeed, individuals who find themselves victim of a similar form of indirect 

discrimination as a result of a policy, (perhaps to which they were previously 

oblivious), are more likely to raise claims where they are significantly adversely 

impacted. The extent to which the Judicial Review Bill affects that avenue of redress 

remains to be seen. The Bill is likely to reach the House of Lords by January 2022 at 

which point, more will be known about the provisions of the ultimate Act; but the 

courts approach will take much longer to discern following Royal Assent.  

6.8 There remains a possibility of retrospective claims from individuals who have become 

aware of the judgement in this case. Indeed, cases with the potential to proceed are 

already affecting a small number of local authorities. Local Authorities should be alert 

to the potential for retrospective claims in consequence. 

 

7. Impact of Social Care Funding Reform 

7.1 It is worth paying close attention to government policy in regard to the ‘Build Back 

Better’ initiative. Much will depend upon what the government decides and the 

ultimate judgement in any subsequent hearing which examines NCC. In terms of 

timelines, the implementation of a cap on social care costs has been announced to 

commence in October 2023.  

 

END  

11th November 2021 
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