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Dear Sirs 
 
Proposed Judicial Review of the Restriction of Public Sector Exit Payments 
Regulations 2020 and the Draft Local Government Pension Scheme (Restriction of Exit 
Payments) (Early Termination of Employment) (Discretionary Compensation and Exit 
Payments) (England and Wales) Regulations 2020 
 
This is a letter before claim, pursuant to the Pre-action Protocol for Judicial Review. 
 

Proposed claim for judicial review 

 

The claim is directed to Her Majesty's Treasury, and to the Ministry of Housing Communities 

and Local Government, being the relevant authorised government departments for the 

purposes of the Crown Proceedings Act, and to the Chancellor of the Exchequer and the 

Secretary of State for Housing Communities and Local Government as the Ministers of the 

Crown responsible for those departments. 

 

We understand the appropriate address for service for all those parties to be via the Treasury 

Solicitor, Government Legal Department, 102 Petty France, London SW1H 9GL. 

 

The proposed claimants 

 

We act for Lawyers in Local Government (“LLG”), which is a company limited by guarantee 

with its registered office at Sycamore House Clifton Road, Sutton Weaver, Runcorn, England, 

WA7 3EH.  LLG functions as a membership organisation for legal personnel employed in the 

local authority sector.  Its objects include representing, promoting and supporting the role and 
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interests of its members.  Secondly, for the Associations of Local Authority Chief Executives 

and Senior Managers (“ALACE”) which is a registered trade union representing local authority 

chief executives and senior managers in England and Wales its Honorary Secretary and office 

is at Wyre Forest District Council, Wyre Forest House, Finepoint Way, Kidderminster DY11 

7WF; and thirdly for the Society of Local Authority Chief Executives and Senior Managers 

(“SOLACE”), which is a company limited by guarantee with registered office at Off Southgate, 

Pontefract, West Yorkshire WF8 1NT. SOLACE is the UKs leading membership network for 

public sector and local government professionals, representing 1600 members.  A high 

proportion of our clients’ members are also members of the Local Government Pension 

Scheme ("the LGPS"). 

 

The defendant's reference details 

 

We do not have these details, but in addition to the addressee, we have sent a copy of this 

letter by e-mail to the person within the Government Legal Department whom we understand 

to be dealing with an existing judicial review claim with overlapping subject matter brought by 

the British Medical Association; to the e-mail address at HM Treasury given in the explanatory 

memorandum for queries regarding the Restriction of Public Sector Exit Payments Regulations 

2020 ("the Exit Regulations"); and to the e-mail address given in the consultation document 

for the currently ongoing consultation on the draft Local Government Pension Scheme 

(Restriction of Exit Payments) (Early Termination of Employment) (Discretionary 

Compensation and Exit Payments) (England and Wales) Regulations 2020 ("the 

Consultation", and "the Consultation Regulations"). 

 

Since the matter is urgent, we expect and ask the recipients to forward the letter immediately 

to any other person who should appropriately be dealing with it. 

 

Details of the claimant's legal advisers 

 

Our details and reference are given on the letter above.  The matter is being dealt with by Mark 

Greenburgh.  We are content to accept service by email addressed to 

mark@greenburgh.co.uk  

 

Details of the matter being challenged 

 

mailto:mark@greenburgh.co.uk
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The immediate proposed challenge is to the making of the Exit Regulations on 14 October 

2020, which was affected by the draft of those Regulations being signed by two of the Lords 

Commissioners of HM Treasury. 

 

This letter also gives notice of a potential challenge to the Consultation Regulations, were a 

statutory instrument in that form eventually to be made by the Secretary of State for Housing 

Communities and Local Government.  Meanwhile, we proceed on the basis that the Secretary 

of State is an Interested Party in relation to the proposed challenge to the Exit Regulations. 

 

Details of any Interested Parties 

 

Apart from the Secretary of State as just mentioned, the lawfulness or otherwise of the Exit 

Regulations is a matter which may directly affect all the public sector bodies to which the 

Regulations apply; many employees of those bodies (although it is not possible at this stage 

to identify specific individuals); and the administering authorities of local government pension 

funds. 

 

Since it is not practical to serve any claim upon all those persons, our client's present intention 

(if it becomes necessary to commence proceedings) is to serve the claim formally upon the 

Local Government Association as an Interested Party, and to draw it informally to the attention 

of the principal public sector trade unions, and to seek a direction from the Court that this shall 

be treated as sufficient compliance with the CPR.  We will of course consider any other steps 

which you think ought to be taken in this respect. 

 

The issues 

 

Introduction 

 

The Exit Regulations are a statutory instrument made by HM Treasury under the Small 

Business, Enterprise and Employment Act 2015 ("SBEEA"), and subject to the affirmative 

resolution procedure. 

 

The Consultation Regulations are proposed to be made under the Public Service Pensions Act 

2013 ("PSPA") by the Secretary of State for Housing, Communities and Local Government as 

the responsible authority for the LGPS.  However, the Consultation currently remains open 

(the deadline for responses is 9 November 2020), and it will of course be the obligation of the 

Secretary of State to consider responses to the consultation properly and with an open mind 
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before deciding whether and in what form to proceed with the Consultation Regulations 

(leaving aside issues as to the vires of the Consultation Regulations in their current form). 

 

It is evident that the combined effect of the Exit Regulations and the Consultation Regulations 

is intended to be to implement, for the purposes of the LGPS, the cap on public sector exit 

payments set out in SBEEA s 153A(1). 

 

There are legal issues, as set out below, as to whether either SBEEA or PSPA confers power 

to implement the cap in the manner currently contemplated, especially in relation to pension 

strain payments and in relation to existing contractual entitlements.  There are also, of course, 

issues of policy about which our clients and others have views which will be set out in their 

responses to the Consultation, as well as narrower drafting issues which would have to be 

addressed if the Consultation Regulations were to work at all. 

 

However, the most immediate issue is that our clients were astonished to learn on 15 October 

that the Treasury Ministers had, the previous day, signed the Exit Regulations into law (the 

House of Lords resolution of approval having been passed on 23rd September and the House 

of Commons  resolution having been passed on 30 September).  The effect of their having 

done so, rather than waiting for the outcome of the Consultation, is that the Exit Regulations 

were made on 14 October2020 and will come into force on 4 November 2020.  That is of course 

several days before the Consultation even closes, let alone the time by which responses will 

have been considered, decisions taken in the light of them, and any consequent re-drafting of 

the Consultation Regulations undertaken prior to laying them before Parliament (since the 

Consultation Regulations already purport to amend the Exit Regulations in one respect, and 

will in fact need to do so in others, they will themselves need to be made using appropriate 

powers for that purpose, and to follow the affirmative resolution procedure). 

 

Since learning of this action on 15 October we have taken advice from Leading Counsel, and 

we now set out our clients’ position. 

 

1. Preliminary, and pre-emption of the Consultation 

 

The making of the Exit Regulations on 14 October - 

 

(a) Appears to be calculated to pre-empt the outcome of the Consultation, and at the very 

least would cause a fair-minded observer to conclude that the Consultation was not 

being conducted with an open mind; and 
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(b) Must on any view create a situation in which, for a number of weeks at least (and more 

probably for several months), the cap will be "half implemented" for the LGPS.  To bring 

about such a situation is irrational, for the reasons elaborated below.  It would be 

irrational even if there was genuine urgency about the matter.  As it is, however, it is 

some 4 years since the relevant provisions of the SBEEA were introduced by 

amendment, and more than 15 months since the close of the April 2019 consultation 

on draft Exit Regulations.  The present Consultation was only commenced on 7 

September 2020.  The Government has therefore displayed no sense of urgency 

hitherto in implementing the cap, and it is impossible to see any good reason for now 

doing things in a muddled rush. 

 

2. The irrationality of "half implementation", and related issues 

 

Our clients make three broad points in this respect. 

 

a) First, the purpose for which the SBEEA regulation-making power was conferred was 

evidently to restrict the cost to the public purse of certain exit payments (which 

payments, of the categories set out in SBEEA s 153A(5), should ultimately be 

prescribed for that purpose being left to secondary legislation). The Exit Regulations 

have been drafted so as to apply to what may conveniently be called pension strain 

payments, i.e. payments of the kind contemplated by s 153A(5)(c) and by r.5(2)(b) of 

the Regulations. However (and we invite you to confirm urgently that this is the position, 

or else to explain why it is not), there is nothing in the Exit Regulations which has the 

effect of altering or removing the entitlement to an immediate, unreduced pension 

where that entitlement arises under r.30 of the Local Government Pension Scheme 

Regulations 2013 as amended ("the LGPS Regulations") - in short, redundancy and 

efficiency dismissals of those aged 55+, or early or flexible retirement of such persons 

with an employer waiver of actuarial reduction).  All that the Exit Regulations do, by the 

combined effect of r.3(a) and r.5(1), is to remove the ability of an employer to make a 

pension strain payment where that would breach the cap. 

 

b) It therefore follows that in a "cap" case, the employee concerned will still be entitled to 

an immediate, unreduced pension – it is just that the administering authority will not be 

able to call upon the employer to make a strain payment under r.68 of the LGPS 

Regulations as a result, so that the relevant cost will fall on the fund instead. 
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c) That this will indeed be the result pending further legislation appears to be confirmed 

by rr. 4(3), 4(4), 5(3) and 10 of the Consultation Regulations.  The drafting of these 

provisions may leave something to be desired, but their intended effect is evidently to 

remove the relevant entitlement to immediate unreduced pension where the strain 

payment cannot be made by the employer because of the cap (and is not made by the 

employee instead).  Without such provisions, the impact of the Exit Regulations will be 

as we have set out above. 

 

d) This is a truly perverse result, given the purpose of the SBEEA enabling power.  Not 

only will the cost of relevant exits not be reduced in this respect, but greater burdens 

will be placed on the pension fund than before.  Either the resulting burden will in the 

long-run be recovered from the same employer through future rates and adjustment 

certificates (in which case the whole process is simply circular and pointless), or else it 

will fall instead upon other scheme employers having nothing to do with the termination 

in question, or potentially upon scheme members through the PSPA cost capping 

mechanisms. 

 

e) Whilst our clients recognise that this is a consequence which may in effect reduce the 

impact of the Exit Regulations upon those of our clients’ members whose employment 

may terminate before further legislation is made, such individuals may suffer from other 

aspects of the Exit Regulations, and they are entitled to rely upon this basic irrationality 

in any challenge to the 14 October decision to make the Exit Regulations.  Additionally, 

other individuals who belong to our client organisations may be prejudiced in the future, 

for the reasons we have identified.  Further, as the representative bodies including for 

local authority lawyers, who will have to work with the legislation, our clients have a 

genuine concerns that these important matters should be dealt with in a sensible and 

not a chaotic way - and also, of course, that the response to the Consultation should 

be properly considered, and not rushed out in an attempt to mitigate the irrational 

consequences of the Exit Regulations having already been brought into force. 

 

f) Of course, if our clients are wrong about the effect of the Exit Regulations, and they do 

operate to reduce pension entitlements, that would be equally legally objectionable for 

a number of reasons - not least the absence of the intended provisions which would at 

least permit dismissed employees to decide whether to take an immediate reduced 

pension or to defer receipt of a full pension, or to make up some or all of the strain cost 

themselves. 
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g) In this connection, we would also invite you to provide us with an explanation of the 

effect of r.8 of the Exit Regulations.  It appears to be a bizarre piece of drafting.  Is it 

entirely circular, or is it saying that the employer can (indeed, must) make to the 

employee precisely the payment which would exceed the cap?  We have considered 

the Explanatory Memorandum which accompanied the Exit Regulations, and noted 

what is said about r.8 in paragraph 7.5, but we cannot make much sense of that 

paragraph, or indeed reconcile it with the drafting of r.8.   The implication of paragraphs 

7.4 and 7.5 may be that r.8 was intended to provide a means of allowing employees 

affected by the cap on pension strain payments to "top up" themselves at the 

employer's expense.  However, until the LGPS Regulations are amended, there is no 

mechanism within them for such an employee top-up.  Further, if the employer is 

precluded by the cap from making a strain payment directly, it will be equally precluded 

from funding a top-up payment by the employee.  In any event, whereas paragraph 7.5 

refers to payments "up to the level of the cap", r.8(1) refers to "a payment . . . not 

exceeding the amount of that exit payment".  In short, r.8 seems to be close to 

gibberish: if the Treasury brought the Exit Regulations into effect in the belief that r.8 

had an important substantive effect which justified such commencement prior to the 

making of regulations under the PSPA, this would appear to have been a misdirection 

in law, and a further basis upon which that decision was unlawful. 

 

h) Secondly, the Exit Regulations do not themselves contain any transitional 

provisions.  Transitional provision is proposed by r.15 of the Consultation Regulations, 

which excludes any termination agreement made before the coming into force of the 

Consultation Regulations which provides for an exit within 6 months of that “into force” 

date.  On a literal reading, the Exit Regulations will apply to prohibit any cap-breaching 

payment which has yet to be made as at 4 November 2020, regardless of when it was 

agreed upon or the entitlement to it otherwise arose, or when it ought to have been 

made.  Is this really the intention?  At best, it creates a wholly unjustifiable mismatch 

between the Government's apparent ultimate policy intention concerning the cases in 

which the cap will apply, and what the effect of the Exit Regulations will be pending 

further legislation.  Further, that mismatch would persist even after the Consultation 

Regulations (in their present form) were made, because the r.15 transitional provision 

only operates to disapply the amendments made to the LGPS Regulations by the 

Consultation Regulations themselves, and does not touch anything done by the Exit 

Regulations themselves.  We can see no answer to this problem, other than an 

appropriate amendment to the Exit Regulations (by the affirmative resolution 

procedure).  What we have said here is of course without prejudice to the issues raised 
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below concerning the vires, or lack of it, for retrospective provisions of the kind 

contemplated. 

 

i) Thirdly, where the employer is an English local authority the full council of that authority 

may, under r.10(b) of the Exit Regulations, exercise the SBEEA s 153C(1) power to 

relax the cap restriction.  The Exit Regulations were, by virtue of SBEEA s 153C(5)(b), 

permitted to require that any such relaxation should occur only with Treasury consent, 

or “following compliance with” any Treasury directions.  Accordingly, Treasury 

directions are a potentially very important part of the statutory scheme.  As we 

understand it, the Treasury intends to issue such directions, but has yet to do so (and 

that the promised guidance does not yet exist either).  Considering that the coming into 

force of the Exit Regulations is now less than a fortnight away, that is an unacceptable 

state of affairs.  Directions should have been ready before the Exit Regulations were 

signed into law, and the fact that they were not is a yet further reason why it was 

irrational to do so. 

 

j) Meanwhile, there appear to be two possibilities.  One is that the final Directions will 

differ materially from the draft Directions published in connection with the April 2019 

consultation.  If that is the position, then it will raise serious questions as to whether it 

was lawful to act without further consultation, although that will obviously ultimately 

depend upon the nature of the differences. 

 

k) The other possibility is that the final Directions will substantially mirror the previous 

draft.  But those draft Directions are legally flawed in a number of respects: 

 

(i) They purported to make relaxation mandatory in certain cases, which there is 

no power to do (although our clients would not necessarily disagree that 

relaxations would be appropriate in the cases mentioned, there are real 

questions as to the rationale and the lawfulness of some of the distinctions 

drawn, e.g. between TUPE cases and other cases of statutory transfer). 

 

(ii) They contain a Section 4 which made relaxation permissible in three categories 

of case (broadly: undue hardship; to avoid significant inhibition of workforce 

reform; and unexpectedly delayed exits pursuant to pre-Regulations 

agreements).  However, in cases including English local authority cases, this is 

coupled with a requirement for Treasury consent.  The default position under 

SBEEA and the Exit Regulations is of course that relaxation is always possible 
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with Treasury consent.  Accordingly, unless Section 4 is simply meaningless, 

its implication appears to be that no application for consent will be considered 

(or can be made) outside the three categories mentioned.  Such an approach 

would not be lawful: there is nothing in the powers conferred by SBEEA or the 

Exit Regulations which would permit the statutory consent-giving power to be 

fettered in this way, or indeed which permits directions under s 153C(5)(b) to 

deal at all with the substantive situations in which relaxation may occur, as 

opposed to the procedure to be followed. 

 

3. The need for an urgent stay 

 

a) The present situation is therefore both hugely unsatisfactory, reflecting muddled 

thinking and inept drafting on the part of Government, and unlawful in a number of 

respects. 

 

b) The only way in which to put it right is for the Exit Regulations to be revoked, or at the 

very least substantially amended and their coming into effect deferred until the 

Consultation has been concluded and its results properly considered. 

 

c) Revocation or amendment will require the making of a further statutory instrument by 

the affirmative resolution procedure.  Since that will presumably not be possible prior 

to 4 November, we invite you to agree as a matter of urgency that you will consent to 

a stay of the operation of the Exit Regulations, pursuant to CPR r.54.10(2)(a).  That 

requires permission for judicial review to have been granted, but if you are willing in 

principle to agree to such a stay, we can discuss the mechanics further (we are 

conscious, for example, that there is an existing judicial review claim brought by the 

British Medical Association, which might provide a vehicle for an urgent stay, if all 

parties consented). 

 

d) At the very least, you should consent to a stay as a temporary measure, so that the 

issues we have raised can be properly addressed. 

 

e) If you do not consent, our clients’ position in relation to an application to seek a stay 

and/or an interim declaration on an urgent basis is reserved. 

 

f) The only alternative we can presently see would be for the Minister (presumably in this 

context the Secretary of State for Housing, Communities and Local Government) to 
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exercise the power of relaxation under SBEEA s 153C(1), so as to remove any 

restriction upon the making of exit payments until further notice.  That seems to us 

potentially less satisfactory, for a number of reasons, but it is an alternative which we 

would be prepared to consider, if it offered the best way of achieving an orderly 

resolution of the problem by agreement. 

 

4. Retrospective provision and the vires of the Exit Regulations and the proposed 

Consultation Regulations 

 

a) The Exit Regulations have been made, or purportedly made, under SBEEA. SBEEA 

contains no express power to make retrospective provision by regulations, and as you 

will be well aware, no such power will normally be implied: a long-standing principle 

which is of course strongly reinforced by Article 1 of the 1st Protocol to the ECHR 

("A1P1"), to whose relevance we return below. 

 

b) There is an express PSPA power to make retrospective provision in scheme 

regulations.  However, it is made subject to important protections.  In particular, PSPA 

s 23(1) requires the consent of affected persons or their representatives to such 

provision, if it appears to the Minister “to have significant adverse effects in relation to 

the pension payable”. 

 

c) Our clients’ position is that: 

 

i) Both the Exit Regulations as made, and the Consultation Regulations as proposed, 

contain retrospective provision (at any rate if they are to be interpreted as the 

Government seems to believe they should be).  We expand on this below. 

 

ii) The Exit Regulations are made under a statutory power which does not permit 

retrospective provision to be made. 

 

iii) The provision made by the Consultation Regulations on any view has significant 

adverse effects in relation to pension payable - they provide, in effect, for 

actuarial reduction of pensions in cases to which the cap applies. 

 

iv) We are not aware that the Secretary of State has sought consent for PSPA s 

23(1) purposes.  Nor can we imagine that it would be forthcoming to the 

Consultation Regulations in their present form. 
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d) A provision is retrospective if it “takes away or impairs a vested right acquired under 

existing laws” (per Lord Brightman in Yew Bon Tew [1983] 1 AC 553).  There is 

obviously such a right in existence where agreement has already been reached for a 

particular sum to be paid in particular circumstances, or where a contractual or 

legislative scheme provides for a future payment in respect of events which have 

already occurred.  A classic example of this is where an employee's service accrues 

certain pension rights - to change the accrual rules for future periods of service is not 

retrospective, but to change them for service already rendered is retrospective, 

because it has the effect of taking away what the employee has already earned (a 

pension, of course, having been consistently recognised by the courts as a form of 

deferred pay).  See e.g. Nicholls v Greenwich LBC [2003] ICR 1020 at [38-40], and by 

analogy R (Public and Commercial Services Union) (no 1) [2010] ICR 1198 and (no 2) 

[2011] 1 All ER 985. 

 

e) The Exit Regulations apply the cap to payments made pursuant or by reference to 

agreements and contracts of various kinds: see e.g. r.5(2) at sub-paragraphs (c), (g) 

and (h).  Since there is no power under the SBEEA to make retrospective legislation, 

we would contend that r.5(2) should be interpreted as not applying to any such payment 

where the relevant agreement or contract was made before the Regulations came into 

force.  However, the draft Treasury directions mentioned above were clearly drafted on 

the basis that pre-existing agreements were "caught" (because they purported to 

provide for mandatory relaxation in a limited category of such cases). 

 

f) Are you now in a position to accept, on behalf of the Government, that no provision in 

the Exit Regulations applies to payments made in order to fulfil obligations under pre-

existing agreements (or for that matter, obligations which have arisen from pre-existing 

tortious or other conduct), and if necessary to consent to the making of a declaration 

to that effect? 

 

g) An alternative reading of the Exit Regulations might be that no rights under pre-existing 

agreements or in respect of pre-existing tortious or similar acts are actually 

extinguished by them, but that no payment in excess of the cap can be made in 

fulfilment of such obligations unless and until the relevant public body is sued to 

judgment in a court or tribunal, so as to bring the case within r.6(f).  That does indeed 

appear to be what a literal reading of the Exit Regulations would indicate, and no doubt 
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that reading would be adopted by a court if it were the only way to avoid otherwise 

impermissible retrospection.  But it is hardly a practical or sensible approach. 

 

h) The combined effect of the Exit Regulations and the proposed Consultation 

Regulations is to remove the right to an immediate unreduced pension in cap cases.  

On the face of the legislation, and as the Consultation Regulations are currently drafted, 

no distinction is drawn between pension in respect of service before and after the date 

on which the Consultation Regulations would come into force.  If that is so, they are 

ultra vires for the reasons already set out.  However, it may be that a Convention-

compliant construction (see s 3 of the Human Rights Act 1998) could justify an 

interpretation whereby only a strain payment attributable to pension accrued in respect 

of post-commencement service would be treated as counting towards the total value 

of an exit payment, and an immediate unreduced pension could be paid in respect of 

any earlier service.  Again, we invite your comments on this, and whether you would 

consent to an appropriate declaration. 

 

i) There are two other points we currently wish to make about the drafting and effect of 

the Exit Regulations (without prejudice to any other issues which may emerge when 

we have had a longer opportunity to consider the matter with our client and with 

counsel, and of course without prejudice to any points which our client may make in 

response to the Consultation). 

 

j) The first is that we have seen the statement of grounds in the BMA's judicial review 

claim, and there appears to be great force in their complaint that some of the heads of 

definition of "exit payment" within r.5(2) will, unless read down, be ultra vires because 

they are not payments made "in consequence of" the leaving of office or employment: 

see s 153A(3).  Such concerns arise at least in relation to rr. 5(2)(c), (d), (e) and (h).  It 

is clear that no provision for possible relaxation, nor indeed the r.6(f) exception for 

cases taken to judgment, can save a provision which is fundamentally ultra vires 

because it purports to bring such payments in scope.  Again, we invite your comments, 

including whether you would consent to an appropriate declaration about how the Exit 

Regulations should be interpreted to avoid this consequence - although you (and the 

Court) may consider that there comes a point at which the drafting of a statutory 

instrument is shown to be so hopelessly flawed that the only answer is to quash it 

altogether. 
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k) The second point concerns the impact of the National Insurance Contributions 

(Termination Awards and Sporting Testimonials) Act 2019, s 1 of which amends the 

Social Security Contributions and Benefits Act 1992 so that, as we understand it, it 

effectively imposes  upon an employer a requirement to pay Class 1A NI contributions 

on what that legislation calls "termination awards" in excess of £30,000. 

l) It is evident that it would be irrational for the cost of such contributions to be counted 

towards the amount of the £95,000 exit payments cap.  At the very least, there would 

be an irrational consistency with the Government's stated reason for excluding from the 

cap certain payments falling to be made by fire and rescue authorities, namely that they 

do not fund an increase in the actuarial value of the firefighter's pension - similarly, NI 

contributions go back into the public purse and do not fund any increase in the value 

of the exit payment which an individual receives. Yet we cannot at present see why the 

payment of NI contributions would not be caught by r.5(2)(i) of the Exit Regulations.  

We invite your comments on what appears to be another irrational feature of the 

Regulations. 

m) Of course, all of these points (as well as those made below) reinforce the need for the 

Treasury now to agree to an urgent stay of the operation of the Exit Regulations. 

 

5. Breach of A1P1 and other issues 

 

a) For the reasons which we have already given, it will be apparent that both the Exit 

Regulations, and the Consultation Regulations as drafted, entail an interference with 

or deprivation of the possessions of those whom our client represents.  This is, of 

course, being effected without compensation. 

 

b) Our client's position is that such a prima facie breach of A1P1 is not justified.  In view 

of the short period between the making of the Exit Regulations and their coming into 

force, and the urgent need for you to address the points already made above, we shall 

not lengthen this letter by setting out the reasons for that position in detail.  Rather, we 

shall write to you further in due course. 

 

c) We are also considering as a matter of urgency the potential question of the 

discriminatory effect of each of the Regulations as drafted, and the linked question of 

whether there has been proper compliance with the public sector equality duty. 
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d) In both these respects, it may well be that we shall need to seek further information and 

documents from you.  However, this should not hold up your urgent response to the 

issues raised above. 

 

Details of the action that the defendant is expected to take 

 

The principal required action is to confirm that HM Treasury and, so far as necessary, the 

Secretary of State will consent to a stay of the Exit Regulations until further notice, the precise 

terms of that stay to be agreed (but to allow in any event for proper completion and 

consideration of the Consultation before the Exit Regulations are given effect in relation to the 

LGPS). 

 

We also seek your response to the various points made in this letter, and most pressingly 

(especially if there is no agreement to a stay) your confirmation or otherwise that: 

 

(i) There is nothing in the Exit Regulations as they stand which has the effect of 

altering or removing the entitlement to an immediate, unreduced pension where 

that entitlement arises under r.30 of the Local Government Pension Scheme 

Regulations 2013 as amended. 

 

(ii) The Exit Regulations do not apply to payments made pursuant or by reference to 

agreements or contracts which are made before the Regulations came into force. 

 

(iii) To the extent that the Exit Regulations concern pension strain payments, that they 

only apply where a strain payment would be attributable to pension accrued in 

respect of service after the Regulations came into force, and that an immediate 

unreduced pension could (where otherwise payable) be paid in respect of any 

earlier service. 

 

ADR proposals 

 

Given that the Exit Regulations have now been made, as well as the urgency, we cannot at 

present see how the issues can be resolved by ADR, but we will consider any suggestions 

which you may have in this respect. 
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Details of information and documents sought 

 

Generally, to follow (see above).  However, we ask for immediate sight of any current draft of 

the proposed Treasury directions or the guidance intended to accompany the Exit Regulations. 

 

Address for reply and service 

 

On this firm, as above, by email to the writer, Mark Greenburgh (mark@greenburgh.co.uk) 

 

Proposed reply date 

 

In view of the urgency (created by the Treasury's own precipitate action in signing the Exit 

Regulations into law), we ask you to respond by no later than 1600 hours on Wednesday 28 

October 2020. 

 

We look forward to hearing from you as a matter of urgency 

 
 
Yours faithfully 

 

Mark Greenburgh 

 
Mark Greenburgh 
Greenburgh & Co, Solicitors  
T: 0207 515 9975  
E: mark@greenburgh.co.uk  
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