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LLG’s Position on Brexit  
 
This policy position note has been prepared by Lawyers in Local 

Government (LLG) in consultation with and supported by its 
membership and Corporate Partners as credited below. It does 

not constitute legal advice and should not be relied upon in that 
capacity. This note sets out the position of LLG regarding the more 

prominent legal implications of Brexit together with an 
examination of the EU exit more broadly on local government. It 

also raises questions where it feels clarity from the Ministry would 

be beneficial.  
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1. State Aid 

1.1 Historically within the UK there has been a great deal of public financial support 
for third sector and commercial bodies in pursuance of wider societal aims. Local 
government (in particular) has had to navigate the highly complex state aid 
regulatory regime to ensure that financial support is given in a manner which is 
compliant with state aid rules. To this end, the view of LLG is that the complexity 
and rigidity of the rules has often unnecessarily hindered support which properly 
should have been given to bodies that would benefit local communities.  

1.2 LLG understand the importance of the proper regulation of state aid because of the 
need, amongst other things, to protect industry from unfair subsidy and of course the 
need to ensure that the right trade deal is struck with future partners. However, LLG 
believe that now is the right time to consider a simplification of the rules regulating state 
aid in order to ensure that those communities who are hardest hit by the withdrawal of 
European funding can be supported by local government without unnecessary and 
unhelpful red tape. Indeed, if the rules are simplified (to the extent possible) we fully 
believe that they will support and stimulate industry in a time of uncertainty. LLG 
advocates that new and improved guidance would be welcomed to reduce the number 
of areas that are currently a matter of litigation and dispute  

1.3 We understand State Aid is intrinsically linked to a trade deal and primarily used to 
ensure against unfair support of industry within the country. LLG acknowledges that 
retaining the rules may protect UK businesses to a certain extent, as any such trade 
agreement may give EU institutions the power (and the duty) to regulate state aid 
measures by EU member states that harm competition in EEA States and the UK 
(although a no deal will affect this). However, there may be a case for change within the 
ethos of taking back control and local choice, recognising that there will always remain 
the need to comply with core substantive EU rules as is necessary as the basis for 
sustain future trading. LLG notes that the Government will be keen to ensure the regions 
do not complete against each other and retains a strong Union. Change in this area 
could however enable trade.   

1.4 In respect of timescales for notification, the current State Aid Manual provides that “Aid 
measures (even simple ones) can take at least 6-12 months to be approved and 
potentially far longer”. This can currently act as a deterrent, cause uncertainty and 
substantially delay projects. LLG would support a review of this process.   

 
1.5 LLG have noted that the Government proposes to pass enforcement to the Competition 

and Markets Authority (CMA).  LLG notes that the CMA has never previously dealt with 
enforcement in this area and may struggle to oversee effectively in the early stages, 
although it welcomes the CMA contact with the LGA. Whilst state aid can be looked at by 
the Courts as part of wider proceedings, it will in the main fall to the CMA to regulate. A 
new regime for enforcement would be welcome as a result.  
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2. Public Procurement 

2.1 The current Public Contracts Regulations based on EU law raise particular issues for 
contracts between public sector bodies.  Local authorities face complications when 
making arrangements to share with or provide services to Government Departments.  
Without infringing the private sector’s ability to compete for public sector contracts it 
would be helpful if all public bodies (defined by reference to a list) were able to contract 
with each other without needing to subject the works or services to competition and 
allowing a surplus to be made.  Likewise, many local authorities in the face of austerity 
are trying to do more public sharing between authorities without that being caught by 
public procurement rules.  

 
2.2 The Local Authorities (Goods and Services) Act 1970 enables local authorities to 

undertake work for each other, but they cannot make a profit when providing services to 
entities not so prescribed;  there remains a question around the need for a procurement 
exercise unless it can be justified under a joint enterprise or the Teckal case exemption 
for qualifying  shared services (see now Reg 12 Public Contract Regs 2015). Whilst the 
provisions of the Localism Act provide that a profit can only be achieved through 
company formation relating solely to domestic law, the withdrawal of EU funding streams 
and consequence upon the economy from Brexit should provide the opportunity to re-
examine by way of broad approach, the way in which local authorities can generate 
funding to support their service provision. If local authorities are being told to do more 
with less and keep council tax down, it should not be curtailed from making a profit.  
Indeed, there are several areas where local authorities are curtailed from surpluses 
which they do make, which must be ringfenced (such as car-parking charges and street 
trading fees). Ultimately any surpluses are ploughed back into community services and 
not private shareholders. 

 
2.3 Procurement processes rely on the utilisation of European standards. Is the UK going to 

accept EU standards or new defined UK standards in the verification processes? LLG 
would welcome certainty over what the transition agreement actually means for local 
authorities. Nothing changes at the moment, including jurisdiction of the European Court 
throughout the transition period, however post 2020 that will not apply. What happens to 
those contracts entered throughout that period? LLG considers there is an argument for 
change. The combination of the directive and case law is confusing to authorities.  
Considering the Faraday case, where no deliberate attempt to fetter the procurement 
rules was found, it examples the fact authorities should not have to go to the Court of 
Appeal to ascertain the correct procedure to follow. Trying to do the right thing should not 
be difficult.  There is clearly an opportunity to examine procedures. There are less 
procedures under the Government Procurement Agreement whilst still reflecting the 
European Procurement Rules. LLG would advocate a re-examination of the Innovation in 
Procurement Processes.  

 
2.4 In terms of enforcement, cases which fail to follow the procurement regime invariably 

involve the courts. Bringing a challenge is complex and expensive. Remedies are 
complicated, and information required held predominantly within local authority control. 
Whilst a change may result in an increase in the number of challenges, it would enable 
openness, transparency and provide a platform for good governance.  
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2.5 In 2018, the North-East England Chamber of Commerce produced a report on the future 
of procurement post Brexit. This report notably suggested changes to the rules 
governing use of dynamic purchasing systems (where new suppliers can currently apply 
to join at any time) to limit such opportunities to particular time-frames. The rationale 
being this would alleviate the problem of suppliers being shut out of contracts for an 
extended period but would allow procurers to manage their resource more effectively. It 
also advocated consideration of a change to the current law, to allow a two-stage 
process for contracts below the EU thresholds where appropriate to reduce up-front work 
for bidders. Having a separate shortlisting stage would prevent some businesses from 
spending a large amount of time on contracts they have little realistic hope of winning. 
This may encourage more potential bidders to engage with the procurement process, 
thus improving competition and outcomes for contracting authorities. 

 
2.6 LLG supports these proposed changes and that of the Local Government Association 

which advocates “A lighter-touch procurement system is needed to simplify the 
processes and provide more flexibilities to promote local growth. It is vital that local 
government can procure more promptly whilst also lowering high administration costs for 
businesses and councils.  

 

3. Immigration  

3.1 The effect of Brexit could cause a huge challenge for local authorities across the 
spectrum of workers but in particular, the fields of agriculture, adult social care and 
children’s services (which rely heavily upon immigration for workers). 

 
3.2 In respect of migrant labour for agriculture work, LLG understands this is already being 

considered by the DWP. However, care services (including social workers) are already 
subject to staggering problems in respect of recruitment and retention. LLG notes that 
the LGA places the percentage of European workers within the care system as 8%. It is 
not known whether this figure includes agency workers as LLG considers it to be rather 
low. It would be useful to know how these figures have been calculated?  A failure to 
adequately populate the care service will dramatically effect Health Provision and place 
hospitals under further considerable strain.  

 
3.3 LLG are concerned that low paid workers will be put off from applying for settled status 

due to the fee involved in applying and/or that costs will be passed onto local authorities 
through contractual arrangements within existing social care provision. In terms of local 
authority directly employed EU citizens, would the government give consideration to 
allocating funds to authorities for the purpose of supporting its workers to apply for 
settled status? LLG are aware the Scottish government were considering paying the fees 
but that the Government’s approach was that third parties cannot pay it. There is a need 
however to provide essential services and a scheme directed specifically at local 
government could be produced which is framed to protect against any political fall-out.  

 
3.4 LLG notes that presently, EU citizens still coming to the country can apply for settled 

status up until the end of the implementation period. However, on a no deal Brexit, it is 
not apparent what the approach will be post the March date? Will the Government keep 
with settled status based on reciprocal noises from the EU? Clarity on this point would be 
welcome.  
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4. Structural Funds  

4.1 LLG recognises the vast extent to which the EU have previously funded large 
regeneration and planning projects necessary for the vitalisation of the regions and local 
communities. Government need to give serious consideration as to how it will fund and 
underpin these projects moving forward.  

 
4.2 Currently the UK has access to European Structural and Investment Funding (ESIF), 

worth £5.6 billion to local communities in England (2014-20) which could grind to a halt 
under a ‘no deal’ scenario. However, through a Parliamentary Statement in July 2018, 
the Treasury announced that the Government would ‘underwrite’ ESIF funding until the 
end of 2020 in the event of ‘no deal’. This announcement is welcomed as a progressive 
step, which provides some clarity that there will be no gap between EU domestic 
replacements and funding streams. Further detail is however needed. 

 
4.3 LLG understand it has been proposed that the UK would no longer be eligible for billions 

of pounds of European Investment Bank (EIB) monies reserved for EU members from 
the beginning of the transition period next year. Under a ‘no deal’ scenario, LLG 
understands that calls for a successor to the loan, guarantee, and equity funding offered 
by the EIB will remain the same. 

 
4.4 The Government has committed to the replacement of EU funds for the UK. Councils 

need to be familiar with how they will be able to bid and know quickly whether they will 
receive guarantees that the UK Shared Prosperity Fund (SPF) at least match the funding 
from the current ESIF funds and will be in place from 1 January 2021. 

 
4.5 If local authorities are going to be empowered, consideration should be given to 

providing devolved fiscal powers. Local Taxation could provide a remedy to plug part of 
the funding gap and creative arrangements such as a Hotel Tax could be introduced.  
The downturn in economic health will increase demand for local government services 
across the spectrum and place pressure on already stretched resources. 

 
4.6 LLG are concerned about any change to the exiting EU rules prohibiting funding streams 

channelling directly through Local Enterprise Partnerships (LEPs) who are not public 
bodies. Whilst there is an overlap between LEP’s and combined authorities (in the form 
of LEP non-voting representatives), there is a concern around democratic accountability 
exacerbated by the National Audit Office outcomes which scrutinised the governance 
arrangements of LEPs. 

 
4.7 It is a major concern which funds will be available to plug the gap left when there is no 

more ERDF funding. For the north of England, a commitment that the level of central 
government investment flowing into the north will not be compromised by the loss of that 
funding stream would be welcomed. LLG is aware that a new UK Sovereign Prosperity 
Fund will be established, and it will be essential that all local authorities in the north are 
encouraged to make representations to the ongoing consultation on the remit of that 
fund. LLG would like to play a role in assisting with engagement of this scheme. 
Likewise, more broadly, the implications form dropping out of EU membership entities.  
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5. Voting in Local Government Elections. 

5.1 EU citizens living in the UK can currently vote in local government elections. Government 
guidance currently states: “There will be no change to the rights and status of EU 
citizens living in the UK until 2021. You and your family can apply for ‘settled status’ to 
continue living in the UK after June 2021. The scheme will open fully by March 2019.” Is 
this the case in the event of a “no deal” Brexit? LLG notes that the regulations requiring 
EU elections to take place next year have not yet been revoked.  

 
5.2 LLG queries whether EU nationals should continue to vote in local government elections 

where other nationals are precluded. To harmonise communities should all individuals 
domiciled be entitled to vote? LLG would welcome specific advice on when EU nationals 
will cease to be eligible to vote if at all and what the position is regarding those eligible or 
applying for settled status. It is likely local authorities will receive questions regarding 
this.  

 
5.3 In terms of the settlement scheme and EU national identification, there appears no actual 

requirement to record and hold the elector’s State in the register. Whilst the elector’s 
State information is required on the application (which is then considered when the ERO 
makes their determination), once determined, their record is marked only with a letter G, 
which limits their franchise.  The only time an EU’s nationality is recorded (which will no 
longer be relevant), is when opting to cast their vote at a European Parliamentary 
election in the UK rather than in their home State. The franchise marker is then changed 
to a K to extend their voting rights to the EU election in the UK and their details shared 
with the authorities in their home State so that their voting rights can be duly restricted 
there. Whilst historically most ERO’s would traditionally have recorded the nationalities of 
EU nationals as a matter of course, GDPR regulations may now have caused ERO’s not 
to do so.  

 
 

6. Information Governance  

6.1 LLG notes that the Information Commissioners Office will be working closely with 
government to implement post Brexit arrangements. Leaving the EU could present an 
opportunity to consolidate both FOI and EIR provisions, although LLG would be keen not 
to lose exemptions currently more useful in the one scheme as opposed to the other 
(such as the EIR internal communications exception). If they are consolidated, LLG 
would like to see a limit applied under EIR like the £450 cost limitation exemption under 
FOI.  Certainly, given the historical debacle surrounding land charges and fees, there 
would seem to be an opportunity to enshrine a new lawful obligation to enable charging 
with a profit for EIR information. Charging a fee which was commensurate with the task 
of obtaining and processing EIR information was originally the intention of parliament 
before the EU regulations prohibited this.  

 
6.2 LLG are concerned about the implications surrounding data received from outside the 

UK or indeed contractors processing data outside the UK post Brexit. LLG also note that 
some local authority cloud-based platforms are hosted within the EU. The Government’s 
paper on this matter is relatively brief on detail pending the ICO’s outcomes. This is a 
particularly huge issue for local authorities who are tied into contractual arrangements 
with providers. The GDPR created a lot of work for local authorities. It would be desirable 



             
  

7 | P a g e  
 

that whatever resolution sought here is the least burdensome as possible and facilitate 
“business as usual” for local authorities. Clear guidance would be welcomed. 

 

7. Insurance  

7.1 There is an issue around the insurance position facing local authorities who currently 
have their risks underwritten by EU based firms under legal services passporting. It is 
unknown whether such arrangements will remain legitimate, become illegal as a 
regulated activity or simply fall away after 29th March 2019? Direction from Government 
in this area would be welcome. 

 
 

8. European Special Protection Areas and Habitats Regulations. 

8.1 These regulations can present a significant constraint on land development for local 
authorities.  LLG considers there would be an opportunity to modify or streamline the 
current requirements in respect of Suitable Alternative Natural Greenspaces (SANGs) 
whilst retaining protection for habitats. SANGs are a group of existing open spaces that 
are due to undergo enhancements designed to attract more visitors by providing an 
enjoyable natural environment for recreation as an alternative to the Special Protection 
Area. 

8.2 The European and national legislation that underpins the SPA seeks to ensure that any 
proposed development scheme or development plan will not adversely affect the integrity 
of the SPA. A number of local authorities have developments which fall within 5km of a 
SPA with a significant proportion of that figure within 400m. Most local authority 
development policies prohibit additional housing within a 400m to 5m zone  (and possibly 
the 5 to 7km zone) and are required to demonstrate that their proposals can avoid any 
likely significant adverse effect on the SPA. This can be done using the mitigation 
measures known as SANGs and Strategic Access Management and Monitoring 
Measures (SAMM). Further development in this area includes the European Court of 
Justice judgement in 'People Over Wind, Peter Sweetman v Coillte Teoranta C-323/17.' 
This case established the legal principle that a full appropriate assessment (AA) must be 
carried out for all planning applications involving a net gain in residential units in areas 
affected by SPA, and that a Habitats Regulations Screening Assessment cannot take 
into account any proposed measures to mitigate any likely impact at the screening stage. 
Following this judgement, local authorities are required to carry out a full Appropriate 
Assessment of relevant plans and planning applications. This is a huge development 
burden arising directly from Europe.  

8.3 The Habitats Directive and the Wild Birds Directive are the main EU pieces of 
environmental legislation relating to the protection of habitats in the UK which influence 
commercial and residential planning. The Habitats Directive has been transposed into 
UK law via the Conservation of Habitats and Species Regulations 2010 and is therefore 
capable of being revised post Brexit. DEFRA’s “Progress on implementation of the 
Habitats Directive Implementation Review” found that implementation of the Directives 
stifled the ability to develop nationally significant infrastructure. LLG would welcome a 
review of the provisions including the effectiveness of SANGs sites. A dialogue with 
Natural England would be a useful as a precursor.  
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9. Ports, Public Health and Local Regulation 

 

9.1 More checks are likely to lead to delays at ports, particularly where there is limited space 
to process them without substantial additional resources. If the UK loses the ability to 
access key EU databases, local trading standards and environmental health teams 
operating inland from ports will be substantially affected by the loss of intelligence 
obtained. This would reduce their ability to target their enforcement activity appropriately. 
Local environmental health teams currently support local businesses with their 
international trade through the process of issuing export health certificates for certain 
food products to countries outside of the EU. A ‘no deal’ scenario could significantly 
increase the number of certificates required by traders who do not currently require them 
to export to the EU, creating further resource implications for local authorities. The 
concern is that there is limited information about the amount of additional checks which 
will be required? LLG understands that the Food Standards Agency is currently 
examining this.  

 

10. Communities 

10.1 If restrictions upon EU movement are enforced, differing types of communities from 
outside the EU could present increased support demands and community cohesion 
requirements which local authorities will need to address. Has there been any work to 
consider the actual impact on how many people will be directly affected within local 
authority areas?  For example, the London Borough of Enfield have approximately 25 
thousand EU nations resident within its borough. Clear guidance will be required as to 
who has status and who doesn’t.  

 

11. The High Street and Economy 

11.1 The High street is under immense pressure to sustain itself which is affecting local 
communities and cohesion. It is arguable that it is unfairly competing with large online 
companies who are benefiting from tax advantages and avoiding business rates. The 
Government could look to redress this imbalance and support high streets thereby 
rejuvenating local communities and businesses relevant to local authority income 
streams from business rates. More generally, there is a concern around the impact of 
Brexit in relation to economic development from, for example, the knock-on effects felt by 
suppliers (such as those in the motor manufacturing industry). 

 

12. Safeguarding & Asylum Seekers 

12.1 LLG is concerned about which arrangements will exist in respect of children taken 
unlawfully out of the country. In safeguarding cases, European Arrest Warrants are relied 
upon and are of paramount importance. Will separate agreements be required?   
Further, in terms of asylum seekers who are currently constrained to apply to one EU 
country alone, will this position change to enable further applications once the UK is 
reached? This is pertinent to the support provisions and resources of a local authority.  

 

13. Homelessness, Benefits & Council Accommodation  

13.1 Complex rules apply in respect of entitlement to homelessness applications and 
benefits. There are residents currently living in permanent council accommodation who 
do not hold British Passports but would be entitled to succeed under current provision. 
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Regard must be had to the myriad of existing local authority legislative provisions 
impacted upon by Brexit. LLG would welcome the opportunity to input into specific legal 
legislative review projects in this regard.  

 

14. Transfer of Undertakings 

14.1 LLG considers that existing TUPE provisions should be retained within the public sector 
on the basis that outsourcing occurs frequently within the local authority sphere and the 
terms protect employees. 

 

15. Recognition of Qualified Lawyers 

15.1 LLG notes there could be a loss of reciprocal arrangements for the recognition of 
qualifications for lawyers which could impact on the workforce of skilled professionals. 
Further, LLG understand a discreet point potentially exits in respect of legal professional 
privilege attaching to EEC lawyers.  

 

16. Emergency Planning 

16.1 Local Authorities would benefit from increased direction and assistance as to the 
immediate implications of Brexit (especially on a no deal scenario) around emergency 
planning procedures and protocols. Clearly authorities need to consider what their role 
will be in terms of provision for the vulnerable, especially regarding food and medical 
supplies should they be curtailed. What level of assistance will be provided to local 
authorities by the government around these implications and what measures will be 
implemented? 

 
 
 
 

 
 
Suki Binjal, President  
Lawyers in Local Government  
January 2019  
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