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I. THE OFFENSE OF DRUNK (OR DRUGGED) DRIVING
Q. What does the prosecutor have to prove to convict me of drunk driving?

A. Criminal statutes are composed of elements. An element is a behavior or condition a prosecutor must prove 
to convict a person of a crime. There are three primary elements to drunk driving. They are as follows:

• operating or driving a vehicle,
• while intoxicated or driving under the influence of an impairing substance,
• on a public road or in a public area. (Some states do not require this element).

Although the elements seem simple, defining what behaviors and conditions meet the elements is not. Moreover, the 
prosecutor must present sufficient evidence to prove each element beyond a reasonable doubt before you can be 
convicted of drunk driving.

Before the state offers substantive evidence that you were driving drunk, the state must show the police had a rea-
sonable suspicion to stop you and probable cause to arrest you. Reasonable suspicion means that a reasonable police 
officer would believe that a crime occurred or was occurring. 

Q. Can I be convicted of drunk driving if my alcohol level was under the legal limit?

A. The answer is an easy yes. Statutes related to driving while impaired have two definitions of impaired driving. Most 
people are familiar with the per se offense. Per se means something is true by definition.  A per se offense means a 
person is deemed impaired with a blood-alcohol concentration (BAC) at or above a particular level. Most states define 
a blood-alcohol level of .08 or higher as a per se offense for drivers over the age of 21 while operating a private vehi-
cle. Lower limits exist for commercial drivers and those under the age of 21. In addition, the State of Utah has passed 
legislation that lowers the legal blood-alcohol limit to .05. The law takes effect December 30, 2018. Consequently, if 
the court finds that a driver has a blood-alcohol level in excess of the legal limit, then the driver is deemed guilty of 
drunk driving regardless of the level of actual physical impairment or how good his or her driving. 

However, you can also be cited and convicted of drunk driving if you are under the influence of or impaired by alcohol 
or other impairing substances while driving regardless of your BAC. This is a performance based test. A person with 
a low alcohol tolerance can be impaired by a relatively low consumption of alcohol. The precise language varies from 
state to state. However, this means you can be cited and convicted with a blood-alcohol level that is lower than the legal 
limit. In such cases, evidence of a person’s impairment can be based on observable behavior such as erratic driving, 
sobriety field tests, and other factors. That being said, a blood-alcohol level below the legal limit, or the absence of a 
blood-alcohol test, typically makes it more difficult for the state to win a conviction.

In addition, drunk driving laws prohibit driving while impaired, not just driving while impaired by alcohol. Therefore, 
consuming any impairing substance can be the basis for a conviction. In most jurisdictions, a driver can be cited and 
convicted of drunk driving for using a legal drug that causes impairment. For example, a person who takes Percocet, 
or other impairing prescribed drugs, can be convicted of drunk driving while taking the drug in the prescribed manner.
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 Some jurisdictions have a zero tolerance for the presence of any illegal drugs. In these locations, a person can be cited 
for a drunk driving charge with a trace of marijuana or other illegal drug in his or her system.

So yes, a person can be convicted of  drunk driving with a blood-alcohol level less than the legal limit. Moreover, in 
most, if not all, jurisdictions, your blood-alcohol level can be zero and you can be convicted of  drunk driving, or a 
similar charge, if other impairing substances are in your body.

Q. What constitutes “driving” or “operating” a vehicle?

A. The term “operating” is far more expansive than driving and most states have the word “operate” in the 
statutes that prohibit driving while intoxicated. The general rule is if keys are in the ignition, the engine is running, 
and you are in the driver’s seat, you are operating a vehicle. The rule will vary from state to state and, in some states, 
the engine does not have to be running.

In Texas, a man went to a restaurant to meet his girlfriend. He had a few drinks while waiting for her. When she didn’t 
show, he went to his vehicle and turned the motor on so that he could stay warm. He said he intended to sit in the vehicle 
and sober up. A police officer noticed the vehicle was not properly parked and investigated. The man was charged and 
convicted of “operating” a vehicle while impaired, and his conviction was upheld on appeal. This Texas case is typical.

 The Colorado Supreme Court ruled the defendant could be deemed to have been “operating” a vehicle when he was 
asleep, or passed out, in a parked vehicle when the engine was not running, but the keys were in the ignition. The 
Court noted that Colorado law prohibits an individual from “driving” a vehicle while intoxicated.  The Court interpreted 
driving as having physical control of the vehicle and upheld the defendant’s conviction deciding that there was sufficient 
evidence the defendant was in physical control of the vehicle.

Q. What is a “public road”?

A. Frequently, statutes prohibit drunken driving on “public” roads/streets and “public” vehicular areas. 
“Public road” includes more than the roads or streets maintained by the state. Although the precise definition can 
vary depending on the state, the definition of “public road” typically means the public can access and use the road. 

For example, shopping malls and their grounds are owned by a private entity. However, the public has access and is 
encouraged to enter the parking lot where the mall is located. Consequently, the parking lot is a public place and the 
roads leading to the mall are public roads regardless of whether a private or government entity paid for and maintains 
the roads. Therefore, a driver can be cited for drunk driving in the parking lot of a mall. 

The North Carolina Supreme Court upheld a drunk driving conviction when the defendant was in a private club’s parking 
lot. The Court reasoned the club solicited members of the general public to become members of the private club, and 
the general public could enter the grounds of the private club. In addition, other businesses were in close proximity 
to the private club and access to adjoining businesses was possible through the private club’s parking lot. Although 
the parking lot was owned by a private club, the Court ruled the private club’s parking lot was a public vehicular area. 
Other states have reached similar conclusions. For example, a private drive that leads to a conference center was 
deemed a public road for the purposes of a drunk driving arrest in New York. 
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The State of California does not distinguish between public and private vehicular areas. Driving while intoxicated is 
prohibited in all areas.

Q. Is drunk driving a felony or misdemeanor?

A. Barring aggravating factors, the first drunk driving charge is a misdemeanor. The aggravating factors that 
generally elevate a drunk driving charge to a felony are repeat offenses and/or causing an accident that leads to a 
death or an injury. Three prior convictions for drunk driving is a frequent number used by legislatures across the coun-
try to elevate a drunk driving conviction to felony status. However, state legislatures determine what criteria turns a 
misdemeanor into a felony. Therefore, each state can have a different set of criteria. 

II. TRAFFIC STOPS
Q. Can the police stop me just to check my license and registration even if my driving was fine?

A. A traffic stop is a search and seizure, and the Fourth Amendment to the Constitution prohibits unreason-
able search and seizures. The rule is that the police cannot stop a vehicle without reasonable suspension.

 However, there are few absolutes in the law or in life. Consequently, the police can stop you in certain instances to 
check your license and registration even if your driving is fine. The most notable exception is when the police set up a 
traffic checkpoint. The police can stop vehicles at a traffic checkpoint and check the driver’s license without reasonable 
suspicion the driver has violated the law. 

Traffic checkpoints are subject to Constitutional limitations. In most jurisdictions, state laws and local regulations also 
place restrictions on checkpoints. For example, a traffic checkpoint must have an established procedure to determine 
the cars that will be stopped. Protocol for a stop may require all vehicles be stopped or a ratio such as every fourth 
vehicle be stopped. Once the protocol is established, the police cannot arbitrarily stop a car that does not fit into the 
formula established by the protocol for that checkpoint.

Q. What reasons justify the police pulling me over?

A. It is all about reasonable suspicion. The Fourth Amendment to the Constitution forbids “unreasonable searches 
and seizures” of people, their homes, and possessions. A traffic stop is a seizure of the person and the person’s vehi-
cle. The question then is, was the seizure reasonable? A police officer must have reasonable suspicion before a stop 
is made. Reasonable suspicion means that a reasonable and objective police officer would believe that a crime had 
occurred or is occurring. In addition, the police officer’s suspicions must be based on articulable facts (i.e., facts that 
the officer can state).

In some instances, what constitutes reasonable suspicion is clear. If a car is speeding, has a broken headlight, or the 
vehicle is swerving and crossing the center line, reasonable suspicion exists for a stop. There is no definitive checklist of 
driving behaviors that create reasonable suspicion for a police stop. The courts look at the totality of the circumstances. 
For example, if a car continues to pull in and out of a convenience store’s parking lot late at night, a police officer might 
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develop reasonable suspicion that the car’s occupants were planning to rob the store. On the other hand, they could 
just be lost. That is why the courts look at the totality of the circumstances to determine if reasonable suspicion existed. 

Q. What should I do if I am stopped on suspicion of a drunk driving?

A. The first rule is to remain silent. The law requires you to provide the officer with your driver’s license and regis-
tration. The officer will ask if you have had anything to drink and how much. Tell the officer you do not want to answer 
any questions until you have consulted with an attorney. Be polite, respectful, and firm.

The officer might ask you to perform a series of roadside sobriety tests such as stand on one leg, touch your nose, 
etc. The general rule is that you can decline to take the field sobriety tests. The purpose of the field test is to gather 
evidence for probable cause to arrest you and present as evidence against you in court. 

Field tests are not the same thing as a blood/alcohol test. According to the National Highway Traffic Safety Adminis-
tration, all states have implied consent laws. Implied consent laws require drivers to provide a breath and/or blood 
sample when requested by a police officer or face a penalty. Typically, you have the right to refuse the blood/alcohol 
test, but your driver’s license will be suspended even if you are found not guilty of an alcohol related driving charge. 
Moreover, some jurisdictions impose a criminal penalty for refusing to provide a breath or blood sample.

The big question is whether you should consent to the blood/alcohol test. The right answer is specific to each individual. 
If you already have multiple drunk driving convictions and have been drinking when an officer pulls you over, refusing 
to take a blood/alcohol test may be a good move. On the other hand, if you have not consumed any alcohol, or other 
impairing substance, taking the blood/alcohol test will be a wise move. 

Q. What types of behaviors do the police look for in potential drunk drivers?    

A. The police must look for behavior that would lead a reasonable police officer to believe that the driver 
was violating a law or had violated a law. Frequently, charges are made after a police officer has made a stop for 
another violation of the law, such as speeding, and then determines the driver is intoxicated.

However, the National Highway Traffic Safety Administration (NHTSA) has issued a list of driving behaviors indicative 
of driving while intoxicated. Obviously, swerving into another lane is noted as a sign of driving while impaired. Drift-
ing within the proper lane, following too close, making turns with a wide radius, and driving too slow are also signs 
of driving drunk according to NHTSA. The complete list is at the following site, www.east-wenatchee.com/Home/
ShowDocument?id=1180. 

Q. When the officer first approaches my vehicle, what clues does the officer look for to decide 
whether I might have been drinking?

A. The officer probably has formed an opinion before the stop. After the stop, the officer’s attention is focused 
on the driver and passengers in the vehicle. Police officers notice any furtive movements by the vehicle’s occupants. 
Furtive is a term frequently heard in court. An officer will say the driver made a furtive move. The term means the 
officer saw someone try to quickly hide something in the car. The term also means the person tried to do something 
without being detected. 
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The police do not like furtive moves; they do not know if you are hiding a weapon, a can of beer, or a bit of marijuana. 
Therefore, sit still in your vehicle until the police officer instructs otherwise. Also, do not retrieve your registration from 
your glove compartment until the police officer tells you to do so. You know you mean no harm to the police officer; 
however, the officer does not know that. Sitting still in the car helps to reassure the officer you are not a threat, and 
thereby you increase your own safety.

 A” furtive move” can also be the basis for an officer to search your vehicle without your permission. That is something 
you do not want.

The officer will also be looking for obvious signs of impairment such as bloodshot eyes, a disheveled appearance, and 
any agitation or excessive unease by the driver or other occupants of the vehicle. The officer will also take note of the 
odor of alcohol (or marijuana), slurred speech, and alcohol containers.

Q. Must I answer the officer’s questions?

A. No, you do not have to answer an officer’s questions, other than to identify yourself. Provide the officer with your 
registration and driver’s license. Be polite and respectful, but do not try to explain anything. Tell the officer you do not want to 
answer any questions until you have spoken with an attorney. The officer may not like your response, but any information you 
provide to the officer can be used as evidence against you. If the officer is a professional, he or she will accept your answer.

Q. If the officer asks me if I have been drinking alcohol, what should I say?

A. Tell the officer that you do not want to answer the question until you speak with your attorney. The come-
dian Ron White noted “I had the right to remain silent…but I didn’t have the ability.” Do not make the same mistake.

Q. Do I have to let the officer search my car?

A. No. If an officer asks to search your car, say no. The officer may try to guilt you into granting access to the vehicle 
with the line “if you have nothing to hide, you shouldn’t mind me searching the vehicle.” Do not fall for it; stand your 
ground and refuse permission to search your vehicle.

However, the police can conduct a Terry search of your vehicle without your permission under certain circumstances. 
A Terry search allows the police to search a vehicle for weapons when the police have an articulable suspicion that a 
weapon is present. Furtive movements by the occupants of a vehicle can give rise to a Terry search. The purpose of 
a Terry search is for the officer’s safety. Consequently, a Terry search for weapons must be confined to areas where 
vehicle’s occupants can readily access a weapon. Evidence of a crime in plain sight can also lead to a search by the 
police. For example, the odor of marijuana can lead to an expanded search of your vehicle. 

Q. What will happen to my case if the police stop me without sufficient reason?

A. Your case will probably be dismissed. The police must have reasonable suspicion before they stop a vehicle. 

If the police did not have reasonable suspicion to make a stop, your attorney can make a motion to suppress evidence 
the police obtained by making the improper stop. Therefore, the state will probably not have sufficient evidence to 
proceed with the case. If the state does proceed, the state cannot use any evidence that was obtained after the stop 
such as the officer’s observations of your appearance, speech or the results of a blood-alcohol test. 
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III. FIELD SOBRIETY TESTS
Q. What are field sobriety tests?

A. Field sobriety tests of attention and coordination that are administered by police officers at the roadside 
to determine if a driver is impaired due to consumption of alcohol or other drugs.

Q. Why does the officer administer the field sobriety tests?

A. A law enforcement officer must determine if probable cause exists before a charge is made. Probable cause 
means that a reasonable person would believe that a crime was committed. Field tests are intended to help police 
officers determine if probable cause exists to arrest a suspect for driving while under the influence of alcohol or drugs. 

After a person is placed under arrest for drunk driving, the police can transport the person to a location that has a 
breathalyzer or other equipment to conduct a chemical analysis of the blood. The field sobriety tests are used to 
determine probable cause and are the basis for an arrest; however, blood-alcohol chemical analysis tests, such as the 
breathalyzer, are frequently needed for the state to obtain a drunk driving conviction in court.

Q. What are standardized field sobriety tests?

A. The National Highway Traffic Safety Administration (NHTSA) developed a series of roadside tests to assist 
police officers in determining if a driver is impaired due to alcohol. The tests consist of the following;

• horizontal gaze nystagmus (HGN) test, 
• walk and turn test,
• one-leg stand test.

These tests are recommended by NHTSA. According to NHTSA, the tests have been validated as accurate predictors 
of intoxication. 

Police officers also frequently use tests that are not approved by the NHTSA. One of those tests is the finger to nose 
test. While the finger to nose test may not carry as much weight in court, the police officer’s initial objective is to gather 
enough evidence for probable cause for an arrest. 

Q. What is an HGN test?

A. The purpose of the HGN test is to determine if the eyes have an excessive jerky movement as they follow 
an object that the officer is moving horizontally. Jerky eye motions can be a clue to the level of intoxication. In an 
HGN test, the police officer will instruct you to follow an object with your eyes and not move your head. Typically, the 
officer will use a penlight or some other small object for you to focus upon. Details on how the HGN is administered 
can be found at the following site. http://www.bluesheepdog.com/dui-training-horizontal-gaze-nystagmus/. 
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Q. What is the walk and turn test?

A. As the name of the test denotes, the walk and turn test requires you to walk and turn. Most people assume 
the walk and turn test is about physical dexterity. However, the walk and turn test also incorporates mental agility into 
the scoring. The walk and turn test requires the driver to take nine steps, heel to toe, and turn and take nine more steps 
heel to toe. The test sounds simple. However, if you start the test before the officer tells you to start, that is scored as 
a point against you. If you do not follow instructions and start with the right foot instead of the left foot, that is scored 
as a point against you. In addition, if you raise your arms to use as balance, that is scored against you. Moreover, the 
instructions from the police officer about how you must execute the turn are detailed. If you fail to execute the turn 
in the manner the officer instructs you to, that is counted as a score against you.

Q. What is the one-leg stand test?

A. Again, as the name denotes, in the one-leg stand test you are required to stand on one leg. The instructions 
for the one-leg stand test are to raise one foot six inches from the ground with your foot pointed out and your arms to 
the side. Look down at your raised foot and count 1001-1002-1003 etc. until told to stop. Again the test sounds simple, 
but a point is scored against you if you use your arms to maintain your balance, you sway, or you begin the test too 
soon. Moreover, roadsides are seldom level and a gust of air from a passing truck can cause you to sway, as well as 
footwear, such as sandals, and high heels, that are difficult to balance in. 

Q. What is the finger to nose test?

A. The finger to nose test is a non-standard test used by some police officers in an attempt to determine if a 
driver is intoxicated. Non-standard means the test has not been approved or validated by the NHTSA. Consequently, 
results of the finger to nose test typically cannot be admitted as evidence in court. In the finger to nose test, the police 
officer will instruct you to tilt your head back, close your eyes, extend your arms, and then touch your nose. This will 
occur several times with the officer telling you to use your right hand- left hand etc.

Q. How accurate are field sobriety tests in detecting intoxication?

A. That depends on whom you ask. The NHTSA conducted research on the reliability of standardized field tests and 
determined the tests were accurate 91% of the time in detecting blood-alcohol content.  (Validation of Standardized 
Field Sobriety Test Battery BAC’s Below 0.10, at pg. v by Jack Stuster and Marcelline Burns. A summary of the study is 
at the following site http://duijusticelink.aaa.com/issues/detection/standard-field-sobriety-test-sfst-and-admissibility.)

Although 91% sounds accurate, that means in the best case scenario the police are wrong 1 time out of 10. If you are 
charged with drunk driving based on field tests, field tests can be attacked. The courts require proof beyond a reason-
able doubt. Being wrong 1 out of 10 times raises the possibility of reasonable doubt. Moreover, when you are charged 
with drunk driving or other driving and alcohol related offenses, averages mean nothing. The evidence is about you, 
not averages. Did the officer who stopped you administer the tests correctly? Were your responses recorded accurately 
by the officer who stopped you? Do you have physical issues, other than alcohol impairment, that prevent you from 
performing the tests correctly? 
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Q. Can a sober person fail field sobriety tests?

A. Yes. The officer can administer the test incorrectly or interpret the responses incorrectly. Moreover, the person 
taking the test can have a physical impairment (e.g., age, obesity, ear infections, a bad back, etc.) that prevents him or 
her from successfully performing the test. 

Q. Am I required to submit to field sobriety tests if the officer asks me to? What happens if I refuse?

A. Typically, a person does not have to take standard field sobriety tests, which consist of the HGN, walk and 
turn, one-legged stand tests. 

If you are under no legal duty to perform a test, no penalty should be applied for refusing the test. However, you may 
still be placed under arrest for drinking and driving whether you take the test or not. By refusing to take the test, you 
can limit the evidence the state will have against you. The police officer who stopped you might be unhappy with you, 
but your objective is to avoid a drinking and driving conviction, not make friends. Be respectful, polite, and firm in 
dealing with police officers. 

Q. Am I entitled to speak to an attorney before I decide to take field sobriety tests?

A. This is a question more of pragmatism than legal right. A police officer has the right to briefly detain you to 
investigate if a crime has occurred. If you call your attorney, the officer will overhear everything that is said. What you 
say to your attorney can then be repeated by the officer in court. In most instances, the best course of action is to 
exercise your right to remain silent. Then, call your attorney as soon as possible if charges are filed against you. 

IV. BREATH AND BLOOD TESTS
Q. What types of chemical tests are performed to determine if a driver is intoxicated after being 
stopped by the police?

A. The most prevalent test is the breath test and is also known as the breathalyzer test.  Blood test and urine 
tests are also frequently used to determine if a person is impaired while driving.

Q. Who determines what type of test is conducted?

A. Typically, the arresting officer determines what type of test is used. However, in some locations, the driver 
has the right to choose.  In addition, if you are arrested for drunk driving, normally you can have a blood or urine 
sample drawn and have it tested by an independent lab. Breath samples cannot be preserved, and therefore are not 
subject to independent testing. 

Q. Do the tests detect substances other than alcohol?

A. That depends on which test is used. The breath test is supposed to detect only the presence of alcohol. However, 
sometimes other substances are incorrectly identified as alcohol or interfere with the accuracy of the reading.
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Blood and urine tests can be used to detect the presence of numerous intoxicants in the blood besides alcohol, such 
as marijuana, opioids, and other impairing substances.  

The police can order any type of drug screen they think is relevant. However, if the police detect the odor of alcohol 
they will probably conduct only a breath test and not order additional tests to be performed. The reason is that most 
states prohibit impaired driving; therefore, it is irrelevant if you are impaired by alcohol or some other substance.  
Consequently, if the breathalyzer detects a blood alcohol level that is not in compliance with state law, the police will 
typically not conduct additional tests because they have no motive to do so.  

Conversely, if the police observe behavior that indicates a person is impaired and the odor of alcohol is not present, 
the police are more inclined to order a blood test with a wide range of drug panels tested.

Q. What might cause an inaccurate test result?

A. Several issues can cause inaccurate testing. Testing errors can occur because clinical protocol is not followed. 
For example, the breath test can produce an inaccurate result when sufficient time has not passed between the last 
consumption and/or use of alcohol and when the test is conducted. The reason is that the breath test is designed to 
measure the amount of alcohol deep within the lungs. 

Consequently, alcohol in the mouth will register high on the breath test although you may have consumed only a 
small amount of alcohol or none at all. For example, if a person uses mouthwash and then takes a breath test, a high 
reading can result although no alcohol is in the person’s system. 

In addition, breathalyzers may be improperly calibrated and/or maintained. This can result in invalid results.

Health issues such as COPD, asthma, and diabetes can also cause inaccurate results on a breath test or result in an 
allegation that a person willfully failed to comply with orders to give a breath sample. People with COPD and asthma 
often cannot expel sufficient air from their lungs to make a breath test possible. The individual administering the test 
should question you concerning health issues that make taking the test impractical; however, that does not always 
happen.

Blood tests are also subject to error. A technician may use an alcohol swab to clean the injection site, which can result 
in alcohol contaminating the sample. In addition, blood samples are typically stored for a period of time before they 
are tested by a laboratory. Blood decomposes and thus produces alcohol. If the blood is not stored correctly, an inac-
curate result can occur when the testing is performed on the blood sample.

In brief, regardless of the accuracy of the machines, the precision of the protocol, tests are conducted by fallible 
humans. Consequently, errors are inevitable.

Q. If you think the tests are inaccurate, can you ask for another test?

A. Yes. In most states you can request a blood and/or urine sample be preserved for testing by an independent lab. 
Moreover, multiple tests are used in breath tests.
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Q. Do I have a right to consult an attorney before taking a breath or blood test?

A. It depends on where your arrest occurred.  The courts of some states have ruled that a defendant has a right 
to consult an attorney so long as the consultation does not unduly interfere with the test. However, the tests must 
be administered within a short time frame, and it may not be possible for your attorney to arrive within the required 
time frame. Other state courts have decided that the defendant does not have a right to talk to an attorney before 
deciding whether to submit to a breath or blood test.

Q. Are all breath tests admissible in court?

A. No. Police often have a portable breath testing device that is used at the roadside. The purpose of this portable unit 
is to determine if probable cause exists for an arrest for driving under the influence.  

However, the roadside breath test results are typically inadmissible in court. 

If the police believe they have sufficient evidence to arrest you for drunk driving, the police will transport you to a 
central location where a breath test and/or blood test can be performed that is admissible in court. 

On occasion, the police do have a mobile testing center present at the roadside. In that instance, the police can perform 
a breath test that is admissible in court without transporting you to a central location.

Q. How do I know if the breath test the police asked me to perform is admissible in court?

A. All states have implied consent laws. That means if a driver refuses to submit to testing of his or her breath, 
blood or urine when asked to do so by a law enforcement officer, a penalty will attach.  

Typically, an automatic suspension of your driver’s license occurs regardless of whether you are guilty of an underlying 
drunk driving charge or not.  In some states, it is a criminal offense for a driver to refuse a breath or blood test when 
requested by a police officer. However, the police are required to inform you of the penalty before you decide to take or 
decline the test. If the police ask you to do a breath test at the roadside and do not inform you of your right to decline 
the test and the penalties imposed if you do decline, the test is probably not one you are required to take by law. 

If you have doubts, ask the police officer if you are required by law to take that particular test and what are the penal-
ties if you decline to take the test. Regardless, the police officer should inform you before the test begins if penalties 
are imposed if you do not take the test.

Q. Why is probable cause important and what does it have to do with a roadside breath test.

A. Before the police can arrest you, they must have probable cause. If you refuse to take a roadside test, the police 
officer will probably arrest you, although the officer might lack probable cause. If the officer does not have probable 
cause, your attorney can challenge the arrest in court. If no probable cause existed for the arrest, then all evidence 
obtained after the arrest, including breath and blood tests are inadmissible in court. Conversely, if you submit to the 
roadside breath test, the results of that test can be used to establish probable cause and then the subsequent breath 
test, which is admissible in court, can be admitted as evidence against you. The most crucial evidence in a drunk driving 
case, which is the breath test or blood test, is often not collected until after the arrest.
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Q. Can diabetes cause an inaccurate breath test?

A. Yes.  Some diabetics develop a condition called ketoacidosis. Ketoacidosis mimics alcohol in numerous ways. The 
person suffering from ketoacidosis can be disoriented and also have a fruity smell on the breath, which is similar to 
a person who has consumed alcohol. Furthermore, the breath will expel methyl compounds which are alcohol. The 
methyl compounds may register as a positive on a breathalyzer. The Diabetics Health web site provides additional 
information on diabetes and false positives on breathalyzer tests.  https://www.diabeteshealth.com/dui-or-diabetes/. 

Q. What are the consequences if prescribed drugs are detected in a blood sample?

A. A blood test can reveal the presence of a drug in your system. The typical state statute prohibits driving while 
impaired or driving under the influence of intoxicating substances. Prescription drugs can be an impairing substance. 
Consequently, if you have a legally prescribed medication, such as Percocet or another impairing drug in your system, 
you can be convicted of driving while impaired, and the blood test can provide the evidence needed to convict you.

Q. What is the protocol for a blood sample to be drawn?

A. Before a blood sample can be drawn, the police must develop probable cause that you were driving under 
the influence. Once the police have developed probable cause, you can be placed under arrest and transported to a 
facility where a blood sample can be drawn.

A blood sample can only be drawn by a medical professional. In addition, a number of steps have to be followed.  For 
example, the skin should be cleaned with an alcohol free disinfectant, the correct type of collection vial with the correct 
type of preservative must be used, and the blood sample must be properly stored.

If you refuse a blood test, a warrant must be obtained before a blood sample is drawn.  If a person is unconscious, a 
warrant can be obtained to draw a sample of blood.

Q. Can a blood test be challenged in court?

A. Yes. The first place to challenge the results of a blood test, or any test such as breathalyzer or urine test, is the initial stop and 
arrest by the police. Police must have reasonable suspicion before a stop is made. Reasonable suspicion means a reasonable 
police officer would have cause to believe that a crime is or was committed. Reasonable suspicion allows a police officer to 
make a brief stop and investigate to determine if a crime was committed. If a court determines that reasonable suspicion was 
not present, then the police had no right to make the stop and all evidence obtained after the stop is inadmissible in court. 

Next, the police have to find sufficient evidence at the roadside that probable cause existed for an arrest. Probable 
cause is a higher bar than reasonable suspicion and means that a reasonable person would believe a crime was com-
mitted. Again, if a court finds that the police officer did not have probable cause, all evidence obtained after the arrest 
is inadmissible in court. The breath test, blood test, and urine test are typically conducted after an arrest. Therefore, 
the results of the test are inadmissible if reasonable suspicion and probable cause did not exist before the arrest.

After that, your attorney can check the process in which the tests were conducted. The law and state regulations 
require proper procedures be followed. Labs make mistakes in blood tests and urine tests. Proper labeling, storage, 
and logging of entries occur. These errors can be used to keep the results of the tests out of a trial.
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V. DRUNK DRIVING DEFENSE STRATEGIES
Q. When does my defense for driving under the influence of alcohol or other intoxicants start?

A. Immediately at the stop. You will have to make key decisions at the roadside that can determine the success or 
failure of your defense. The first question is whether to take the roadside physical tests such as walk heel to toe, touch 
your nose, etc.  Decline to take these tests; the roadside physical tests are a no-win situation for you. The results will be 
reported in court. Whether the results are reported accurately is another issue. Do not confuse the roadside physical 
tests with the breath, blood, or urine tests that determine your blood alcohol concentration.

Q. What should I say to the police officer to increase my chances of not being charged and make 
my defense stronger?

A. Nothing. You cannot explain anything away. The police officer has heard it all. Provide your driver’s license and 
registration.  Tell the officer your name and answer the officer’s question as to whether you want to take the breath-
alyzer or blood alcohol test.  The officer may seem sympathetic if you are polite as you try to explain your way out 
of the situation.  The officer will continue to seem sympathetic as he puts the cuffs on you and transports you to jail. 
What you said at the roadside can be repeated by the officer in court to your detriment.

However, you may need to tell the officer if you have a physical condition that prevents you from taking a test. People 
with COPD, asthma, and other respiratory conditions might not have the lung capacity to complete a breathalyzer. 

Q. When should I contact an attorney? 

A. An effective defense depends on legal advice. Therefore, contact an attorney immediately.  Administrative 
hearings to revoke your driver’s license can be conducted in less than two weeks from the date that you were charged 
with a drinking and driving. Consulting an attorney as soon as possible can also prevent you from making mistakes. If 
you can reach an attorney quickly, the attorney can advise you on whether you should permit the police to perform a 
chemical analysis of your breath, blood and/or urine. In addition, you will want to tell someone your side of the story; 
tell your attorney, not the police. What you say to the police can easily come back and hurt you at trial. 

Q. Is the reason the police officer stopped me important at trial?

A. Yes.  Before the police can make a stop they must have a reasonable suspicion that a crime has been committed. 
Moreover, the officer must be able to articulate what facts lead to the reasonable suspicion for the stop. For example, 
if the officer states I had a “gut feeling” something was wrong, the officer did not have a reasonable suspicion that 
was based on articulable facts. Consequently, the stop was not legal, and all evidence obtained after the stop can be 
prevented from coming in at trial. Therefore, chances are excellent your drunk driving charge will be dismissed.

Q. If I took the physical tests at the roadside, can those results be attacked by my attorney?

A. Yes. An effective defense begins with making the right decisions at the roadside, and typically, you have the right to 
refuse roadside physical tests. However, if you do take the roadside physical tests (walk and turn, stand on one leg etc.), 
an attorney can often offer an effective defense by attacking the results of physical tests and the officer’s observations 
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made at the roadside. The officer’s experience, the accuracy of the report prepared by the officer, the environmental 
conditions at the roadside, and any relevant health issues that you suffer from can be used by an attorney to impeach 
an officer’s testimony concerning the roadside tests. For example, a stumble could be the result of an uneven roadside 
surface or a physical disability, not too much alcohol. 

Q. What does it mean to impeach a witness?

A. An effective defense will often include impeaching a witness. Impeaching a witness means to attack the witness’ 
credibility. This can be done in several ways.  Discrepancies between a witness’ earlier statements and statements 
made in court can be used to impeach, or discredit, a witness.  

More than a particular issue is at hand when a witness is impeached. If a witness is found to have made inconsistent 
statements on one issue, the finder of facts (the judge or jury) will doubt statements made on other issues. A witness 
can also be impeached by questioning the witnesses to find statements that are not supported by facts.  More subtle 
methods can also be used to impeach a witness.  For example, often a jury or jury may discount a witness’ testimony 
if the witness becomes defensive, minces words or exhibits other such behaviors that indicate the witness is trying to 
hide something.

Q. Can a police officer’s testimony be impeached?

A. Yes.  Police officers have to prepare written reports concerning the stop, arrest, and test procedures that occurred. 
Consequently, a defense attorney can question the police officer about discrepancies in the written report and what is 
stated on the witness stand. Frequently, the discrepancy consists of the police officer making statements on the stand 
that are not in previous reports. 

Moreover, police officers tend to be invested in their cases; they want a conviction. Sometimes, with skillful questioning, 
it becomes apparent to the jury a police officer is more concerned with getting a conviction than providing an accurate 
description of what occurred. This does not always involve an attack on the officer’s honesty, but simply reminds the 
jury we all see the world differently, and police officers are no exception.

Q. What might render the results of a blood sample invalid?

A. State law and regulations establish procedures for taking blood samples. For example, blood samples must 
be drawn within a particular time frame. If the samples are drawn outside of the relevant time frame, which could 
be as little as two hours, the court may not accept the results of the blood test. For example, the State of Washington 
defines drunk driving, in part, as having a blood/alcohol content of .08 or higher within two hours of driving a motor 
vehicle. (See Washington Statue RCW 46.61.500 (1) (A) at http://app.leg.wa.gov/RCW/default.aspx?cite=46.61.502.)  
Therefore, the blood test’s validity declines if the test is conducted more than two hours after the person was oper-
ating a motor vehicle.  

Moreover, mistakes made in the lab could invalidate a blood sample. An uncertified person may have conducted the 
test or the sample could be contaminated by not following proper protocol. In such instances, the results of the test 
can often be kept out of a trial. Consequently, your attorney will want to review the lab results and test procedures to 
help mount an effective defense
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Q. Does a judge or jury have to accept the results of a breathalyzer or blood-alcohol test?

A. No.  An effective defense may rest on educating a jury between the difference between what is a matter of fact 
and a matter of law. In a jury trial, the jury is the finder of fact, and in a bench trial, the judge is the finder of fact. That 
means the jury or judge determines what happened.  For example, it is a matter of law that in most states a person 
is considered to be impaired if the person has a blood alcohol level of .08. That is the law. However, the jury deter-
mines if your blood alcohol level was .08 or higher. Consequently, a jury can determine if they believe the results of a 
breathalyzer or other chemical analysis of your blood. That is a finding of fact, not law.

As a matter of reality, a jury is unlikely to reject a breathalyzer if your blood alcohol level is clearly beyond legal limits. How-
ever, if the breathalyzer test results indicate your alcohol-blood level was .08, your attorney may be able to raise sufficient 
doubt that the jury rejects the breathalyzer results, or at least has doubts that your blood/alcohol level was .08 or higher.

Q. What might render the results of a breathalyzer invalid?

A. An effective defense can include an attack on the breathalyzer test results. Just as in testing blood samples, 
proper protocol must be followed. The proper protocol includes permitting sufficient time to lapse between the arrest 
and the test to permit alcohol that is in the mouth to be dispelled. The breathalyzer is supposed to measure alcohol 
from deep within the lungs, not residual alcohol in the mouth. Moreover, the certification of the officer who performed 
the test can be an issue for the defense counsel to examine.  In addition, the machines must be properly calibrated. 

Q. If a police officer stopped me because of my ethnicity or race, can that be used to dismiss a 
drunk driving charge?

A. This is where the real world and the higher ideals of justice collide. A police officer does not have the right to 
stop you because of your skin color. However, it happens. The problem is one of proof. The reality is a police officer 
can point to numerous factors for stopping a car that hide the true reason for the stop. For example, if you are driv-
ing 70 mph in a 65 mph zone, the police officer has reasonable suspicion to make a stop. The fact that half the cars 
were exceeding 70 mph would probably not invalidate the stop.  However, you still need to surface this suspicion with 
your attorney. Your attorney may know of a particular police officer’s track record and your observations may be the 
evidence needed to solve not only your legal problems, but help to correct a problem within the police department.

Q. Can a drunk driving charge be dismissed prior to trial?

A. Yes, although in some jurisdictions it may be more difficult. If the evidence is weak or your attorney can con-
vince the district attorney that the police stop was improper, the district attorney may decide not to waste resources 
and dismiss your case. However, what typically occurs is the district attorney may offer you a plea deal where you 
plead guilty to a lesser charge than drunk driving. This will depend on the policies of a particular district attorney and 
state laws.

Q. Should I give up and plead guilty without consulting an attorney?

A. No. Pleading guilty without consulting an attorney is never a good idea. You have too much at stake. An attorney 
can negotiate with the prosecutor for a better plea deal, defend you if you choose to go to trial, and help you in the 
sentencing phase if you are convicted.
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VI. SUPPRESSING EVIDENCE IN A DRUNK DRIVING CASE
Q. What does suppressing evidence mean?

A. Suppressing evidence means preventing evidence from being used at trial.  Typically, it is the defense attor-
ney that raises an objection and makes a motion to suppress evidence.

Improper police procedure is a common reason for suppressing evidence in a drunk driving case. For example, before 
the police stop a car, the police must have reasonable suspicion that a crime has been committed. Without reasonable 
suspicion, evidence the police collected after the stop can be suppressed.  Numerous other reasons exist for sup-
pressing evidence, such as failing to inform a defendant of his or her Miranda rights and failing to inform a suspect 
of the right to refuse blood-alcohol testing and the consequences if the suspect refuses to take a blood-alcohol test. 

Q. What is reasonable suspicion?

A. Reasonable suspicion means that an objective and reasonable police officer would believe that a crime 
is being committed or has been committed.  Reasonable suspension is determined by the totality of the circum-
stances and as viewed from the perspective of an objective police officer. Moreover, the officer must be able to state 
what behaviors or conditions support reasonable suspicion before a stop is made. 

Examples of reasonable suspicion to stop a vehicle include swerving in the road, speeding, burned out headlight or 
taillight, excessively slow speed.  More important is what does not constitute reasonable suspicion. For example, 
being black in a predominantly white neighborhood or being white in a predominately black neighborhood does not 
constitute reasonable suspicion. Driving an older car or leaving a bar is an insufficient reason for a stop. A police offi-
cer cannot make a stop on a gut feeling; articulable and objective reasons must exist before the officer makes a stop.

 Q. If the police officer does not have reasonable suspicion, can evidence be suppressed?

A. Yes. All evidence obtained after the stop can be suppressed if the officer did not have reasonable suspicion. After a 
stop a police officer will conduct field sobriety tests if the officer suspects the driver of being impaired. The officer will 
also record his or her observations of the stop, such as the officer smelled a heavy odor of alcohol on the driver, and 
the driver’s speech was slurred. In addition, the officer may ask the driver to submit to a blood-alcohol test. 

If the court finds the officer lacked reasonable suspicion to make a stop, all evidence found after the stop can be sup-
pressed, including the officer’s observations of the driver. 

Q. How do I get the evidence suppressed if the stop was improper?

A. Your attorney will make a motion for the evidence to be suppressed. Depending on the jurisdiction, the motion 
can be made during the trial, or a pretrial hearing may be held to determine if evidence can be suppressed. 

If the motion for suppression of evidence is heard at trial, your attorney will probably make the motion during the 
testimony of the police officer who stopped you. The motion should be made before the witness offers substantive 
testimony concerning what the officer found after the stop was made. For example, if the officer says I saw a car drive 
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out of Joe’s Bar and Grill at 1:15 AM on a Saturday night so, I stopped it. Your attorney will probably raise an objection 
to additional testimony coming in from the officer because the officer did not have reasonable suspicion to make a 
stop. Your attorney will probably offer arguments and case law to the court as to why the stop was not valid. The dis-
trict attorney, or prosecuting attorney, will make an argument as to why the stop was valid. The judge will rule whether 
reasonable suspicion was present or not.

If the judge determines reasonable suspicion was not present, no evidence can be admitted that was acquired as a 
result of the stop. In most instances, the case will then be dismissed.

In some jurisdictions, the court rules on evidentiary matters before the trial begins. In such a case, the court will hear 
evidence concerning the stop at a pre-trial hearing. Therefore, before the case is set for a trial, all parties know if the 
judge will allow evidence obtained after the stop to be admitted.

Q. Is a stop valid because the police officer knew I had a prior drunk driving conviction?

A. Typically, no. In and of itself, having a prior drunk driving conviction does not constitute reasonable suspicion for 
a police officer to stop you. However, if the officer knew your license was suspended and saw you driving, the result 
could be different.

Furthermore, if the officer pays closer attention to your driving and then finds reasonable suspicion to make a stop, 
the court will probably rule the stop was valid. For example, if a person with a prior drunk driving conviction drives 
out of a bar’s parking lot at 1:30 AM, the court will probably rule that no reasonable suspicion existed to make a stop. 
However, if the police officer follows the car because the officer knew the driver had a prior drunk driving conviction 
and then observes the car repeatedly crossing the road’s centerline, the officer probably has reasonable suspicion to 
make a stop.

A police officer is prohibited from detaining a person without reasonable suspicion, but following a car does not con-
stitute detaining the person. However, if a pattern of police harassment is present, that is another issue and should 
be discussed with your attorney.

Q. What is probable cause?

A. Before the police can arrest a person, they must have probable cause to make an arrest. Probable cause is a higher 
level of proof than reasonable suspicion. For example, if a car is traveling at an extremely slow speed, a police officer 
may have a reasonable suspicion that a problem exists.

However, to make an arrest, the officer must find probable cause that a crime has occurred. Probable cause means 
that the police officer making the arrest found sufficient evidence that would lead a reasonable person to believe that 
a crime was or is being committed. See the online Legal Dictionary, https://legaldictionary.net/probable-cause/.

Q. Can evidence the police gathered when no probable cause existed for an arrest be suppressed?

A. Yes. However, only the evidence that is gathered after the arrest can be suppressed. Often the most crucial evidence 
in drunk driving cases is not obtained until after the arrest. Blood-alcohol tests that are admissible in court are not 
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conducted at the roadside, unless a mobile lab is there. Consequently, the person must be transported to a station 
where a test can be conducted or a blood sample can be drawn.

Reasonable suspicion permits the police to make a brief investigatory stop, but the police must have probable cause 
for an arrest before they can transport the person to a location where the blood-alcohol test can be conducted.

Therefore at trial, the results of the blood-alcohol test can be suppressed if no probable cause existed for the arrest 
and the subsequent blood-alcohol test.

To prevent the results of the blood-alcohol test from coming in, your attorney must make a motion to suppress the 
evidence because no probable cause for the arrest existed. If a motion is not made, then the results of the blood-al-
cohol test can be admitted.

After your attorney makes a motion to suppress the evidence, the judge will determine if the police had probable 
cause to make an arrest. If the police lacked probable cause for the arrest, the police probably lacked the authority to 
transport you to the blood-alcohol testing center, and the results of the test can be suppressed.

Q. If the police stop me for suspicion of drunk or drugged driving and find evidence of another crime, 
can that evidence be suppressed?

A. That depends on how the police discovered the evidence. For example, if the police pull a person over because 
the car was making erratic moves and swerving in the road, reasonable suspicion for a stop probably exists.

If the police find evidence of a crime unrelated to the erratic driving, that evidence is admissible, provided the police 
did not make an illegal search to find the evidence.

Unless other factors are present, the evidence of the crime must be in plain sight.  For example, assume a driver spills 
coffee in his lap, causing the driver to jerk the steering wheel to one side and then overcorrect the other way. A police 
officer observes the erratic movement of the car and stops the car because the officer suspects an impaired driver. 
During the brief investigation that is permitted by reasonable suspicion, the officer sees an illegal item in plain sight; 
the police officer then has probable cause to make an arrest on a charge unrelated to the original suspicion of drunk 
driving.

Furthermore, a law enforcement officer can conduct a Terry search if the officer has reasonable suspicion that a 
weapon is present and accessible by the driver or passengers in the vehicle.  The Terry rule exists for officers’ safety; 
consequently, a Terry search is limited to areas that are immediately accessible to a vehicle’s occupants, such as under 
the seats and the glove compartment.

Illegal items or evidence of a crime found during a Terry search can be used to use against you. However, a Terry 
search does not permit the police to search in areas of a vehicle, such as the trunk, where the occupants do not have 
immediate access to a weapon.

If the police exceed their legal authority in the search, the evidence found in the scope of the illegal search can be 
suppressed.
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Q. If I refuse to take a breath or blood test to determine my blood-alcohol level, can my refusal to 
take the test be suppressed?

A. That depends on the circumstances. Generally, the following conditions have to be present before your refusal 
to take a blood-alcohol test can be admitted over your objections in court:

• The officer had reasonable suspicion for the stop;
• Probable cause existed for the arrest before you were transported to the blood-alcohol  testing site;
• You were properly informed of your right to refuse the test and the consequences if you refuse the test.

If all these conditions were met, your refusal to take a blood-alcohol test can generally be admitted in court.

Q. Can the results of a blood or breath test be suppressed?

A. In some cases, yes. Improper legal procedures and failure to follow clinical protocol can provide the basis for your 
attorney to file a motion to suppress blood-alcohol test results.

Proper Legal Procedure

As previously noted, the police must have reasonable suspicion for a stop, probable cause for an arrest, and provide 
proper instruction on your rights and consequences to refuse a blood-alcohol test.  If the police fail at anyone of these 
points, there is an excellent chance the results of the blood-alcohol test can be suppressed.

Police do not always follow the proper procedure. In Utah, a police officer improperly instructed a nurse to draw blood 
from a person and arrested the nurse when she refused.  (Newsweek article,  http://time.com/4924750/utah-nurse-
arrested-blood-draw-patient.) The nurse refused because the patient had not consented to the test, and the police 
officer had no warrant allowing the nurse to draw the blood. Of course, the police officer exceeded his legal authority.

Most violations are not as blatant as the Utah case. However, the police frequently fail to follow proper procedure in 
less obvious ways. In such an instance, the district attorney will not come forward and dismiss the case or the evidence 
that was obtained improperly. Your attorney will have to investigate the case, review records and interview witnesses 
to determine if the proper procedures were followed. If a problem is found, your attorney will file a motion to have 
the results of the blood-alcohol test suppressed. In some jurisdictions, the defense attorney can make a motion the 
day of your trial.

Proper Clinical Procedure

Blood-alcohol test results can also be suppressed when proper clinical protocol is not followed. For example, when a 
blood sample is drawn, the state must establish a chain of custody. Chain of custody rules require the state to know 
where and when the blood sample was drawn, where it was stored, who tested it and when it was tested, and a list 
of everyone who had access to the sample. If a chain of custody cannot be established, the reliability of the test is 
questionable. Therefore, it is possible to suppress the test result

Moreover, state laws generally require a blood-alcohol sample to be withdrawn within aspecified time frame. The 
reason is that your blood alcohol level may have spiked and exceeded the legal limit after you were arrested. As an 
article on Web MD notes, the alcohol concentration in your body reaches its highest level approximately one-hour 
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after the alcohol is consumed. So, timing is important. (See WebMD on alcohol consumption, http://www.webmd.
com/mental-health).

When a breathalyzer is used, proper protocol requires that the test is not taken until sufficient time has elapsed for 
residual alcohol in the mouth to evaporate. That is because breathalyzers are designed to measure the alcohol con-
centration from breath deep within the lungs.  As a training manual prepared by the State of Virginia indicates, the 
suspect must be observed for twenty minutes before the breath test is conducted. See page 21 on the following link, 
(www.dfs.virginia.gov/). Moreover, the manual indicates even burping can invalidate a test if the test is conducted within 
twenty minutes of when the suspect burped. The manual also requires that at least two breath samples be taken two 
minutes apart. A third sample can be taken if the first two are not with a .02 range of each other.

Although your state may use a different machine with a slightly different protocol, the lesson is the same. Precise 
procedures must be used in analyzing breath samples. Failure to follow the correct procedures can become the basis 
to suppress the test results.

Q. If the blood-alcohol test results are suppressed, will the other evidence against me also be 
suppressed?

A. The other evidence against you can only be suppressed if it was gathered improperly.  For example, if the 
police had reasonable suspicion for a stop and probable cause for an arrest, the evidence gathered at the roadside 
would probably be admissible. Conversely, if no reasonable suspicion for a stop existed, all evidence gathered after 
the stop can be suppressed.

Q. If the police stop me for suspicion of another crime, of which I am innocent, can the evidence 
the police find indicating that I am guilty of drunk driving be suppressed?

A. The answer depends on whether the police had reasonable suspicion to make the initial stop. For exam-
ple, if the police had a reasonable suspicion that your car was involved in a hit and run accident and executed a stop, 
evidence they found thereafter for other crimes would be admissible. However, if the description of the car that was 
involved in the hit and run was too vague and you were stopped, evidence of drunk driving could probably be sup-
pressed. Reasonable suspicion does not require the police to be correct about the suspicion of a crime when a stop 
is made, only that the suspicion of a crime is reasonable. What constitutes a reasonable stop depends on the totality 
of the circumstances.  However, a police officer cannot make a stop based on vague suspicion without facts to back 
up the suspicion or because the officer used racial profiling.
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VII. DRUNK DRIVING TRIALS
Q. Will my drunk driving trial be in front of a judge or a jury?

A. Depending on the punishment you face, you may or may not have a right to a jury trial.  According to the U.S. 
Supreme Court, a defendant has a federal constitutional right to a jury trial if he or she is facing a possible sentence of 
more than six months in jail.  This is the minimum federal standard that all states must meet, but a state could allow 
defendants facing less serious penalties to have jury trials.

Therefore, in some states defendants facing misdemeanor charges, particularly a first offense with no aggravating 
circumstances (i.e., BAC under .15, no accident or injury, no child in the car) may be limited to a trial before a judge.  
However, a person charged with felony drunk driving will probably be entitled to a jury trial. Even if you are entitled 
to a trial by jury, you can waive that right and instead be tried by a judge.   

Q. What is the difference between a trial before a judge and a trial before a jury?

A. In a trial before a judge (a bench trial), the judge decides the facts of your case based on the evidence, 
what law applies to your case, and whether the state has proved you are guilty beyond a reasonable doubt.  
If the judge finds you guilty, the judge then determines the appropriate penalty to impose on you.

In a trial before a jury, the jury hears the evidence but the judge decides what evidence is admissible.  The judge instructs 
the jury on the correct law.  The jury decides the facts and then applies the law to the facts, as instructed by the judge, 
to determine if you are guilty or innocent.  If the jury finds you guilty, the judge determines the appropriate penalty.

Q. If I have a choice, is it better to have a trial by judge or jury?

A. Whether a jury trial or a bench trial is better for you depends on several factors. An attorney can give you the 
best guidance on this issue. Your attorney should know the disposition and judicial temperament of the local judges 
who would preside over your case. In addition, your attorney should know community attitudes toward drunk driving 
and toward law enforcement.  Communities vary in how they perceive the world. For example, if the police have a 
bad reputation in your community, a jury trial may be a better option for you. Jurors may be skeptical of the arresting 
officer’s testimony. Conversely, if the police enjoy a good reputation, a bench trial may be a better choice. 

Q. What is the order of events in a jury trial?

A.  Here is the list of the key events in a jury trial in order of occurrence with an explanation of each.

A.  Jury Selection

The first order of business is to select a jury. In most jurisdictions, a perspective juror will be called to the jury box, 
and then questioned by the district attorney. The defense attorney next questions the juror. The prosecution and the 
defense are permitted to excuse a certain number of jurors without providing a reason. In addition, both sides can 
request the judge to remove a particular juror for cause. This means there is a reason the juror cannot be fair. For 
example, if a juror is friends with the charging officer or has been injured by a drunk driver, the defendant will want 
that juror excused for cause.
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B. Opening Statements

After the jury is selected, the district attorney, or prosecuting attorney, will give an opening statement. In the open-
ing statement, the district attorney will tell the jury what evidence the state will put on and what the district attorney 
expects that it will prove.

Next, the defense attorney will make an opening statement. The defense attorney will also give a preview of the evi-
dence that the defense will present and/or discuss the weaknesses in the prosecutor’s case.

Opening statements are not evidence, but a preview of the trial

C. Evidence by the Prosecution

Next, the prosecutor presents its case. The prosecutor will call and question its witnesses. After the district attorney ques-
tions a witness, then the defense attorney has an opportunity to cross-examine each witness called by the prosecutor.

D. Motion to Dismiss

The defense attorney will often make a motion to dismiss at the end of the state’s evidence. A motion to dismiss can be 
granted if the state fails to offer evidence for each element of a crime. For example, a drunk driving offense requires 
that the defendant be operating or have operated a vehicle in a specific time frame. If state can offer no evidence that 
the person charged with drunk driving was actually operating a vehicle, then the judge will grant the defense’s motion 
to dismiss the case at the close of the state’s case.

E. Evidence by the Defense

If it so chooses, the defense offers evidence. The burden of proof is on the state. Therefore, the defense has to prove 
nothing. Moreover, the state has to prove its case beyond a reasonable doubt. Consequently, at the close of the pros-
ecution’s case, the defense may decide not to put on any evidence.

If the defense offers evidence, the defense will call a witness to the stand and question the witness. Next, the district 
attorney will cross-examine the defense’s witnesses.

F. Closing Statements

At the close of the evidence, the district attorney and the defense attorney make closing statements. A closing state-
ment is a recap of the evidence with each side citing evidence that is favorable to their position and explaining why 
the jury should convict (in the case of the prosecutor) or not convict (in the case of the defense).

G. Charging the Jury

The judge instructs the jury as to what law applies and how the jury is to proceed.

F. Verdict

After deliberating, the jury announces the verdict. The verdict will be guilty or not-guilty. Sometimes a jury is unable to 
reach a decision, and that is referred to as a hung jury. In the event of a hung jury, the defendant is subject to a retrial.
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G. Sentencing

If a guilty verdict is returned, the judge will impose a sentence. This can occur on the same day as the jury returns its 
verdict, or the judge may want additional information before a sentence is imposed. Often, the probation department 
prepares a sentencing report and recommendation.

The foregoing explanation is a broad outline of what to expect. However, each trial may have its own variations and 
each jurisdiction has different rules.

Q. Do I have to testify at my trial?

A. No. You have a Constitutional right not to testify at your trial. The Fifth Amendment to the Constitution guarantees 
that no person “---shall be compelled in any criminal case to be a witness against himself---“. In addition, your refusal 
to testify cannot be held against you.

Q. Should I testify at my trial?

A. Typically no, but this is a question that you should decide in consultation with your attorney. Many prob-
lems can arise when a defendant testifies. True, you can tell your side of the story. However, the district attorney, or 
prosecuting attorney, can cross-examine you. Frankly, that typically is not a good thing for the defendant. The district 
attorney cross-examines people for a living; most people only testify once or twice in court, if that. Therefore, you have 
an amateur competing with a pro.

In certain cases though, you may offer testimony at a hearing on a motion to suppress evidence. This is not the same 
as a trial on guilt or innocence. In a drunk driving trial, your attorney may make a motion to suppress evidence because 
the police had no basis to stop your car. Your attorney may ask you to offer testimony on this limited point, and the 
testimony you provide on the stop cannot be used as evidence against you in the guilty or not-guilty phase of the trial.

Q. Should I have an attorney?

A. Yes! Regardless of what you think that you know about the law, you need an attorney. An attorney provides 
more than technical knowledge about the law. An attorney can also provide objective advice concerning your case.

Q. Who will likely testify at my trial?

A. The primary witness will be the police officer who charged you with drunk driving. The officer will testify as 
to why you were stopped, what the officer saw during the stop, and your performance on any roadside tests that you 
agreed to take. In addition, if you submitted to a blood-alcohol test, the results of that test will be a part of the evidence. 
The prosecution will present one or more witnesses to testify to the procedures that were followed in administering the 
test. For example, if you took a breath test, the state may present the person who operated the breath test machine 
and the person responsible for its maintenance. If you took a blood test, the person who drew you blood and a super-
visor at the lab where it was tested may testify.

However, your attorney will probably seek ways to keep that evidence out. Your attorney may use additional witnesses 
to accomplish this goal. However, cross-examinations of the prosecution’s witnesses frequently reveal weaknesses in 
the state’s case. Therefore, the defense attorney may decide it is not necessary to call any witnesses.
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Your attorney will probably advise you not to testify because that will subject you to cross-examination and could hurt 
your case. Frequently, defendants think they can explain everything if they get on the stand. Unfortunately, that is not 
what happens; typically, the defendant just makes matters worse for himself or herself.

Q. What should I do the day of my trial?

A. Be on time; dress appropriately. This is not the time to make a fashion statement. Wear business attire or busi-
ness casual. Sit quietly in the chair by your attorney. Do not engage in any behavior such as making loud comments 
during the trial or exaggerated head or arm gestures. Listen to your attorney.

Q. Why does the district attorney put evidence on before the defense offers its evidence?

A. You are presumed innocent. Consequently, the state must present evidence you are guilty before you have to 
respond. 

Q. What does rebuttal evidence mean?

A. Rebuttal evidence is offered to refute evidence previously offered by the opposing side. Typically, rebuttal 
evidence is offered by the state to refute evidence introduced by the defense. In most jurisdictions, the defense can 
offer rebuttal evidence to the state’s rebuttal evidence. In theory, this process can continue for eternity.

Q. What is the judge’s role if the trial is before a jury?

A. The judge maintains order and sees that the proper procedures are followed. Often the district attorney and 
the defense attorney will disagree on whether a particular piece of evidence is admissible. For example, if the police did 
not have reasonable suspicion to make a stop, all evidence obtained after the stop is inadmissible. The judge makes 
a determination on what is admissible evidence.

Although both the defense and prosecution will submit proposed jury instructions, the judge decides what instructions 
to give the jury.   

Typically, the judge also imposes the sentence in drunk driving cases if the defendant is convicted.

Q. Can the district attorney put evidence on about my past drunk driving convictions?

A. In some instances, yes. If you are charged as a habitual offender the D.A. must put on evidence of your past con-
victions. However, if you are not charged as a habitual offender, evidence of past convictions should not be admissible. 
However, if you place yourself in jeopardy by taking the witness stand, the district attorney may find a way to get in 
evidence about past convictions. That is just another reason to stay off the witness stand.

Q. If I am convicted, can I appeal the verdict?

A. Yes. However, you should have a frank discussion with your attorney about the chances of success on an appeal. 
That being said, two types of appeals exist. If you are charged with  misdemeanor drunk driving, you will probably 
receive a bench trial. In most jurisdictions, you can request a trial de novo. A trial de novo means you get a new trial. 
Frequently, this is where you can get a trial before a jury if that is what you and your attorney think is best for your 
case. All issues are retried in a trial de novo. 
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The next level of appeal is concerned with issues of law and proper procedure. Higher level courts of appeal do not 
look at the facts or truth of the evidence that was determined by the lower level trial court. For example, if the trial 
court determined that a car was weaving in the road and the wind was blowing at a high rate, the higher level appeals 
court will assume the car was weaving in the road and the wind was blowing a high rate. 

The appeals court would then determine if a car weaving in the road when the wind was blowing is sufficient reason to stop 
the car. The appeals court will rely on the finding of facts by the trial court that the car was weaving and the wind was blowing. 

VIII.  IMPLIED CONSENT LAWS AND ADMINISTRATIVE DRIVER’S 
LICENSE REVOCATIONS

Q. What are implied consent laws?

A. Implied consent laws vary somewhat, but are on the books in every state. Implied consent means that by 
driving on a state’s roads, you have given “implied” consent to submitting to a chemical analysis of your breath, blood 
and/or urine for the purpose of determining if you are under the influence of alcohol or other intoxicants. Under 
implied consent laws, your driver’s license is automatically suspended if you fail to submit to the chemical test for the 
presence of intoxicants when requested to do so by a law enforcement officer.

Q. What are “implied consent” warnings?

A. Implied consent warnings are given by a police officer before a person is asked to submit to a chemical 
analysis of his or her blood-alcohol level. States have different penalties for refusing to take a blood-alcohol test, 
but typically the police officer will tell you the penalty and then ask if you understand your rights and the consequences 
if you refuse to take the test. The following is a link to a National Highway and Traffic Safety Administration site with 
the implied consent warnings for the State of Florida. The penalty and exact language will vary from state to state, but 
the following is an example of what an implied consent warning looks and sounds like. https://one.nhtsa.gov/people/
injury/research/BreathTestRefusal/pages/AppE.htm 

Q. What happens if the officer does not give me an implied consent warning?

A. Usually, if the officer does not provide the implied consent warnings, the results of the test can be sup-
pressed and not used as evidence against you in court. However, exceptions exist. For example, if a person is 
unconscious and a police officer obtains a warrant to draw blood, the courts will probably uphold the results of the 
blood test as evidence in a court proceeding. 

Q. What is an administrative driver’s licenses revocation?

A. States have a two track system for license’s revocation. Most people are familiar with the judicial process in 
which you go to court. The court then determines your innocence or guilt and if you are found guilty, what penalty is 
imposed.  Driver’s license revocation is often part of the penalty.



31

20 EFFECTIVE DEFENSES FOR DRUNK DRIVING CASES www.jasonenglishlaw.com

However, your driver’s license can also be suspended by an administrative board or administrative hearing officer 
before your appearance in court. Depending on the jurisdiction, you may have no more than ten days to request an 
administrative hearing before the board suspends your license. Notice of your right to a hearing is usually provided 
by the police at the time you are charged with a drinking and driving offense. States are strict on adherence to the 
deadline. Consequently, if you apply for a hearing on day eleven after you received notice and the state where your 
arrest occurred has a ten-day deadline, your request for a hearing will probably be denied. 

An administrative board or hearing officer can suspend your license for driving while intoxicated and for refusal to 
take a blood-alcohol test such as the breathalyzer. 

The rules and procedures for a hearing vary from state to state. Contact an attorney immediately to assist you in making 
a decision about the best course of action to take for an administrative hearing. Depending on the jurisdiction where 
the charge is made and your driving record, even if your license is suspended, you may be able to obtain limited driving 
privileges for such things as going to work, running household errands, doctor visits, going to school etc. However, 
limited driving privileges may not be possible if the arresting officer alleges you did not consent to a breath and/ or a 
blood test for the presence of an impairing substance.

Consult an attorney as soon as possible.

Q. What is an administrative driver’s license revocation hearing?

A. A formal administrative hearing allows you to present evidence that you are not guilty of the implied 
consent offense or driving while impaired.  However, the board or hearing officer may only allow certain issues to 
be addressed at the hearing. For example, the board or hearing officer may only review questions as to whether the 
police officer had a valid reason to stop you or arrest you. 

At an administrative hearing, it is possible no witnesses will present evidence against you other than by an affidavit. 
For example, the arresting officer may be permitted to submit a sworn statement concerning the details of your arrest 
instead of appearing in person at an administrative hearing. Evidence from the breathalyzer can also be submitted via 
an affidavit. The administrative board or hearing officer will review the evidence to determine if the preponderance 
of the evidence indicates you are guilty.  

However, witnesses can typically be subpoenaed and questioned at an administrative hearing. It depends on what 
allegations you contend are incorrect. An attorney can assist you in preparing for an administrative hearing based on 
the rules and regulations in a particular state.

Q. How is an administrative driver’s license revocation hearing different from a drunk driving trial?

The level of proof that is required is an important distinction between administrative hearings and criminal hearings. 
Typically, administrative hearings use the preponderance of the evidence standard; criminal courts require proof 
beyond a reasonable doubt. The preponderance of the evidence means a lower level of proof is required than with 
beyond a reasonable doubt standard. Consequently, it is easier for the state to suspend your driver’s license in an 
administrative proceeding than in a criminal trial.
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Generally speaking, administrative courts have laxer standards than is found in criminal courts. For example, many 
jurisdictions permit an administrative hearing board to take evidence by communication devices other than in-person 
testimony. Witnesses may testify by using Skype, telephones, and other electron devices. Moreover, affidavits are 
normally not allowed in criminal courts but, are common practice in administrative hearings. 

Q. Am I required to have an administrative driver’s license hearing?

A.  No, you are not required to have an administrative hearing. In most states, if you do not request a hearing 
the paperwork from your case will be quickly reviewed and your license will be suspended.

Q. Will my license be suspended if I don’t request a hearing?

A. Yes, however, there is a remote possibility that a problem exists in the paperwork or the evidence is insuf-
ficient, and a reviewing official will refuse to suspend your driver’s license. It could happen, but don’t bet on it. 

Q. How can an administrative driver’s license hearing help my lawyer prepare my drunk driving case?

A. The administrative hearing can be a dress rehearsal for an attorney before your criminal trial. For example, 
an administrative hearing can give your attorney the opportunity to question witnesses before the criminal trial. This 
helps the attorney to spot weaknesses in the prosecution’s case. Moreover, your attorney can get an in-depth review 
of the state’s case against you at an administrative hearing. All of which strengthens your hand at trial.

Q. Do I need to attend the administrative driver’s license revocation hearing?

A. If you hire an attorney you may not need to attend the hearing. The necessity of your attendance will depend 
on whether your testimony is needed and the rules of the particular jurisdiction. Frequently an attorney can pursue 
your case at an administrative hearing without your attendance. In some instances, affidavits can be submitted and 
no one is required to attend.

Each case is different and you will need to consult an attorney before a decision is made on whether you need to be 
in attendance at an administrative hearing.

Q. What will happen at the administrative driver’s license revocation hearing?

A. Your attorney can challenge the state’s evidence at a hearing. Typically, the defense can subpoena and ques-
tion witnesses. As previously noted, witnesses in some jurisdictions may not be in attendance at the hearing but are 
questioned via electronic tools. Typically, you are permitted to offer testimony and to question witnesses. Although 
administrative hearings do have to follow proper procedure, the rules are more lax than in a criminal court. 

Q. If my license is not suspended at the hearing, does that decision have any effect on my drunk 
driving charge in court?

A. Technically, no. Typically the criminal court case can proceed. The administrative hearing is a civil case and the 
criminal case is just that, a criminal case. Findings by the administrative board or hearing officer are not binding on 
a criminal court. However, if the administrative board or hearing officer cannot find sufficient evidence to suspend 
your license, there is a good chance your case will be dismissed or a finding of not guilty will occur in criminal court. 
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As previously noted, the officials at an administrative hearing only have to find by a preponderance of the evidence 
that you committed the violation and your license will be suspended. The prosecution has a higher standard to meet 
in a criminal court; the standard is beyond a reasonable doubt. Consequently, if the lower standard of proof that is 
required at the civil hearing is not present, then the state may not be able to meet the higher standard of proof that 
is required at a criminal hearing.

Q. If my license suspension is upheld after the hearing and I am acquitted of drunk driving or the 
state declines to prosecute me, will I get my license back?

A. That will depend on the particulars of your case and the jurisdiction. If you refused to submit to a chemical 
analysis test when requested to do so by a law enforcement officer,  your driver’s license suspension will remain in 
place after a not guilty verdict on underlying driving and drinking charge.

The question of whether you will get your license back if the state declines to prosecute you can depend on why the 
state declined to prosecute. Moreover, if you entered a plea bargain to a lesser offense than driving while intoxicated 
or driving while impaired, an administrative suspension of your license may stay in place.

The civil revocation and the criminal revocation are two different tracks. Therefore, after you are acquitted in criminal 
court, restoration may not be automatic by the civil department that also suspended your driver’s license. Consult an 
attorney on the details of your case and how its disposition will affect the civil revocation of your license. Moreover, 
an attorney can assist you with any appeal or procedures required by the administrative agency that suspended your 
driver’s license to have it restored if you are eligible.
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IX. SPECIAL RULES FOR DRIVERS WITH COMMERCIAL 
LICENSES
Q. What constitutes drunk driving for commercial drivers?

A. The national standard is a blood alcohol content (BAC) of .04 when driving a commercial vehicle.

However, a BAC below .04 is not an automatic pass. The presence of other intoxicants such as amphetamines, mari-
juana, opioids or other intoxicants can lead to a drunk driving conviction. 

In addition, all states have a two prong definition of what constitutes driving while impaired. First is the definition with 
which most people are familiar, which is the per se definition.  You are guilty of a per se offense if you have a BAC of 
.04 or higher while driving a commercial vehicle.

The second test for a drunk driving is performance based. That means regardless of your BAC, you can be charged and 
convicted of drunk driving with a BAC below the legal limit. We have all heard the expression that so and so cannot 
hold their liquor. However, a person’s tolerance to alcohol does vary depending on the amount of food consumed, the 
amount of sleep obtained, and other issues. For example, assume you did not get sufficient sleep and have a beer; 
that one beer can make you drowsy and lead to impaired driving. 

Q. If I am under twenty-one years of age, what is the legal limit for my BAC while driving a com-
mercial vehicle? 

A. The legal limit for drivers under twenty-one years of age varies from 0 to .02. Regardless of the federal regula-
tions stating a BAC of .04 is the limit, states can set lower limits. The lower limit for driver’s under the age of twenty-one 
applies in private and commercial vehicles. 

Q. Can one drink cause problems for me?

A. Yes. No alcohol can be consumed within four hours of driving. Moreover, the federal regulations require a driver 
to be put out of service for twenty-four hours if the driver has a detectable amount of alcohol in her or his system.

Q. If I do not consume any alcohol within four hours of reporting for duty as a driver, am I in the clear?

A. That depends on how much alcohol you consumed prior to the four hours and how quickly your body 
metabolized the alcohol.  According to the British website, Respect Yourself, it takes approximately one hour to 
eliminate one drink.  http://respectyourself.org.uk/how-long-does-alcohol-stay-in-my-system/.  Consequently, if you 
are intoxicated four hours before going on duty, the alcohol may still be in your system, even if you are not legally 
impaired. Remember, a driver cannot have any measurable amount of alcohol in his or her system. 
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Q. Can a commercial driver seek treatment and education concerning his or her abuse of alcohol 
without being fired or facing other consequences associated with drug and alcohol abuse? (This 
applies to commercial drivers covered by the Motor Carriers Safety Administration.)

A. Yes, but restrictions do exist. First, the admission cannot be made to avoid alcohol or drug testing.  Also, the driver 
must self-report before appearing to perform a safety sensitive function, such as driving. Moreover, the employer 
must have a written policy in place concerning self-reporting drivers. See the following link. https://www.fmcsa.dot.
gov/regulations/title49/section/382.121. 

Q. What will a state law enforcement officer do if I receive a citation for a measurable amount of 
alcohol in my system, but not enough to be charged with drunk driving?

A. You will probably be required to park your vehicle and be out of service for at least twenty-four hours.  
Typically, you will not be subject to criminal sanctions by the state. However, you have to report the citation to your 
employer. Obviously, this places your job in jeopardy.  Moreover, other sanctions can be applied according to the 
Motor Carriers Safety Administration Regulations.  

Q. Under what circumstances can a state law enforcement officer compel me to submit to a breath-
alyzer or other tests for intoxicants in my system?

A. If the stop is a routine traffic stop, a state police officer must have probable cause to believe you are in 
violation of the law before you can be compelled to take a drug or alcohol test.  However, due to the lower level 
of alcohol that is permissible in a commercial driver’s system, fewer signs of impairment need to be found then if the 
driver was in a private vehicle as opposed to a commercial vehicle. 

Depending on the jurisdiction, an officer would not have probable cause to compel a driver of a non-commercial vehicle 
where only a faint odor of alcohol was detected, but no other impairment was noted. However, such a circumstance 
could be a sufficient reason for a law enforcement officer to require a blood-alcohol test from a commercial driver.

Q. What are the consequences if I am convicted of drunk driving in a private vehicle?

A. Federal regulations do not address the issue of a commercial driver convicted of drunk driving in a private 
vehicle. However, states can have stricter standards than those imposed by federal regulations. Typically, for a first 
offense, states will prohibit a person convicted of drunk driving in a private vehicle from driving a commercial vehicle 
for a year. 

Q. Can my commercial license be suspended if I am charged with drunk driving in a private vehicle 
but not convicted?

A. Yes, but the outcome depends on the jurisdiction where your commercial license was granted and the 
outcome of the administrative hearing. Some jurisdictions will suspend your license based on a civil hearing, and 
that suspension will stay in place regardless of the outcome of your criminal trial.

Typically, states have a two-track system regarding license suspension relating to drunk driving. Obviously, your license 
can be suspended by the criminal court when your drunk driving case is heard. However, at the time you are charged 
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with drunk driving, a civil hearing, or review, of your license also is held. Unless you file for a hearing the revocation 
is automatic in most states. 

A lower level of proof is typically required at an administrative hearing than at a criminal trial. A criminal court has 
to find evidence beyond a reasonable doubt, a civil or administrative court typically only has to make a finding by a 
preponderance of the evidence you were intoxicated. Preponderance means more likely than not.  Depending on the 
jurisdiction, your commercial license can be suspended even if you are found not guilty by a criminal court.

Q. What are the consequences if I am convicted of drunk driving in a state other than the one that 
granted my commercial license?

A. There are two issues to consider in this case. One, were you driving a commercial vehicle when you received 
the ticket or a private vehicle. If you were driving a commercial vehicle, it is irrelevant what your home state does. In 
this instance, the federal regulations prohibiting a commercial driver from having a BAC of .04 would be operative. 
Moreover, most states recognize alcohol violations that occur in other states.

If you are driving a private vehicle, again most states recognize the violations that occur in other states. Consequently, 
your home state could suspend your commercial license based on the conviction in another state. Again, this depends 
on your specific home state, but the general rule is your commercial license will be suspended.

Q. If I own a small trucking firm, do I have any liability if my drivers drink and drive?

A. You can face liability on two different fronts. First, if you knowingly permit a driver to take the wheel when you 
knew the driver had alcohol in his or her system you are in violation of Motor Carrier Safety Regulations.

Furthermore, if your employee is involved in an accident you may face a lawsuit from an injured party.


