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There’s a very good chance that you have been 
touched by divorce in some way, most of us 
have. We hear stories from our friends, fam-
ily members, co-workers, hair stylists, and the 
barista at the local coffee shop.  Perhaps you 
are the product of divorced parents.  When you 
reflect on the experiences of people you know 
who have been through a litigated divorce pro-
cess, does it bring about any positive feelings?  
I doubt that it does.  For most of us, the very 
thought of divorce can give rise to strong nega-
tive thoughts and emotions. A litigated divorce 
is an adversarial process which involves filing 
papers with the Family Court and asking a judge 
to make decisions regarding intimate and im-
portant aspects of your life, including: the divi-
sion of property; custody of children;  spousal 
support; child support; and other issues.  Dur-
ing this process, the parties will attend numer-
ous court hearings and argue for their position 
themselves, or through their attorneys.  People 
who have experienced a litigated divorce typi-
cally use words such as “devastating,” “exhaust-
ing,” “toxic,” or “overwhelming” to describe 
their own experiences or the experience of their 
friends or family.  

As a family law attorney, I know first-hand how 
financially and emotionally draining the litigated 
divorce process can be.  It can be even more emotionally 
and financially devastating if the custody of children is 
involved.  The harsh reality in litigated cases involving 
children is that the parties will be forced to communicate 
with each after the judge has made a decision in their 
case and the animosity that arose during the heated 
custody dispute will remain long after the parties walk 
out the courtroom doors.  That animosity can, and often 
does, negatively impact the parents’ ability to effectively 
communicate with each other and co-parent their 
children.

What if I told you that there are alternatives to the 
traditional litigated divorce that can leave you feeling 
more positive and content with both the divorce 
process itself and your soon to be ex-spouse?  A process 
where the two of you work together towards a common 
goal as opposed to working against each other in a 
contentious “win/lose” situation? A process that will 
help minimize both the financial and emotional cost of 
the divorce and improve communication between the 
parties? Mediation offers an alternative to the litigated 
divorce to achieve all of the above.
 
WHAT IS MEDIATION?
A mediator is a specially trained neutral 3rd party, most 
often an attorney or mental health professional, whose 
role is to aid and support the negotiations between the 
parties so they can reach their own agreements.  The 

negotiations occur in a series of meetings with both 
parties and the mediator.  The mediator may provide 
information about the relevant law, can assist the par-
ties in brainstorming and developing creative settle-
ment options, and will guide the parties through the 
process of negotiation so they can resolve the problems 
themselves.  The issues typically involved in family law 
matters are custody and parenting plans, division of 
property, child support and spousal support.  

Mediation occurs in a relaxed, confidential, and com-
fortable environment, not in a courtroom. The mediator 
does not and cannot act as the advocate or attorney for 
either party and likewise cannot order either of them 
to take any action.  Mediation is a completely voluntary 
process in which all decisions are made only by the mu-
tual agreement of the parties.  Once the negotiations 
are complete, the mediator will prepare the written 
settlement agreement memorializing all the terms and 
conditions agreed upon by the parties.  Each party is 
encouraged to have a consulting attorney review  the 
final agreement. 

WHAT ARE THE BENEFITS OF MEDIATION?
*Confidentiality 
The documents filed in a litigated family law matter are, 
with limited exceptions, public record and subject to 
review by members of the public. Likewise, courtroom 
hearings are also largely public forums.  The documents 
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often contain very private information regarding the parties and the issues 
they are facing.  In stark contrast, mediation is a completely confidential 
process and the information may not be used in subsequent litigation. The 
confidential nature encourages open discussion.
 
*Improved Communication  
The mediator can help the parties recognize unproductive patterns of 
conflict and the manner in which they communicate that keeps them 
divided. This can be enormously helpful to improving methods of 
communication to assist them in resolving future conflicts.  
 
*Control over Process  
A litigated court case is at the mercy of the impacted court calendar.  
Sacramento County has suffered budgetary constraints over the last few 
years which results in long delays in getting your “day in court.”  Further, 
the parties in litigation are subject to the decisions made by a judge.  
Mediation puts the control over the decision-making process into the 
hands of the parties who are most familiar with their unique facts and 
circumstances.  This can be very empowering.
 
*Reduced overall cost of divorce
Litigation can result in enormous legal fees to both parties, with each par-
ty paying their own attorney, on average, $200 - $400 per hour, the costs 
can quickly spiral out of control.  The more heated the disagreements, 
the higher the legal fees.  In mediation, one professional works with both 
parties which alone can cut the cost in half.  Further, by working together 
instead of against each other, agreements can be reached more quickly 
which reduces the fees involved.  The emotional cost savings of working 
through issues in mediation are priceless.

It is important to note that participation in mediation requires the mutual 
consent of both parties.  If both parties do not agree to mediate, then 
litigation is the default process.  

Although mediation can greatly reduce the conflict, separation and 
divorce is a highly emotional and stressful life transition, even if  you are 
the one who initiated the end to the relationship.  I cannot over emphasize 
the importance of each party seeking the assistance of a counselor or 
therapist to provide support throughout the process.  Check with your 
health insurance provider for a list of counselors covered under your plan.  
In addition, you can find a list of counselors familiar with the family law 
process at the Sacramento County Family Law website at: 
https://www.saccourt.ca.gov/family/resource-referral.aspx.

Please refer to my website at www.shearerlawandmediation.com for 
further information about the Mediation Process and for links to other 
helpful resources.
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