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 INCREASING POWER THROUGH KNOWLEDGE 

 Seeking out a lawyer really is not about the lawyer.  At least it shouldn’t be.  We find that 

some lawyers are too concerned with their own credentials and awards, when they should be 

more focused on their clients’ questions and concerns.  Yes, we have years of “combined” 

experience, lots of “favorable” results, accolades and offer “free consultations” just like the other 

firms, but we do not think that talking about any of that really helps you when you are looking 

for answers.   

 The reality is that we may not be able to help.  We are an intentionally small firm, and we 

intentionally handle a small number of plaintiff’s severe personal injury and employment 

discrimination cases at any given time. We do this because clients deserve to have the full 

attention of their attorneys, and we are quite simply less effective if we are trying to wear too 

many hats. 

 We believe in providing our clients and potential clients with information, thereby 

increasing their power through knowledge.  In the end, information is really why you are looking 

for an attorney in the first place.  If you are reading this, it is likely that you have been terminated 

from or subjected to discrimination by an employer.  So please read on, and we hope that you 

will find some of the answers to your questions. 

     

       Scott M. Peterson 

       Saratoga Springs, NY 
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FOREWARD 

 I cannot tell you the number of times a prospective client has called or walked into my 

office furious with the way that they were treated by an employer.  The conversation usually 

involves the potential client having been terminated, often for reasons that they do not 

understand or are simply untrue.  Their questions, and more importantly the answers to them, are 

the reason for this report.   

 If you are reading this report it is likely that you have some of those same questions and 

have not been able to find the answers.  The hope here is that you will be able to take some 

information learned in this report and decide what to do next.  While in some cases that may be 

hiring an attorney, it may also be reaching out on your own to the New York State Division of 

Human Rights (“DHR”), the U.S. Equal Employment Opportunity Commission (“EEOC”), or 

both.  In some cases, it may be nothing at all.   

Whatever you ultimately decide, you should make your decision after having gained 

some level of understanding from someone who receives (and answers) questions like yours far 

too frequently.   

In the event that you decide to hire an attorney, you should also keep a few things in 

mind before making your decision. 
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HOW DO I FIND A GOOD ATTORNEY? 

 

- If you decide to hire a lawyer, do your homework.  While there are still some 

“general practitioners” left out there, the law has increasingly become more 

specialized.   

 

- Ask the lawyer questions:  

 

o Have they handled these or similar type cases before?   

 

o Do they have associates or paralegals who will work on the case?  If 

so, how much work will they do?   

 

o Will the lawyer that you hire be the lawyer to take depositions, appear 

in court, and conduct the trial? 

 

o What do their peers think of them?   

 

o Do they have any ratings?  Are they listed in Super lawyers? 

 

o Do they represent both plaintiffs and defendants, employers and 

employees?  Do they see this as an issue?  Are they really sympathetic 

to your situation, or is this just a way for them to make some money? 

 

If you read this special report and decide that you need a lawyer, do yourself a favor and 

ask the questions above.  Too often lawyers try to be too many things to too many people, and 

while some are very good at wearing multiple hats, others are not.  Our personal firm philosophy 

on this point is simple – we wear one hat, the plaintiff’s.  We fight for plaintiffs because we 

believe that victims are often further victimized by large companies and facilities, whose primary 

purpose is too often their own bottom line.  We do not represent large companies. 
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DISCLAIMER 

Please remember: this report is not intended to serve as legal advice, nor are we, by 

sending you this report, your attorneys.  Retaining our firm is accomplished after a formal 

meeting, during which a formal written agreement is executed by the client and the firm.  Please 

also remember, every case is different and dependent on its own unique set of facts, and our prior 

results do not and cannot predict any future outcomes.  
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EMPLOYMENT DISCRIMINATION – AN OVERVIEW 

You are a smart, hard-working, successful employee.  You have put in your time with a 

large corporation for a number of years, having worked your way up from a low level position to 

a position of relative authority.  Then, often overnight, things start to change.  The trigger may be 

a new boss, a recent life event (for example: pregnancy, birth of a child, a serious medical 

condition of a loved one), or something else.  At first the changes may seem subtle; you notice 

that you seem to not be invited to office outings as much, or that your boss seems to be a bit 

“touchy”.  You initially write it off as a short term issue, but then it becomes more obvious.  You 

receive an oral warning for something that you have always done and has been done by everyone 

else (for example: taking an extra five minutes at lunch).  When you disagree with the warning, 

you receive a written warning for “insubordination.”  Things finally break when, just a week 

later, you are brought into the manager’s office and told that “things just aren’t working out,” 

and that the “company has chosen to go in a different direction.”   Within a very short period of 

time, you went from a feeling of security to a feeling of complete vulnerability and now you 

have lots of questions. 

 Fortunately we have represented many people in your situation, and we receive questions 

like yours on a daily basis.  Most importantly we are in the business of protecting victims’ rights 

and, in the context of that business, we have fought with large employers and their large law firm 

lawyers enough that we know most of the common defense tactics that employers will use to try 

and defeat your claim.    

 There are many laws which protect employees in the workplace, including the New York 

State “Human Rights Law,” Title VII of the Civil Rights Act of 1964, The Family and Medical 

Leave Act (“FMLA”), the Americans with Disabilities Act (“ADA”); the Age Discrimination in 
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Employment Act (“ADEA”) and the Pregnancy Discrimination Act, among others.  These laws 

were designed to protect employees from being subjected to discrimination and retaliation for, 

among other things, their race, gender, age, disability, family medical leave, pregnancy, religion, 

or from having made complaints about any of those areas.   

 It is important to remember, however, that New York is an “at-will” employment state, 

meaning that employees can, generally, be terminated for any reason or no reason at all, as long 

as they are not terminated for discriminatory reasons.   

 

AN OVERVIEW OF THE EMPLOYMENT DISCRIMINATION OR FMLA LAWSUIT 

The employment discrimination/FMLA case is a lawsuit that is filed on behalf of a victim 

who has been terminated or otherwise subjected to discrimination at the hands of an employer.  

The life of these cases is different depending on the particular claim.  If you feel that you have 

been discriminated against, it is important to contact a lawyer as soon as possible as there are 

short timelines with respect to preserving your rights.  This is especially true if you are employed 

by a municipality or a school district.  

In most cases claiming discrimination based upon race, gender (or pregnancy) or religion, 

for example, the law (Title VII of the Civil Rights Act and the Pregnancy Discrimination Act) 

requires that an “administrative” claim be filed first, typically with the EEOC but sometimes 

with the DHR.  The filing at the EEOC is fairly straightforward, and lays out the facts that the 

employee believes led to her termination and constitute discrimination.   The EEOC will then 

open an investigation.   Unfortunately, due in large part to their caseload, it is often the case that 

the EEOC does not complete much by way of investigation during the initial six months after 

filing the complaint.  Fortunately for the Plaintiff, there is a provision that allows for you to 
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request a “right to sue” letter, allowing you to proceed with filing your claims in Federal Court.  

Once that “letter” is issued, there is a relatively short window of time within which to file the 

claim in Federal Court. 

Claims for discrimination based upon leave to care for oneself or a loved one – including 

a newborn – are also protected by the Family and Medical Leave Act (“FMLA”).  The FMLA 

also protects employees from “interference” with their rights – meaning, usually, that an 

employer has wrongly denied you the opportunity to take time off when you or a loved one is ill, 

or if you have recently given birth to or adopted a child.  The FMLA does not require that a 

Plaintiff file an administrative claim prior to bringing a lawsuit in state or Federal court, but also 

requires compliance with strict timelines for bringing the lawsuit.   
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Q: BUT DO I NEED AN ATTORNEY? 

If you are planning on filing a lawsuit in New York, and in Federal Court in particular, 

we strongly recommend that you engage the services of a qualified and experienced attorney.  

The civil litigation system in New York state and federal court can be a minefield of procedural 

pitfalls, and it can be quite difficult for a layperson to navigate his or her way through the 

process.  In addition, an attorney will be able to tell you when you need to file your 

administrative claims (required in most matters) and/or a “notice of claim” (if you work for a 

municipality or a school district).   

This does not mean that everyone who is terminated needs to hire a lawyer, and in fact 

that is certainly not the case.  Those individuals with very poor employment histories, or who 

were fired for a truly legitimate reason, may simply have no recourse.  If, however, the case 

involves significant lost wages, outrageous conduct, or claims against large companies (which is 

often the case), we strongly recommend that you contact a qualified and experienced attorney 

prior to signing any papers or entering into any formal settlement. 
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THE EMPLOYER’S ALTERNATE IDENTITY – THE INSURANCE COMPANY 

 

Employment discrimination cases (including FMLA cases) are rarely brought against an 

insurance company directly (unless the insurance company was the employer).  Instead, it is 

brought against the employer, whether a large or small company or corporation.  In many cases 

nowadays, however, the company maintains what is known as employer liability insurance.  This 

is not necessarily a bad thing.  Because the United States justice system has determined that 

monetary recovery is the primary method by which people can civilly resolve disputes, it is 

important to know that the wrongdoer has something (i.e., an insurance policy) that can pay to 

make you “whole” again.  While large corporations have the resources to pay significant 

discrimination claims, smaller companies often do not.  Insurance coverage may be the only 

“deep pocket.”   

Often the first step in the legal process is an undertaking by the attorney to determine 

whether sufficient insurance coverage exists to satisfy any potential judgments.  In our practice, 

for example, it is somewhat rare that we accept a case against a small employer where sufficient 

insurance does not exist to satisfy a potential judgment.  From a realistic perspective, it simply 

does not make sense – to us or the client – to spend a year or more litigating a case and incurring 

costs associated with that case, if there is no one who can potentially pay at the end. 
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Q: HOW LONG DOES THE LAWSUIT LAST? 

 

Employment discrimination claims in New York and Federal Court typically last 

anywhere from eighteen months to two years, inclusive of the six months in the administrative 

context in non-FMLA cases.  The law in these cases is complex, the attorneys on the other side 

are smart (and work for large well-backed firms), and the paperwork is intensive.  It is for this 

reason that our firm is very selective about the cases we accept so that we can devote our full 

time and resources to each case.  

Once the appropriate parties have been identified, investigation completed and lawsuit 

commenced, several stages occur before the actual trial.  These include exchanging paper 

discovery (exchange of paperwork and investigation materials) between the employer and 

employee, and depositions (questions under oath of the parties and witnesses).  Some cases get 

settled after this point, and some go to trial.  

It is important that, if you speak with an attorney, you discuss the likely timing and flow 

of the case in advance, as well as set very clear expectations regarding settlement, trial and costs 

and fees.  Attorney-client relationships are built upon trust, so it is absolutely crucial that both 

attorney and client be open and honest with each other from the outset of the relationship. 

In the end, the decision to hire an attorney is not one that should be taken lightly.  

Nowadays people research things like computers, cars, televisions and books ad nauseam before 

the buy them, so why not their attorneys as well?   Ask around, do some reading, see what type 

of reputation the attorney or firm has.  We can assure you – because we have been on the other 

side – that if the attorney or firm has a poor reputation, or is considered a “mill” that just settles 

claims and never actually litigates, defense lawyers and insurance companies will know this and 
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will take advantage of it, especially in employment discrimination cases which are complex and 

time consuming.  If, on the other hand, the attorney or firm are respected, and known to 

aggressively fight on every case, defense firms and insurance companies will take note of this as 

well, and, we believe, it will serve you well to have this type of attorney or firm on your side. 
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THE COMMON DEFENSE TACTICS 

 Corporations and defense lawyers often use the same tried and true tactics in defending a 

claim of employment discrimination, or FMLA violations.  They do this because they often 

work.  The law in New York State (and in New York’s federal courts) is very protective of 

employers, and makes it very difficult for a plaintiff to recover in an employment discrimination 

claim.  It is for this reason that we are, unfortunately, unable to help approximately 85% of the 

people who contact our office for employment discrimination matters. 

 This publication cannot address each and every particular argument that employers make, 

however it is intended to serve as a guide for victims or their family members, in order to help 

them on their initial journey following such an incident, and to provide them with some guidance 

about what they can expect along the way.  And for those who remain employed, but want to 

know what to do next, the information in this publication should help you to anticipate what is 

coming, and what you can do in advance to help protect your claim.  
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COMMON TACTIC ONE – THE “POOR EMPLOYEE” DEFENSE 

 Probably the most common tactic that we see – in nearly every case of employment 

discrimination – is the claim that the employee was simply not a good employee.  The reason for 

this, frankly, is that a lot of employees are not good employees, and employers are under 

absolutely no obligation to keep bad employees, regardless of gender/race/pregnancy, etc.  The 

approach to the poor employee defense varies depending upon the size of the company, but it is 

often “supported” through the use of written performance reviews, improvement plans and 

“counseling.”   

 Now, the key word here is often, because it is certainly not the case that every employer 

keeps written records regarding its employees.  Generally, however, in order to support the poor 

employee defense, records are crucial.   

 So how do you, the employee, get around this defense tactic?  Fortunately for victims and 

unfortunately for employers, often the “performance problems” coincidentally began for the 

employee only after a specific – often legally protected – event (i.e. pregnancy, child birth or 

time off to care for a seriously ill loved on).  Let’s look at an example to illustrate: 

Jamie is an employee of a large corporation with 500 employees.  She has a daughter 

who has recently been diagnosed with a heart condition, which will require several 

hospitalizations for surgery.  Jamie, who has a history of outstanding performance with 

the company, has to miss three total weeks of work over a three month period to be with 

her daughter.  When she returns, she finds that her assignments have been taken away, 

her boss is giving her the cold shoulder, and she receives her first “write up” for poor 

performance.  In that write up it is noted that Jamie has “been missing a lot of work 

lately.”  Two months later she is fired.  Jamie hires a lawyer who files a lawsuit for 

FMLA violations, and the employer, in its defense, asserts that Jamie was simply a poor 

employee.  In this situation, we have found, the employer illegally punished Jamie – even 

if not directly while she was out – for having taken time off to care for her sick child, and 

by mentioning her excessive absences in the write up, they have confirmed as much.  

This fact, together with the timing of the start of the “performance problems,” 

significantly weakens the “poor employee” tactic. 
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The example above may seem unlikely, it is not.  We have seen almost this exact 

example play out in multiple cases, often against large, well-respected corporations.  In many 

cases it is the result of the employer (or it’s human resources department) being misinformed 

about its legal obligations, but it is often simply a matter of shortsightedness by the employer.  

Whatever the case, where the performance problems only began after a protected activity, or 

when a new boss of the opposite sex came around, the “poor employee” defense is often 

weakened. 
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COMMON TACTIC TWO – THE “HORRIBLE BOSS” DEFENSE 

 To say that we receive a lot of calls from employees complaining about their bosses 

would be an understatement.  And, unfortunately, in New York there is no law against a boss 

being a jerk or treating his or her employees poorly – as long as it is not for illegal reasons.  

Employers and defense lawyers know this, and often employ the tactic as a defense to a claim of 

employment discrimination.  So how do you, the employee, combat this? 

 First, if you are still employed, try to figure out why the boss is treating you poorly.  

Does he treat everyone this way?  Is it just you?  Does it coincide with some event (i.e. a leave, 

birth, etc.)?  If the boss is only horrible to you, then there is typically a reason, and often an 

illegal one, behind the animosity.  Getting to that reason is the key, and if you are still employed 

one approach is to either file an internal complaint or a complaint with the EEOC or DHR.  This 

puts the employer on “notice” of the conduct, and, to some extent, provides you with an added 

layer of protection (you may have a retaliation lawsuit if you are fired after complaining of 

discrimination).  If you feel that you are the victim of a “hostile work environment” because your 

boss is abusive to you, it is important to document this and to find out if your company has 

internal reporting procedures you should take advantage of.  (Another common defense in these 

types of cases is that an employee never took advantage of available opportunities to report and 

remedy the situation.  We will discuss that further below.) 

 Practically we often find that “horrible bosses” are also horrible and bigoted people, who 

choose to pick on certain employees because of a particular – again, often illegal – reason.  Once 

this animus is discovered – whether through interviews with other employees, exploration of the 

personnel file, Facebook or otherwise – the “horrible boss” defense tactic often loses steam.  
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COMMON TACTIC THREE –  

THE “FAILED TO FOLLOW INTERNAL POLICIES” DEFENSE 

 New York is an “at-will” employment state, meaning that absent an employment contract 

an employee may be terminated for any (legal) reason, or no reason at all.  We commonly tell 

potential clients that they can be fired because their boss did not like the color of their tie.   

 Most employers in New York also have an employment handbook or manual, which 

prescribes certain conduct expected of employees, and generally outlines expectations and 

procedures.  New York law does not generally permit a “wrongful termination” claim for the 

failure of an employer to follow the procedures set out in the handbook, but this does not stop 

employers from asserting as a defense the failure of the employee to follow “internal policies” 

regarding complaints of discrimination.  Let’s look at another example: 

Jamie is a senior level manager with a large corporation who has just informed her 

immediate supervisor that she is pregnant.  The supervisor, never known to be a nice guy, 

rolls his eyes and says, “here we go.  Women, as soon as you all start having babies we 

can’t count on you to actually work.”  Jamie does not complain, as the comment was 

made by her boss and she does not want to rock the boat.   Two weeks later, the boss 

makes another comment, followed very shortly thereafter by a move that takes away 75% 

of Jamie’s duties.    Two weeks later, Jamie is fired by her supervisor directly.   

 

When Jamie hires a lawyer, the company defends itself by asserting that Jamie failed to 

follow the “Harassment policy” set forth in the handbook, which required that she make 

written complaints of workplace discrimination.  As a result, the employer claims, they 

cannot really be held liable because they had no reason to know that Jamie’s supervisor 

was acting as he was. 

 

 The “failed to follow internal policies” defense is very common.  Our advice to 

employees in this regard is that, if there is a policy, try to follow it.  That being said, often times 

the wrongdoer is – as in Jamie’s case – the employee’s direct supervisor, or the individual to 

whom the complaint would be made. In those cases, the failure to follow the internal reporting 
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policy becomes a weaker defense for the employer.  An employee cannot be faulted for not 

complaining to her boss about his own behavior. 
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COMMON TACTIC FOUR – THE “LEGITIMATE BUSINESS INTERESTS” DEFENSE 

 A common defense that we frequently see in employment discrimination cases is that the 

employee was terminated for “legitimate business reasons.”  The employer will often cite fiscal 

concerns, or a “shift in priorities” within the company.  These are, on their face, legitimate 

reasons for terminating an employee and, if they are truly the reason for the termination, the 

employee is probably out of luck.  

 Quite often, however, what we see when we look deeper – at internal emails or reports, 

for example – is that the “legitimate” reason provided by the employer was not, in fact, 

legitimate at all.  In fact, frequently the reason given by the employer is not only not supported 

by the actual facts and records, it is directly contradicted.  Let’s look at another example: 

Kristen, a receptionist at a local bank, recently took five days of leave (protected under 

the FMLA) to care for her husband, who had major heart surgery and was hospitalized 

for three weeks.  Two weeks after her return, she is terminated and, when asked why, her 

employer tells her that the company has decided to “move in a new direction” and 

outsource its phone answering services.  Kristen hires an attorney who discovers through 

investigation that just one week after Kristen’s termination, the bank posted an ad on 

Craigslist, seeking “qualified applicant to perform administrative duties, including 

answering phones.” 

 

 Although the example above may seem absurd, once again we have seen it happen, on 

more than one occasion.  When an employer’s supposed “legitimate” business reason is called 

into question, the plaintiff’s case becomes significantly stronger. 
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COMMON TACTIC FIVE – THE “FAILED TO MITIGATE DAMAGES” DEFENSE 

 The assertion that an employee has failed to “mitigate” his or her damages is made in 

every single employment or FMLA discrimination case.  It is an easy defense because employers 

are quite often able to point to a prolonged period of time that an employee has remained 

unemployed since his or her termination.  

 Under most of the New York and Federal laws governing employment and FMLA 

discrimination, the terminated employee (victim) has an obligation to attempt to mitigate, or 

limit, his or her damages.  In other words, the employee must look for a new job - he or she 

cannot (generally) just sit home and wait for a payday.   

 The reality is that most victims of legitimate employment or FMLA discrimination do not 

want to sit home and do nothing, they would prefer to work.  The problem, of course, is two-

fold.  First, the job market in most fields is extremely competitive and lean; and second, the 

employee is often not able to use the former employer as a reference, thereby creating a “hole” in 

his or her resume.   

 We suggest to victims that they keep a journal or log of jobs for which they have applied 

and either been rejected or not heard back, and that they keep copies of any formal submissions 

that they have made.  This way, when the defense lawyers inevitably ask them about what efforts 

they have made to secure other employment, they are prepared with an answer.  This simple step 

can and quite often does pull the wind from the sails of a failure to mitigate damages defense.    
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CONCLUSION 

 This special report was not intended to serve as a complete guide to the employment 

discrimination case.  Rather, it was intended to help you, the victim, answer some questions and 

serve as a general roadmap of what may possibly lie ahead.  Employment and FMLA 

discrimination cases may be tough, but when you know that you have been wronged there is 

sometimes simply no other way. 
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