
Employee Benefits - ERISA Advisory Reports - Family Law Issues

BUTTERFIELD SCHECHTER LLP
ATTORNEYS & COUNSELORS

Corey Schechter, 
Esq. Edition Author

Dianne L. Schechter,
Paralegal
Contributing Author

How Can We Help?
From hosting a lunch & learn 
at your office to educating 
your employees on QDROs, 
our attorneys would love to 
connect with you. If you'd 
like to schedule a consultation 
or set up a meeting, please 
contact us at info@bsllp.com. 

10021 Willow Creek Road
Suite 200
San Diego, California 92131

Phone: 858.444.2300
Fax: 858.444.2345
www.bsllp.com

Corey Schechter
cschechter@bsllp.com

States Can No Longer Decide How To Divide 
Military Retired Pay

The National Defense Authorization Act for Fiscal Year 2017 (NDAA 17) contained a 
major revision of how military pension division orders are written and will operate. Instead 
of allowing the states to decide how to divide military retired pay and what formula or 
methodology to use, Congress imposed a single uniform method of pension division on 
all the states, a hypothetical scenario in which the military member retires on the date 
of divorce. Despite the fact that more than 40 states employ the “time rule” to divide a 
defined benefit plan, all states – as of December 23, 2016, the date the law was enacted – 
will have to use this new method for dividing a military pension.

The new rule applies to those still serving – the servicemember (SM) who goes through 
divorce and property division while still on active duty in the uniformed services (Army, 
Navy, Air Force, Marine Corps and Coast Guard, plus the commissioned corps of the 
Public Health Service and the National Oceanic and Atmospheric Administration). It also 
applies to those in the National Guard and Reserves who are not yet receiving retired 
pay. It has no impact on those who obtain a divorce and property division after retirement.

The new military pension division rule is a “rewrite” of the terms for military pension 
division found in the Uniformed Services Former Spouses’ Protection Act, or USFSPA (10 
U.S.C. § 1408). The rewrite requires that the military retired pay to be divided will be 
that attributable to the rank and years of service of the military member at the time of 
the parties’ divorce.  This is so even though the servicemember may rise in rank and 
years of service afterwards, resulting in a larger pension to be divided, which would then 
be discounted by using the “marital fraction” to apply pension division to only the benefit 
which was acquired during the marriage. The only adjustment will be cost-of-living 
adjustments that occur under 10 U.S.C. § 1401a(b) between the time of the court order 
and the time of retirement.

The NDAA 17 rewrite makes no exceptions for the parties’ agreement to vary from the 
new federal rule. Everyone must do it one way, regardless of what the husband and wife 
decide they want the settlement to say.

“Frozen benefit division” is known as a hypothetical clause at the retired pay centers.  It 
is the most difficult to draft of the pension division clauses available. Over 90% of the 
hypothetical orders the military receives now are ambiguously written and consequently 
rejected. Attorneys who do not regularly practice military family law do not understand 
military pension division or the nature of military retired pay. This legislative change will 
geometrically compound the problem.

Because few lawyers know how to write such an order, this means the cost of military 
divorce will go up once again, with rivers of rejection letters flowing back to attorneys 
who submit their pension orders to the retired pay centers in the hope of approval.

Most courts already give consideration to how the efforts of the SM and the spouse 
during the marriage should be apportioned in regard to future promotions. The time 
rule is based on the “marital foundation theory,” which recognizes that the individual’s 

SUMMER 2017

FOCUSED ON EMPLOYEE BENEFITS LAWNEWSLETTER

Butterfield Schechter LLP  
focuses primarily on employee 
benefits law, including pension 
plans, ERISA litigation, fiduciary 
counseling, IRS and DOL audits, 
QDRO preparation, tax law and 
estate planning.



www.bsllp.com BUTTERFIELD SCHECHTER LLP

QUESTIONS?
If you have questions or 
comments about this news- 
letter or any retirement 
benefits topic, please feel 
free to contact us.

The insert of this newsletter contains 
materials which you are welcome to 
use as a handout for your clients or as 
a quick reference guide for general 
questions.

final retired pay is based on a foundation of marital effort (e.g., a servicemember would 
never have attained the rank of sergeant major, with 30 years of service, if it hadn’t been 
for the efforts expended during the marriage up to the rank of sergeant first class over 
20 years, when the parties divorced). That’s one reason why a large majority of states 
have adopted the time rule for dividing every type of pension – it provides the fairest 
approach to division of this asset, whether the pension is state or federal, private or 
public. And it accounts for the postponement of the benefit (i.e., the spouse’s inability to 
obtain immediate payments in most states) by allowing for the growth in the pension 
over time.

That approach goes out the window under this new NDAA 17 rule. The share of the 
former spouse (FS) is artificially fixed and frozen.

States were not given a decent amount of time to write up, propose, and enact laws 
consistent with the “new rule.” Counsel for the FS will need to alert the court to this 
problem and show that a warped formula will occur if the denominator of the marital 
fraction is not revised to avoid imposition of a double discount on the FS.

Here’s how the double discount works: First, the benefit to be divided with the FS is 
frozen at the rank, years of service, and retired pay base at the date of divorce. In 
addition, because state laws have not been rewritten to revise the “marital fraction,” the 
fraction will still be calculated in 90% of the states based on years of marital pension 
service divided by total pension service years (marital service years ÷ total service 
years), rather than marital pension service years divided by service years up to the date 
of the divorce.

It is essential to stop the clock for the denominator at divorce because the benefit is also 
fixed at that date. Anything else would doubly dilute the pension benefit granted to the spouse.

The new law is effective and binding on the states upon enactment (i.e., 12/23/2016). 
Although the method of dividing pensions, as well as the date of valuation and classification 
of marital or community property, has always been a matter of state law, that will change 
in the military case because no time has been allowed for state legislatures to adjust to 
the change and rewrite state laws. Lawyers will need to make adjustments “on the fly” 
to deal with military pension division cases which are presently on the docket or which 
come to trial before the state legislature can act.

Another caveat is that the final rules have yet to be published. Until there are revisions 
to Volume 7B, Chapter 29 of the Department of Defense Financial Management Regulation, 
no one will be completely sure how the division of uniformed services retired pay shakes 
out. At present, the rules are being circulated to all branches of the uniformed services 
for editing, comments, and revisions. The only information presently available from 
DFAS is a “Notice of Statutory Change” and a sample order.

This interim guidance makes it clear that DFAS has settled on the “date of divorce” as 
the target for when the High Three must be fixed. Under 10 U.S.C. § 1408 (a)(2), “court 
order" means a final decree of divorce, dissolution, annulment, or legal separation issued 
by a court, or a court ordered, ratified, or approved property settlement incident to 
such a decree (including a final decree modifying the terms of a previously issued decree 
of divorce, dissolution, annulment, or legal separation, or a court ordered, ratified, or 
approved property settlement incident to such previously issued decree). DFAS 
removed everything from this sentence except “final decree of divorce, dissolution, 
annulment, or legal separation issued by a court” and used that to specify the High Three 
date (i.e., the average of the highest three years of continuous compensation before the 
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specified division date). Regardless of what potential pension benefit is earned later in 
the servicemember’s career, it is the High Three as of the date of divorce which DFAS 
interprets as being “the time of the order” as specified in Section 641 of NDAA 17.

Be sure to understand the law and the cases, consult an expert in your state, and contact 
a specialist in military pension division whenever possible.  Butterfield Schechter LLP is 
well versed in preparing military division orders and can help you successfully navigate 
through this new revision.  

The New “Blended” Benefits Package for 
Military Personnel

The year ahead will prompt many of today’s 1.3 million active-duty service members to 
make a big decision about their retirement benefits: whether to preserve their place in 
the traditional military pension system or opt into a new “blended” benefits package.  

In the months to come, the Defense Department will begin an expansive education 
program to ensure all troops understand the difference between the two benefits and 
are prepared to make critical personal financial decisions regarding these benefits and 
their available options. Those who are eligible to make a choice between the two 
options have a full year to decide on opting into the new plan.  That window will last 
from January 1, 2018, through December 31, 2018. Everyone who joins the military on 
or after January 1, 2018, will be automatically enrolled in the new plan.

The law contains a grandfather clause giving troops entering the service prior to 2018 
the option to opt into the new plan or keep the legacy retirement benefit, which offers 
a monthly pension check equal to 50 percent of basic pay after 20 years of service.

The new retirement benefit offers a smaller pension check, 40 percent of basic pay after 
20 years, yet also includes monthly government contributions to an individual retirement 
account that service members own outright after completing just 2 years of service.  It 
will be similar to 401(k) contributions for private sector employees and marks the first 
time the military will offer some limited retirement benefits to troops who leave the 
service before reaching 20 years.  Historically, non-career service members (more than 
80 percent of the force) have not received any retirement benefit.

The new system will make individual retirement account contributions equal to at least 
1 percent of basic pay.  Additionally, the government will provide matching funds (up to 
a maximum of 5 percent of compensation) to troops who contribute their own cash. 
Depending on how much compensation the service member chooses to defer over the 
course of their career, this new benefit plan design provides the potential for a substantially 
greater benefit come the service member’s time of retirement.

Individual contributions are tax-deferred, meaning the tax is payable upon withdrawal.  
But money deposited into these retirement accounts, known as a Thrift Savings Plan, is 
generally not available for withdrawal before the owner reaches the age of 59½.  Early 
withdrawal comes with significant tax penalties.

The most important factor in the decision on which benefit option to choose, however, 
will be whether an individual service member plans to stay for a 20-year-military career.  
For those who expect to reach the 20-year mark, or who have already reached their 
20-year mark and intend to retire from active service in the near future, the traditional 
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pension system is probably a better deal because these service members will have 
substantially less time to earn matching benefits on their own salary deferrals. However, 
for young troops who are unsure about their career plans, the new system has the 
potential to provide a greater retirement benefit than the traditional pension system 
after 20 years of active service and also promises some retirement benefit for those who 
might leave long before 20 years of service.

This significant change in the law regarding military retirement benefits means that not 
only service members but attorneys will need to educate themselves and understand the 
new “blended” benefits package. If a family law attorney has their client’s best interest in 
mind, they should ideally refer those clients needing a court order dividing military retirement 
benefits pursuant to divorce to an experienced pension and benefits attorney who 
knows the complexities of properly preparing court orders dividing these new benefits 
under the new rules and the legacy rules.

If you are a current service member, or an attorney with a client who needs counsel 
regarding which military benefit package is better tailored to their specific situation, or 
who needs their military benefits divided pursuant to a divorce, contact the highly experienced 
pension and benefits attorneys at Butterfield Schechter LLP today to discuss the available 
options and the best course of action moving forward. Our highly skilled employee 
benefits attorneys are able to advise and assist in meeting all your legal obligations.
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