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Criminal defense attorneys are increasingly 
challenging the admissibility of breath and other 
blood alcohol tests on the ground that the rights 
form used by police does not adequately advise 
drivers of the potentially lighter penalties under 
amendments to the state’s drunk-driving laws 
that went into effect Jan. 1.

At the forefront of the new strategy is Provi-
dence lawyer Matthew T. Marin. Marin said he 
has filed a motion to suppress in about half a doz-
en cases, arguing that his clients were not told 
that if they refused testing they could be facing 
suspensions of as little as 30 days with the instal-
lation of an ignition interlock system.

“These are the rights forms that have been read 

to every impaired operator in the state since Jan-
uary 1,” Marin said. “They are not accurate to 
the level where it invalidates the consent to the 
Breathalyzer. In every single one of those cases, 
the chemical test result should be suppressed.”

Marin, who said he anticipates filing similar 
motions to suppress in a dozen more cases, also 
argues that police are required to tell motorists 
that, under the new law, a judge can grant them 
conditional licenses to drive to and from work 
during the period of their suspension.

Professor Andrew Horwitz of Roger Williams 
University School of Law said he is seeing similar 
arguments raised in drunk-driving cases across 
the state.

“My sense is that this wasn’t happening in the 
first couple of months of the year because peo-
ple hadn’t really thought through the issue,” said 
Horwitz, who runs the school’s criminal defense 
clinic. “Now, this issue is being raised across the 
board, at least in DUI cases. I haven’t seen it as 
much in refusal cases.”

Flawed rights form?
The General Assembly enacted amendments to 

the state’s drunk-driving statutes last June. Senate 
Bill 2231 amended G.L. §31-27-2 (driving under 
the influence), §31-27-2.1 (refusal to submit to 
chemical test) and §31-27-2.8 (ignition interlock 
system imposed as part of sentence). The changes 
went into effect Jan. 1.

With the passage of S. 2231, Rhode Island 
joined Massachusetts and a number of other states 
that authorize judges to grant conditional hard-
ship licenses to defendants whose driver’s licens-
es have been suspended for certain drunk-driv-
ing offenses.

In addition, the law greatly expanded the au-
thority of judges in the state to order the instal-
lation of ignition interlock devices. One of the 
more significant benefits of the new law is that 
§31-27-2.8 sets parameters within which judges 
may reduce a mandatory period of a defendant’s 
license suspension by the imposition of an inter-
lock system.

The Attorney General’s Office prepared a new 
rights form to reflect the changes in the law, which 
it distributed to police departments across the 
state in January. Officers are supposed to read the 
form to drivers who are arrested for suspicion of 

driving under the influence and brought to a po-
lice station for chemical testing pursuant to the 
state’s implied consent law.

Of most relevance to the current complaints by 
the defense bar is the fact that the updated form 
advises that drivers convicted of a first-time refus-
al offense are subject to a license suspension of six 
to 12 months. 

Further, drivers are told that, for a period of six 
months to two years, they may be prohibited from 
operating a vehicle that is not equipped with an 
ignition interlock device.

According to Marin, the new rights form is in-
accurate because it does not say that the “manda-
tory” license suspension of six to 12 months can, 
under the new law, be reduced to 30 days. Nor 
does it advise drivers that they can be granted a 
conditional hardship license.

“In essence, operators are being told the penal-
ties for refusing are much greater potentially than 
they would be and that they’re mandatory when 
they really are not mandatory,” he said.

In  seeking to suppress the results of his  
clients’ breath tests, Marin argues that, under Su-
preme Court precedent, his clients cannot be con-
sidered to have consented to such tests because 
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they were not accurate-
ly advised of the penal-
ties for refusing to sub-
mit to them. 

Horwitz agrees.
“What the rights 

form presently does is 
say to somebody who 
has never been in this 
situation before that if 
you refuse you are go-
ing to lose your license 
for a mandatory mini-
mum of six months,” he 
said. “That was the law 
until January 1st, but it 
isn’t the law anymore.”

Tiverton DUI de-
fense attorney Richard 
S. Humphrey said the rights form helps protect 
important rights. 

“The motorist must be informed accurately of 
the consequences of refusal,” Humphrey said. “If 
you are going to search my body for my [blood al-
cohol content], then my consent should be know-
ing, voluntary and intelligent.”

Plea bargain leverage
The AG’s Office declined an interview request. 

However, in an email, spokesperson Amy Kempe 
wrote that the office thinks the new rights form 
“accurately reflects the penalties of a refusal.”

Kempe also noted that the form has been up-
dated at least five times in the last 25 years to re-
flect changes in the state’s drunk-driving laws.

“Every time a change occurs, a challenge is 
made to the form. So this new challenge is not 
unusual,” Kempe wrote, adding that it does not 
appear that any judge in Rhode Island has actu-
ally ruled on the defense bar’s latest challenge to 
the form.

Though he has yet to obtain a court ruling on a 
motion to suppress, Marin said, both judges and 
local prosecutors have proven receptive to his ar-
gument, which he has used as leverage to obtain 
plea deals on behalf of several clients. Marin said 
he and a prosecutor recently worked out a “very 
favorable” plea agreement for one client after the 
judge indicated he intended to grant a motion 
to suppress.

“Most of the time we’ve favorably resolved cas-
es short of a hearing, meaning amendments off of 
DUI to reckless driving and much lesser penal-
ties,” Marin said.

He expects to argue motions to suppress in a 
couple of cases within the next several weeks.

Humphrey said he has been able to negotiate 

favorable plea deals for three clients after the 
judges in their cases indicated they were inclined 
to grant a motion to suppress.

There is particular potential for exploiting the 
rights form issue at trial, he said. “I’m going to put 
the police officer on the stand and ask, ‘You were 
aware of the interlock law and aware that [the de-
fendant] could get his license in most cases in 30 
days, yet you chose not to tell him that?’”

According to Horwitz, while the rights form 
argument will prove to be powerful in DUI cas-
es in which the defendant seeks to suppress the 
results of a chemical test, it will have less utility in 
matters in which a defendant is contesting a re-
fusal violation.

“The bad information militates in the direction 
of consenting, not in the direction of refusing, so 
it’s a much more challenging and a much more 
technical argument to use in a refusal,” Horwitz 
said. “In a refusal, you’re really reduced to a tech-
nical argument that there was an improper ad-
visement [in violation of the implied consent stat-
ute] and it was therefore invalid.”

Supreme Court showdown?
Humphrey expects trial judges in the state to 

be divided when they do rule on challenges to 
the form.

“Some judges will find that the fact a driver 
wasn’t told he could get a work license if he re-
fused is collateral and not dispositive,” he said. 
“Other judges are going to find that that’s an ex-
tremely important situation, or had the guy 
known he could get his license in 30 days, he 
would have refused.”

Everyone seems to agree that the issue ul-
timately will be decided by the state Supreme 
Court. Both Humphrey and Horwitz represented 

defendants in the last 
case challenging the 
rights form to reach the 
Supreme Court.

In State v. Robinson, 
the court reinstated a 
magistrate judge’s deci-
sion dismissing charges 
for refusing to submit to 
a chemical test against 
six defendants. The de-
fendants had convinced 
the magistrate judge to 
toss the charges against 
them because the rights 
form then in use failed 
to provide notice of a 
$200 assessment fee to 
support the Depart-

ment of Health’s chemical testing programs.
The 2009 decision hinged on the Supreme 

Court’s conclusion that the District Court lacked 
subject matter jurisdiction to hear the state’s ap-
peal from a decision of the appeals panel of the 
Traffic Tribunal.

Horwitz and Humphrey are optimistic that the 
Supreme Court would rule in favor of the defense 
bar in a challenge to the current rights form.

A defense ruling would be most consistent with 
the legislative intent behind the state’s implied 
consent law, Horwitz said.

“When you drive in Rhode Island you impliedly 
consent to submitting to a chemical test if the po-
lice have a right to ask you to submit to one based 
on the circumstances,” he said. “Then you’re sup-
posed to make a knowing, voluntary choice about 
whether you want to withdraw that consent.”

Humphrey said he can conceive the court pro-
viding different paths to a remedy for defendants 
who claim their consent was invalid.

“They simply might say you didn’t give them 
the correct advice and therefore the Breathalyzer 
is suppressed, or they may say you need to show 
how the defendant was actually prejudiced by not 
receiving the correct advice,” he said.

Horwitz acknowledged it could be hard for 
the court to issue a broad-based ruling bringing 
into the question the admissibility of hundreds 
of chemical tests given since the beginning of 
the year.

“I’d like to believe that the Supreme Court is 
sufficiently intellectually honest that it will apply 
the law fairly,” Horwitz said. “But there are cer-
tainly strong public policy concerns in the area of 
drunk driving that would make that kind of a de-
cision difficult for the Supreme Court.” 
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