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Foreword 

The purpose of this publication is to guide judges and attorneys who must navigate the 

shifting landscape of mortgage servicing, modification, and foreclosure law. It provides a 

wealth of information on basic real property rules and procedures, and it sets forth 

detailed and claim-specific guidance on a broad array of topics that arise in real estate 

relationships and disputes. Significantly, the publication orients the user within the 

context of the yet ongoing aftermath of the 2008 financial crisis and describes important 

technical aspects of mortgagors’ relationships with lenders, servicers, and foreclosure 

trustees as they exist in this new landscape. 

The information and insights provided in this publication are the result of the efforts of 

19 authors and editors who are experts in their fields. Because volumes of treatises, case 

law, statutes, regulations, practice guides, and scholarly works cover the body of law that 

this publication discusses, it is necessarily an overview. Nevertheless, it is lush. The 

publication is targeted to provide both essential foundations and significant nuances that 

require awareness and attention by practitioners and judges alike. It incorporates 

guidance on several new state and federal statutes and assistance programs, as well as 

recent case law. Besides addressing common real property loans in light of new law, the 

publication points users in the right direction when dealing with complicated or unusual 

issues. By incorporating a range of topics, the publication also allows for comparative 

analysis of problems under a variety of theories in order to determine which approach 

most effectively addresses the practical realities in a given case. In lieu of comprehensive 

coverage of many interrelated areas, the publication provides core concepts and citations 

to authorities that can supply additional detail.  

As with any resource of this kind, these printed words reflect a snapshot in time. While 

real estate law is one of the oldest realms of our jurisprudence, the topics covered here 

are among the most dynamic areas of law that exist in the United States today. Therefore, 

the user of this publication should treat it as a tutorial on the law governing home 

mortgage loans and related transactions. It sets forth some history, the key doctrines, and 

the relevant context. It covers recent developments in regulation and litigation. Changes 

Foreword - Page 9 
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in the law that emerge tomorrow are for the user to monitor and understand against the 

backdrop provided here.  

The topics addressed by this publication also govern one of the most personal and 

socially profound legal relationships that many of us enter into in our lives—the journey 

to homeownership. For thousands of people who embark on this journey, it is never 

completed. Whether interrupted by personal tragedy and hardship or by roadblocks 

thrown up by lenders or loan servicers, borrowers must seek out detours, exit ramps, and 

perhaps set their sights on different destinations. As lawyers and judges, our job is to sort 

out the rights and responsibilities of the parties to these complicated transactions. The 

writers of this publication have provided a compass, a roadmap, and a summary of 

emerging trends for resolving legal disputes in the realm of homeownership, but of 

course this resource does not contain every answer or account for every curve in the road 

or changing condition. That task is left to the talented legal minds who will use it. 

Foreword - Page 10 
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1. Origination 

1.1 Available Real Property Security Instruments in Washington 

1.1.1 Types of Security Instruments  

There are three types of real property security instruments available under Washington 

law: mortgages, deeds of trust, and real estate contracts. These are the only three real 

property security devices recognized under Washington Law. This chapter describes each 

of them and explains how they differ from one another. 

1.1.2 Mortgages.  

A mortgage is a two-party consensual lien granted by the real property owner (the 

“mortgagor”) in favor of another party (the “mortgagee”) to secure repayment of a debt 

or other obligation. Mortgages are typically evidenced by a promissory note from the 

mortgagor to the mortgagee. Any type of property can be mortgaged. 

Mortgages are one of the oldest forms of property security instruments, and have been in 

use for centuries. In Washington, a mortgage must be foreclosed judicially. The 

procedure for a judicial foreclosure is described in Section 3.3 Process for 

Mortgage/Equitable Mortgage Foreclosures below. Mortgagees may have recovery 

options besides, or in addition to, judicial foreclosure; these may include rights to a 

deficiency judgment, and rights against guarantors of the mortgage, as described in 

Sections 2.7, 3.1 and 3.10 below.  

Washington law follows the “lien theory” of mortgages. This means that a mortgagee 

does not have a possessory right to the mortgaged property unless a receiver has been 

appointed for the mortgagor or for the property prior to the foreclosure sale. One 

exception to the lien theory is that in certain limited circumstances the mortgagee may 

enter upon the property, for the purpose of collecting and applying rents.1  

                                                 
1 See RCW 7.28.230. 
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1.1.3 Deeds of Trust. 

The majority of what are commonly referred to as residential “mortgages” in Washington 

State are actually deeds of trust. A deed of trust is a comparatively recent statutory 

creation that is effectively a three-party mortgage. The real property owner (the 

“grantor”) conveys the property to an independent party (the “trustee”) for the benefit of 

a third party (the “beneficiary”) to secure the repayment of a debt or other obligation 

(again, typically evidenced by a promissory note) from the grantor to the beneficiary. The 

trustee must be one of several categories of persons or entities specified in the Deed of 

Trust Act.2  

For practical purposes, the most important difference between a deed of trust and a more 

traditional mortgage is that a deed of trust may be foreclosed non-judicially. In the event 

of default, the trustee has the power to sell the property non-judicially if requested to do 

so by the beneficiary. This power is commonly referred to as the “trustee’s power of 

sale”. The procedure for exercising trustee’s power of sale in Washington is described in 

Section 3.2 below. Alternatively, the deed of trust can be foreclosed judicially, in the 

same manner as a mortgage. Foreclosing on a deed of trust judicially creates the same 

rights to a deficiency judgment, and rights against guarantors, as would be present in the 

judicial foreclosure of a mortgage that was not secured by a deed of trust. These rights 

are described in Sections 2.7, 3.1 and 3.10 below. 

Except for foreclosure, the substantive rights of parties to a deed of trust are governed by 

the law applicable to mortgages, including the “lien theory” principles discussed in 

Section 1.1(a) above.3 Any type of real property can be subjected to the lien of a deed of 

trust if: (a) the deed of trust provides by its terms that the real property conveyed by the 

deed of trust is not used principally for agricultural purposes; and (b) the non-agricultural 

statement is true at both the time the deed of trust is executed and delivered, and at the 

time of foreclosure.4 If the non-agricultural use requirements set forth above cannot be 

                                                 
2 RCW 61.24.010; persons and entities qualified to act as trustees listed in RCW 61.24.010(1)(a) – (f).  

3 RCW 61.24.020. 

4 RCW 61.24.030(2). 
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satisfied, the deed of trust can nonetheless be foreclosed judicially, in the same manner as 

a mortgage. A note secured by a deed of trust can be used both to document a third party 

loan and to document a seller financing arrangement. 

1.1.4 Real Estate Contract. 

Unlike the mortgage and deed of trust, which are purely security devices, a real estate 

contract serves a dual purpose. It is both a security instrument and an executory contract 

to convey real property. The typical real estate contract recites a down payment that was 

paid at closing and provides for payment of the balance of the purchase price, plus 

interest, in periodic installments. During the term of the contract, the contract purchaser 

(the contract “vendee”) has many of the incidents and rights of ownership, including, in 

most cases, the right to possession the right to the rents and profits from the property, as 

well as the risk of loss. Unlike mortgages and deeds of trust, possessory rights to the 

property and related rights can be allocated between the parties to the real estate contract 

as they see fit. Until the purchaser pays the entire purchase price and performs all of its 

other obligations under the contract, the seller (the contract “vendor”) is not obligated to 

provide a deed to the property. Upon full performance, the seller is obligated to execute 

and deliver a deed to the property in favor of the purchaser. The deed thus delivered is 

commonly referred to as a “fulfillment deed”.  

Problems in clearing title may arise if the seller dies, is legally dissolved, or becomes 

incompetent, prior to the payment of the last contract installment. A discussion of these 

problems is outside the scope of these materials.  

Should the purchaser under a real estate contract default, the seller has the right to declare 

a forfeiture of the contract. The effect of forfeiture is to entitle the seller to regain 

possession of the property and retain all sums previously paid under the contract as 

liquidated damages.5 Forfeiture is a statutory process in Washington State and is 

discussed in more detail in Sections 3.1.4 and 3.4 below. The contract forfeiture statute,6 

also allows the seller to foreclose the real estate contract as a mortgage and preserves the 

                                                 
5 RCW 61.30 

6 RCW 61.30. 
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common law remedy of tendering a deed to the property and suing the buyer for the 

unpaid installments. This is, in effect, an action for specific performance. Any type of 

property, including agricultural property, can be sold on a real estate contract. However, 

because real estate contracts are both conveyance instruments and security devices, they 

can only be used in seller-financed sales. 

1.1.5 Recharacterization and Equitable Mortgages.  

Washington law does not recognize any type of real property security device other than 

those described in Section 1.1.2, 1.1.3, or 1.1.4 above. Attempts by the parties to 

structure a transaction in a manner that circumvents the foreclosure and/or contract 

forfeiture statutes (e.g., a lender, rather than taking a mortgage, takes a quit claim deed 

from the borrower that is recorded on default) will not be recognized or enforced. Invalid 

transaction agreements by the lender can be converted to an “equitable mortgage,” or 

“equitable real estate contract,” status. This new agreement will be subject to all the 

applicable foreclosure laws without the contractual lender protections that would have 

been available had the original document been drafted properly. 
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1.2 Securitization of Home Loans 

Home loans are frequently put into a “pool” with many other home loans; the interests in 

the pool are then sold to investors. The collection of payments on the loans in the pool is 

handled by a company that is hired to act as a “servicer.” In today’s real estate lending 

and investment market, securitization and loan servicing are inextricably intertwined. 

Understanding the relationship between the two is thus helpful to understanding the 

conduct by servicers that is challenged in many types of mortgage and foreclosure 

litigation. 

Securitization is the practice of pooling financial assets in order to create and issue debt 

securities, or bonds, whose payments of principal and interest derive from cash flows of 

the pooled assets.7 While virtually any income-producing asset can be securitized8, 

securitization is particularly widespread in the residential mortgage market because it 

increases liquidity and reallocates risk, which supports robust mortgage lending.9 

Arguably, the proliferation of securitization resulted in too “robust” a lending market 

from 2004 through 2007 and contributed to the 2008 mortgage crisis.10  

In the context of home loan securitizations, residential mortgages comprise the pooled 

assets; the bonds sold to investors are referred to as mortgage-backed securities 

(“MBS”).11 Private companies and government-sponsored entities, such as Fannie Mae 

and Freddie Mac, are both involved in packaging and selling MBS to investors.12  

                                                 
7 See Protecting Homeowners: Preventing Abusive Lending While Preserving Access to Credit, Hearing Before the 

Subcommittee on Housing and Community Opportunity Subcommittee on Financial Institutions and Consumer 

Credit, 108th Cong. 1 (2003) (statement of Cameron L. Cowan, American Securitization Forum).  

8 See Joel Telpner, A Securitisation Primer for First Time Issuers, GLOBAL SECURITISATION AND STRUCTURED 

FINANCE 2003, p. 4 (2003). 

9 See Mary L. Schapiro, Chairman, SEC, Statement at the SEC Open Meeting (Oct. 13, 2010); Steven L. Schwarz, 

The Future of Securitization, 41 CONN. L. REV. 1313, 1315 (2009). 

10 See Michael Smikovic, Competition and Crisis in Mortgage Securitization, 88 IND. L. J. (2013) (forthcoming). 

11 See Rosen, Richard J., The Role of Securitization in Mortgage Lending, CHICAGO FED LETTER, 1 (Nov. 2007). 

12 See id. at 2. 
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Generally, securitization of home loans begins when a company establishes a special 

purpose vehicle (“SPV”).13 An SPV – which can take the form of a trust, corporation, or 

partnership – is a legally separate entity from the company that creates it.14 An SPV is the 

issuer of the bonds. An originator, typically a mortgage lender, sells a collection of 

individual mortgages to the SPV.15 The mortgages in the SPV are pooled and their cash 

flows support an issue of bonds sold to investors.16 More complex forms of MBS include 

collateralized debt obligation (CDO) securities in which payment derives from a mixed 

pool of mortgage loans and sometimes also from other financial assets owned by the 

SPV.17 MBSs are typically divided into classes that have different maturities and different 

priorities for the receipt of principal, interest, and fees. As a result, different components 

of a single loan may be owned by different investors.18  

Underwriters serve as an intermediary between a security’s issuer and its investors. 

Underwriters, usually investment banks, advise issuers about designing an MBS issuance 

to maximize sales.19 This advice can include how to structure different bonds classes, or 

tranches, which offer varying interest rates and risk profiles.20 Underwriters also help 

determine whether MBS should be sold to the public or placed privately through the 

underwriter’s sales network.21 Importantly, an underwriter frequently assumes the risk of 

buying a bond issuance in its entirety and reselling it to investors.22 

Servicers also play a role in the residential mortgage securitization process. Servicers 

collect the loan or lease payments from the individual mortgages in a pool on behalf of 

                                                 
13 See Cowan, supra note 7, at 2.  

14 See id. at 5.  

15 See id. at 4.  

16 See Rosen, supra note 11, at 1-2.  

17 See Schwarz, supra note 9, at 1316.  

18 See Joseph G. Haurbich, Derivative Mechanics: The CMO, Economic Commentary, Federal Reserve Bank of 

Cleveland, Issue Q I, 13-19 (1995).  

19 See Cowan, supra note 7, at 5. 

20 See Telpner, supra note 8, at 4.  

21 See Cowan, supra note 7, at 5. 

22 See id.  
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the issuer.23 Originators may perform this servicing function.24 Alternatively, a third party 

may purchase or contract for the rights to service the mortgages.25  

Servicers are paid a fee to service securitized mortgage loans, but they do not share the 

investors’ interest in maximizing the net present value of the loans.26 As a result, some 

argue that servicers’ decisions about whether to modify a loan or initiate a foreclosure are 

based on their own cost and income structure, which is skewed toward foreclosure.27 

Because of the dynamics in the way servicers are paid, others argue that servicer 

incentives are skewed not simply toward foreclosure, but rather toward delay—either 

delayed modifications or delayed foreclosures. As discussed more fully infra 

Section2.4.4, the largest source of income for fee servicers is the “servicing fee”—a fixed 

percentage, typically at least 0.25-0.50% of the principal balance of a mortgage loan.28 

Thus, larger loan balances mean more servicing fees, and the longer the term of the loan, 

the larger the revenue potential over time.29 If a loan modification is eventually granted 

after extensive delays, larger principal balances and longer loan terms than would 

otherwise exist on the same loans result. As long as mortgagors are making payments, 

delay benefits servicers. According to one borrower advocate: 

[t]he monthly fee that the servicer receives based on a percentage of the 

outstanding principal of the loans in the pool provides some incentive to 

servicers to keep loans in the pool rather than foreclosing on them, but 

also provides a significant disincentive to offer principal reductions or 

other loan modifications that are sustainable on the long term. In fact, this 

                                                 
23 See Telpner, supra note 8, at. 4.  

24 See Cowan, supra note 7, at 5.  

25 See id.  

26 See Adam J. Levitin and Tara Twomey, Mortgage Servicing, 28 YALE J. REG. 1 (2011).  

27 See id.  

28 Simon Aldrich et al., A Capital Markets View of Mortgage Servicing Rights, 11 J. FIXED INCOME 37, 37 (2001). 

See also infra Section 2.2.4 (discussing servicer compensation structures). 

29 John McConnell, Valuation of a Mortgage Company’s Servicing Portfolio, 11 J. OF FIN. & QUANTITATIVE 

ANALYSIS 433, 433-42 (1976). 
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fee gives servicers an incentive to increase the loan principal by adding 

delinquent amounts and junk fees.30 

Similarly, according to the New York Times, industry insiders say that extending the 

foreclosure process can allow a servicer to profit off of an eventual foreclosure: “the road 

to foreclosure is lined with fees, especially if it’s prolonged.”31 The article explains: 

Even when borrowers stop paying, mortgage companies that service the 

loans collect fees out of the proceeds when homes are ultimately sold in 

foreclosure. So the longer borrowers remain delinquent, the greater the 

opportunities for these mortgage companies to extract revenue—fees for 

insurance, appraisals, title searches and legal services. 

…[a]s a home slides toward foreclosure, mortgage companies pay for 

many services required to take control of the property and resell it. They 

typically funnel orders for title searches, insurance policies, appraisals and 

legal filings to companies they own or share revenue with.32  

Servicers’ motivation to accrue fees may be further increased by the fact that “servicer[s] 

often own[] a share in companies which can be billed for ancillary services during the 

foreclosure process, and charge[] above market rates on these services.”33 Additionally, 

servicers may be required to repurchase loans from the investors in order to permanently 

modify the loans, presenting a substantial cost and lost revenue to the servicer that the 

servicer can avoid if it keeps loans in a state of constant default until it eventually 

forecloses.34 

Although securitization allows lenders to expand mortgage lending by increasing 

liquidity and reallocating risk, the practice was implicated in the 2008 financial crisis. By 

permitting lenders to package and sell their mortgages (often then to be serviced by 

somebody else), rather than retain the mortgages they originate and the associated risk of 

                                                 
30 DIANNE E. THOMPSON, NAT’L CONSUMER LAW CTR., WHY SERVICERS FORECLOSE WHEN THEY SHOULD MODIFY 

AND OTHER PUZZLES OF SERVICER BEHAVIOR: SERVICER COMPENSATION AND ITS CONSEQUENCES vi (Oct. 2009). 

31 Peter Goodman, Lucrative Fees May Deter Efforts to Alter Loans, N.Y. TIMES, July 30, 2009, at A1. 

32 Id. (emphasis added).  

33 National Mortgage Servicing Standards and Conflicts of Interest, 112th Cong., at 10 (May 12, 2011) (written 

testimony of Laurie Goodman, Senior Director at Amherst Securities Group).  

34 THOMPSON, supra note 30, at 9. 
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default, lenders’ underwriting standards declined.35 Deteriorating underwriting practices, 

combined with a lack of transparency regarding the individual mortgages underlying 

MBS, resulted in a proliferation of securities collateralized by risky loans.36 When the 

housing market collapsed, securitization compounded the losses suffered by investors. 37 

Legislative responses to the financial crisis, including provisions of the Dodd-Frank Act, 

were designed to mitigate some of these risks associated with the securitization of 

residential mortgages.38 

 

                                                 
35 STAFF OF FIN. CRISIS INQUIRY COMM’N, 111TH CONG., SECURITIZATION AND THE MORTGAGE CRISIS 19 (2010) 

36 Id. 

37 Id. 

38 See, e.g., Morrison Foerster, Dodd-Frank Act Securitization Reform; New SEC ABS Office, July 21, 2010.  
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1.3 Role of Loan Brokers 

For many years, home loans were primarily arranged directly between borrowers and 

lending institutions. However, in recent decades, borrowers frequently hire loan brokers 

to help them obtain a loan for the initial purchase of a home or to refinance an existing 

home loan. As a result, loan brokers are more frequently involved in litigation flowing 

from home loans. 

Prior to June 12, 2008, negligent and/or unscrupulous mortgage brokers attempted to 

shield themselves from customer complaints by pointing to loan documents stipulating 

that they are the agent of the lender and not of the borrower.39 However, the landscape 

changed when the Mortgage Brokers Practice Act (the Act) was amended to address this 

point.40  

Under the new terms set by the Act41 a mortgage broker “has a fiduciary relationship with 

the borrower.” The Act states that a mortgage broker can accept a fee from the borrower, 

if the fee is disclosed to the borrower in advance, and that the broker does not have to 

offer products that the broker does not have access to at the time of the transaction.42 It 

also specifies that the scope of a loan broker’s fiduciary duty to the borrower includes the 

following:  

(a) A mortgage broker must act in the borrower’s best interest and in the 

utmost good faith toward the borrower, and shall disclose any and all 

interests to the borrower including, but not limited to, interests that may lie 

with the lender that are used to facilitate a borrower’s request. A mortgage 

broker shall not accept, provide, or charge any undisclosed compensation 

or realize any undisclosed remuneration that inures to the benefit of the 

mortgage broker on an expenditure made for the borrower;  

                                                 
39 See e.g. Brazier v. Security Pac. Mortg. Inc., 245 F. Supp. 2d 1136 (W.D. Wash. 2003). 

40 RCW 19.146.095 

41 Id. 
42 Id.  
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(b) A mortgage broker must carry out all lawful instructions provided by 

the borrower;  

(c) A mortgage broker must disclose to the borrower all material facts of 

which the mortgage broker has knowledge that might reasonably affect the 

borrower’s rights, interests, or ability to receive the borrower’s intended 

benefit from the residential mortgage loan;  

(d) A mortgage broker must use reasonable care in performing duties; and 

(e) A mortgage broker must provide an accounting to the borrower for all 

money and property received from the borrower.  

These modifications to the Act significantly expand the duties of a broker to a borrower 

in Washington State and are effective as of June 12, 2008.  
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2. Maintenance 

2.1 How Notes Are Serviced 

A note secured by a mortgage or deed of trust entitles the beneficiary or mortgagee to 

loan repayment. However, in many instances, the beneficiary or mortgagee does not 

conduct the day-to-day loan maintenance. In the home loan industry, the principal 

business of most banks is making loans, not collecting them. As a result, after making a 

home loan, most banks will sell the loan, sometimes to trusts that are not equipped to 

service the loans. The loan’s new owner will often pay a mortgage servicing company to 

administer the loan.43  

Mortgage servicing companies, some of which are banks that make home loans, are 

empowered to undertake a wide range of responsibilities on behalf of loan owners.44 

These responsibilities include accepting and recording mortgage payments, negotiating 

loan modifications, and initiating and supervising foreclosures in the event of a 

homeowner’s default on the secured note.45 After a homeowner receives a secured home 

loan, the homeowner’s point of contact for most purposes will be the mortgage servicing 

company, rather than the originator or owner of the loan. 46 Similarly, in the event of a 

default in a loan secured by a deed of trust, it will be the servicer of the loan – and not the 

owner of the loan – that will communicate with the foreclosure trustee. 

                                                 
43 In addition to receiving a percentage of the loans they service, mortgage servicing companies can earn additional 

revenues if a home goes into foreclosure, including fees for appraisals, title searches, and legal services. Some critics 

have faulted this arrangement as a perverse incentive that disinclines these companies from modifying the loans of 

homeowners at risk of foreclosure. See Peter Goodman, Lucrative Fees May Deter Efforts to Alter Loans, N.Y. 

TIMES, July 29, 2009 at A1.  

44 For example, Wells Fargo makes home loans as well as servicing loans for other investors through its division 

called “America’s Servicing Company.” See Wells Fargo, Loans Serviced by America’s Servicing Company, 

https://www.wellsfargo.com/mortgage/manage-account/americas-servicing-company.  

45 See Federal Deposit Insurance Corporation, REAL ESTATE SETTLEMENT PROCEDURES ACT § 3500.  

46 The failure of some mortgage servicing companies to adequately communicate with borrowers is a significant 

problem that has recently received the attention of regulators. See Press Release, Consumer Financial Protection 

Bureau, Consumer Financial Protection Bureau Proposes Rules to Protect Mortgage Borrowers (Aug 10, 2012). 
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2.2 Duties of a Servicer 

This chapter will explore the servicer’s duties in detail, as well as the various sources of 

those responsibilities. It will also review the typical servicer compensation structure, and 

the types of claims that may arise out of servicer misconduct. 

2.2.1 Description of Servicer 

Mortgage servicers manage mortgage loans from the time they are originated until 

they are paid in full or foreclosed. Servicers exist primarily to collect and process 

payments, send monthly statements to the borrower, keep track of account 

balances, handle escrow accounts, engage in loss mitigation and handle 

foreclosure.47 A servicer may service mortgage loans on behalf of itself or another 

party.48 The vast majority of residential mortgage loans are managed by the 

servicers for the benefit of the holders of the loan.49 The servicer may act as a 

contractor of the trustee where a mortgage is included in a mortgage-backed 

security, or it may service whole loans for an outside third-party investor.50 A 

servicer may sell the rights to service the loan separately from any ownership 

transfers.51 The role of a separate post-origination servicer has emerged because 

some entities have expertise in payment processing and other servicing 

responsibilities, while others merely seek to invest in the underlying mortgages.52  

                                                 
47 NATIONAL CONSUMER LAW CENTER, FORECLOSURES: DEFENSES, WORKOUTS, AND MORTGAGE SERVICING, THIRD 

EDITION, §6.1.1 (HEREAFTER “NCLC Foreclosures”). 

48 Consumer Financial Protection Bureau, Mortgage Servicing – Examination Procedures, 

http://www.consumerfinance.gov/guidance/supervision/manual/mortgage-servicing-examination-procedures/ (last 

visited Sept. 17, 2012). [hereinafter “CFPB”] 

49 NCLC Foreclosures, supra note 47 

50 CFPB, supra note 48. 

51 Id. 

52 Id. 
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2.2.2 Sources of Servicer Responsibilities 

Servicers’ responsibilities arise from a number of sources. This section will 

address these various sources, as well as what aspects of servicers’ duties they 

control. 

(a) The Real Estate Settlement Procedures Act (“RESPA”) 

RESPA and its implementing regulation, Regulation X, impose 

requirements for servicing transfers, written consumer inquiries, and 

escrow account maintenance.53 

(b) The Truth in Lending Act (“TILA”) 

TILA and its implementing regulation, Regulation Z, impose requirements 

on mortgage loan owners for home mortgage ownership transfers.54 They 

also impose requirements on servicers regarding crediting of payments, 

imposition of late fee and delinquency charges, and provision of payoff 

statements with respect to closed-end consumer credit transactions secured 

by a principal dwelling.55 

(c) The Electronic Funds Transfer Act (“EFTA”) 

EFTA and its implementing regulation, Regulation E, impose 

requirements when servicers within the scope of EFTA’s coverage obtain 

electronic payments from borrowers.56 

(d) The Fair Debt Collections Practices Act (“FDCPA”) 

The FDCPA governs collection activities conducted by third-party 

collection agencies, as well as servicer collection activities if the servicer 

acquired the loan when it was already in default.57 

                                                 
53 Id. 

54 Id. 

55 Id. 

56 Id. 
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(e) The Homeowners Protection Act (“HPA”) 

The HPA limits premiums for private mortgage insurance that can be 

assessed on customer accounts.58 

(f) The Fair Credit Reporting Act (“FCRA”) 

The FCRA requires servicers that furnish information to consumer 

reporting agencies to ensure the accuracy of data placed in the consumer 

reporting system.59 The FCRA also limits certain information sharing 

between company affiliates.60 

(g) The Gramm-Leach-Bliley Act (“GLBA”) 

The GLBA requires servicers within the scope of its coverage to provide 

privacy notices and limits information sharing in particular ways.61 

(h) The Equal Credit Opportunity Act (“ECOA”) 

The ECOA and its implementing regulation, Regulation B, apply to those 

servicers that are also creditors, such as those who participate in a credit 

decision about whether to approve a mortgage loan modification.62 The 

statute makes it unlawful to discriminate against any borrower with 

respect to any aspect of a credit transaction: 

 On the basis of race, color, religion, national origin, sex or marital 

status, or age (provided the applicant has the capacity to 

contract);63 

                                                                                                                                                             
57 Id. 

58 Id. 

59 Id. 

60 Id. 

61 Id. 

62 Id. 

63 Id. 
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 Because all or part of the applicant’s income derives from any 

public assistance program;64 or 

 Because the applicant has in good faith exercised any right under 

the Consumer Credit Protection Act.65 

(i) Contractual Agreements 

Specific servicer duties and responsibilities are defined through 

contractual agreements.66 Such agreements are generally referred to as 

“Servicing Guides” in the case of loans held by Fannie Mae or Freddie 

Mac, and as “Pooling and Servicing Agreements” (PSAs) for private-label 

mortgage securities.67 In either case, the fundamental responsibility of the 

servicer is to manage the relationship among the borrower, the servicer, 

the guarantor, and the investor/trustee of a given loan.68 

2.2.3 Servicer’s Responsibilities Related to Mortgage Status 

(a) Routine Servicing for Performing Loans 

A performing loan is one in which the borrower is making contractual 

payments on time.69 Servicing a performing loan is less complex and 

expensive than servicing a non-performing loan.70 It is essentially a 

payments processing business.71 Servicing performing loans is 

technologically intensive and characterized by economies of scale.72  

                                                 
64 Id. 

65 Id. 

66 FEDERAL HOUSING FINANCE AGENCY (hereinafter “FHFA”), ALTERNATIVE MORTGAGE SERVICING 

COMPENSATION DISCUSSION PAPER (2011), 

http://www.fhfa.gov/webfiles/22663/ServicingCompDiscussionPaperFinal092711.pdf, at 2. 

67 Id. 

68 Id. 

69 Id.at 3. 

70 Id. 

71 Id. 

72 Id. 
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A servicer’s routine responsibilities comprise many activities over the life 

of the loan. A servicer may need to process a transfer of servicing 

rights/responsibilities, or even a transfer of ownership of the loan itself at 

some point.73 The servicer must provide accurate escrow disclosures on a 

periodic basis.74 The servicer processes payments and maintains account 

information,75 and is the primary point of contact for customer inquiries 

and complaints.76 The servicer must also maintain the escrow account, 

verify insurance coverage,77 and disburse property tax and hazard 

insurance payments from the escrow account.78 As the processor of the 

payments, the servicer is in the position to provide information to the 

credit reporting agencies.79 The servicer must remit the principal and 

interest to the investor through the master servicer as required, and must 

remit the guarantee fee to the guarantor.80 

There may be additional layers of servicing involved. For example, a 

master servicer oversees servicing, while the primary servicer handles 

daily servicing.81 Different vendors may handle tax and insurance 

processing.82 A special servicer may handle collections of loans past due, 

foreclosure and REO, and yet another vendor may handle loss mitigation 

and loan modification.83 

                                                 
73 CFPB, supra note 48. 

74 Id. 

75 Id. 

76 Id. 

77 Id. 

78 FHFA, supra note 66, at 3. 

79 CFPB, supra note 48. 

80 FHFA, supra note 66, at 3. 

81 Byers et al., Panel Discussion, Mortgage Servicing: Troubleshooting & Litigation, at the National Consumer Law 

Center Conference: “Consumer Rights Litigation” (Nov. 6, 2011), at 6. 

82 Id. 

83 Id. 
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(b) Default Servicing for Non-performing Loans 

A non-performing loan is one for which the borrower is not making the 

contractual payments on time.84 Non-performing loan servicing is very 

labor intensive, and does not benefit from economies of scale.85 When 

done correctly, such processing involves much more direct contact with 

the borrower on the part of servicing personnel.86 The servicer handles 

collections for nonperforming loans, as well as accounts in bankruptcy.87 

The servicer also serves as the primary point of contact for any loss 

mitigation activities with the borrower.88 

The servicer must advance principal and/or interest to the investor through 

the master servicer when the borrower does not make the contractual 

payments; it also must advance payments for taxes and insurance as 

needed.89  

In performing its loss mitigation function, the servicer must contact the 

borrower to evaluate his ability and willingness to pay and desire to retain 

the home, as well as to explain the possible options.90 The servicer must 

also identify specific loss mitigation alternatives that would be applicable 

to the borrower, such as loan modification, repayment plans, short sales, 

deeds-in-lieu, and forbearances.91 This process involves gathering 

information and documentation from the borrower, and implementing the 

appropriate solution.92  

                                                 
84 FHFA, supra note 66, at 3. 

85 Id. at 4. 

86 Id. 

87 CFPB, supra note 48. 

88 Id. 

89 FHFA, supra note 66, at 4. 

90 Id. 

91 Id. 

92 Id. 
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(c) Foreclosure 

When other loss mitigation alternatives are not available, the servicer will 

refer the borrower to foreclosure.93 At this point, the servicer must both 

manage the foreclosure process and work with the foreclosure attorney as 

needed.94 The servicer is responsible for keeping insurance in force on the 

property, keeping taxes paid, as well as inspecting and maintaining the 

value of the property during the foreclosure process.95  

2.2.4 Typical Servicer Compensation Structure 

Mortgage servicers do not have a significant stake in the performance of the 

mortgage loan. Instead, servicers profit through investment choices such as 

purchasing the right pool of servicing rights and making the correct interest 

hedging decisions.96 Servicers are compensated through a “complex web” of fees, 

interest and proceeds from affiliated businesses.97 

(a) Servicing Fee 

The servicer receives a servicing fee that is paid from the interest portion 

of the borrower’s monthly mortgage payment.98 The servicer extracts this 

fee from the interest portion of the mortgage payment, and receives this 

cash flow only when the borrower is making payments.99 

(b) Minimum Servicing Fee (“MSF”) 

When a loan is sold into the secondary market for Fannie Mae/Freddie 

Mac or FHA/VA loans, the servicer collects an MSF of 25 basis points (or 

                                                 
93 Id. 

94 Id. 

95 Id. 

96 NCLC Foreclosures at §6.1.1, citing Diane E. Thompson, National Consumer Law Center, Why Servicers 

Foreclose When They Should Modify and other Puzzles of Servicer Behavior: Servicer Compensation and its 

Consequences (Oct. 2009) available at http://www.nclc.org/images/pdf/pr-reports/report-servicers-modify.pdf.  

97 Id.  

98 FHFA, supra note 66, at 5. 

99 Id. 
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0.25 percent) for Fannie Mae and Freddie Mac, and 44 basis points for 

Ginnie Mae of the outstanding principal balance of the loan pool for fixed 

rate mortgages.100 The MSF serves as collateral for selling and servicing 

representations and warranties for the guarantor.101 For private label 

securitizations, annual servicing fees are typically 50 basis points of the 

outstanding principal balance for subprime loans and 25-50 basis points 

for prime loans.102 

The fee is based on the outstanding principal loan balance of the loan pool. 

For example, a securitized loan pool with an outstanding balance of $900 

million and a 38 basis point servicing fee would generate $3.42 million in 

yearly income for the servicer.103  

(c) Excess Interest Only (“IO”) Strip 

Servicers that also receive this type of compensation do so in anticipation 

of the higher costs of servicing (higher than the 25 basis point MSF), as an 

investment choice, or to most effectively match the borrower mortgage 

rate to the pass through rate of a mortgage backed security.104  

(d) Float 

Float income is the amount servicers earn on funds invested during the 

time between the collection of the payment from the borrower and 

disbursement to the investor.105 Servicers earn float interest income from 

escrow balances, monthly principal and interest payments, and payoff 

balances in interest-bearing accounts prior to remittance to the master 

                                                 
100 Id. at 5-6. 

101 Id. at 6. 

102 Id. 

103 NCLC Foreclosures, supra note 47, § 6.1.2. 

104 FHFA, supra note 66, at 6. 

105 NCLC Foreclosure, supra note 47.  
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servicer, tax authority, or insurance company.106 In 2007, Ocwen Financial 

Corp. reported an additional $30 million in revenue from float income, 

which made up 9% of its servicing income.107 

(e) Ancillary Fees 

Services also collect certain ancillary fees which include, among other 

things, late fees assessed on delinquent payments, charges for issuing 

payoff statements, fax and phone payment charges, biweekly payment 

fees, and advertising supplement fees.108 In 2007, Ocwen’s CEO reported 

that these extra fees appeared to be paying for all of the operating costs of 

the company’s entire servicing department, leaving the conventional 

servicing fee almost entirely profit.109  

(f) Incentive Compensation 

In some programs, servicers can earn revenue in the form of incentive fees 

available under proprietary modification programs and through federal 

government modification programs, such as HAMP.110 

(g) Additional Compensation 

Servicers can also earn revenue in the form of additional compensation for 

services rendered, such as assumption fees, and may earn additional 

compensation from cross-marketing products to borrowers.111 Costs of 

services by subsidiaries or third party vendors, such as property inspectors 

                                                 
106 FHFA, supra note 66, at 6. 

107 NCLC Foreclosures, supra note 47, § 6.1.2 n.11 (citing Ocwen Financial Corporation, Form 10-K, at 28 (Mar. 

13, 2008), available at www.sec.gov/Archives/edgar/data/873860/000101905608000419/ocn_10k07.htm.  

108 FHFA, supra note 66, at 6. 

109 NCLC Foreclosures §6.1.2 n 12.  

110 FHFA, supra note 66, at 6. 

111 Id. 
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and brokers who provide price opinions, may be marked up for additional 

profit.112  

2.2.5 Claims Arising Out of Servicer Misconduct 

As discussed above, servicers’ duties coincide with the lifecycle and status of the 

loans for which they are responsible. They have numerous day-to-day 

responsibilities for the administration of performing loans. Additional loss 

mitigation duties come into play for nonperforming loans. If attempts at loss 

mitigation fail, servicers are then responsible for initiating and pursuing 

foreclosure on behalf of the beneficiary. Improper performance of these duties 

may result in civil liability. This section will address the causes of action typical 

of these different types of failures. 

(a) Causes of Action Associated with Servicing Failures for Performing 

Loans 

Examples of such failures include: misapplication of payments, faulty 

response to borrower inquiries, failure to rectify accounting errors, 

improper reporting to credit agencies, improper assessment of force-

placed insurance, improper refusal to accept payments, escrow 

mismanagement, and padding of various fees.113 Following are key causes 

of action that might apply in such situations: 

i. Real Estate Settlement Procedures Act (“RESPA”) 

While a full analysis of potential RESPA violations is beyond the 

scope of this chapter, certain common servicing problems present 

potential violations. RESPA governs three key areas of servicing: 

qualified written requests for information, notification of transfer 

                                                 
112 NCLC Foreclosures, supra note 47, § 6.1.1 (citing DIANE E. THOMPSON, NAT’L CONSUMER LAW CTR., WHY 

SERVICERS FORECLOSE WHEN THEY SHOULD MODIFY AND OTHER PUZZLES OF SERVICER BEHAVIOR: SERVICER 

COMPENSATION AND ITS CONSEQUENCES (Oct. 2009) available at http://www.nclc.org/images/pdf/pr-reports/report-

servicers-modify.pdf) at 27. See also supra Section 1.2. 

113 Byers et al., supra note 81, at 5. 
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of servicing rights, and management of escrow accounts.114 Certain 

requirements pertain to the use of Qualified Written Requests 

(QWR), and lack of adherence to these requirements may give rise 

to a RESPA violation. For example, a servicer’s response to a 

QWR must include information concerning any account 

corrections made, as well as the contact information for a 

representative with whom the borrower can speak. 12 USC § 

2605(e)(2)(C). A response to a QWR may also fail to comply with 

the statutory deadline, or may fail to comply with the five-day 

acknowledgement requirement required by the Dodd-Frank Act 

amendment to RESPA. RESPA also forbids a lender from 

providing to a credit reporting agency for 60 days any information 

that is related to a payment dispute contained in a QWR. 12 USC § 

2605(e)(3).  

The Dodd-Frank Act amendment changed some of the timelines 

for QWR responses. The acknowledgment of receipt by the 

servicer must be done within 5 days.115 The servicer must correct 

the account and respond in writing within 30 days.116 The deadline 

can be extended by 15 days. Both deadlines exclude weekends and 

holidays.117 The servicer must respond within 10 business days to a 

borrower’s request for identity, contact information about the loan 

owner or assignee. 12 USC § 2605(k)(1)(D).  

RESPA requires that the borrower be notified of a transfer of 

servicing rights, in writing, by the servicer and the new servicer. 12 

USC § 2605(b)-(d). The notification must be provided no less than 

15 days before the effective date, and no late fees are allowed to be 
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charged during the 60 days after the effective date if payments are 

sent to the transferring servicer.118 

RESPA provides for actual, as well as statutory, damages. Actual 

damages may be based on claims of mental anguish and time spent 

pursuing the dispute under 12 USC § 2605(f). RESPA also permits 

statutory damages for violations representing a “pattern or practice 

of noncompliance with the requirements of this section.” 12 USC § 

2605(f)(1)(B). The statute of limitations for a RESPA claim is 

three years. 12 USC § 2614. 

ii. Fair Credit Reporting Act (“FCRA”) 

FCRA requires furnishers of information to credit reporting 

agencies to conduct an investigation with respect to any disputed 

information and, if the information is found to be inaccurate, to 

report that information to the agencies. 15 USC § 1681 s-2(b). For 

example, reporting an incorrect loan balance to the credit reporting 

agencies, then refusing to correct it when the borrower disputes it, 

could be an actionable violation of FCRA. This cause of action 

may apply if the borrower is in default due to misapplied payments 

or improper charges.119 

iii. Truth in Lending Act (“TILA”) 

TILA’s purpose is to promote the informed use of credit by 

mandating dislosures.120 Often, TILA violations occur at the 

origination of the loan. TILA has a short statute of limitations: 

“one year from the date of the violation.” However, a court may 

find the plaintiff entitled to equitable tolling of the limitations 

period if she could not have discovered the defendant’s fraud until 
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a later point.121 Equitable tolling applies in situations “where the 

complainant has been induced or tricked by his adversary’s 

misconduct into allowing the filing deadline to pass.”122 

Late applications of payments also may give rise to a TILA cause 

of action. TILA directs that “no servicer shall fail to credit a 

payment to the consumer’s loan account as of the date of receipt, 

except when a delay in crediting does not result in any charge to 

the consumer…”123 For example, paying “extra” interest on 

principal that should have been reduced by a prepayment 

constitutes a “charge to the consumer,” and the limitations clock 

would only begin on such a violation when the borrower receives 

the loan history statement that discloses the error.124  

iv. Mortgage Loan Servicing Act (“MLSA”) 

This statute concerns the obligation of lending institutions to notify 

borrowers when the servicing for a loan is sold, transferred or 

assigned. RCW 19.148.101 et seq. The statute penalizes failure to 

“[i]nform the mortgagor of changes made regarding the servicing 

requirements” only in the event that “servicing of a loan is sold, 

assigned, transferred, or otherwise acquired by another person.” 

RCW 19.148.030(2)(a)(iii). There is also a 15-day response 

requirement for any written request for information regarding a 

sale, assignment, etc.  

                                                 
121 PK Fenske-Buchanan v. Bank of America N.A., No. 11-1656, 2012 WL 1204930, at *4 (W.D. Wash. Apr. 11, 

2012). 

122 O’Donnell v. Vencor, Inc., 465 F.3D 1063, 1068 (9
th

 Cir.2008). 

123 15 USC § 1639f(a) 

124 Fenske-Buchanan, 2012 WL 1204930, at *4. 
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v. Washington Consumer Loan Act (“CLA”) 

This statute requires “residential mortgage loan servicers” to assess 

fees within 45 days of their being incurred and explain them in a 

statement to the borrower; to credit all amounts received 

immediately or notify the borrower within 10 business days if the 

payment has not been credited; and to respond within 15 days to 

any written request from the borrower. RCW 31.04.290. Further, 

the response must include the contact information for a service 

representative “with the information and authority to answer 

questions and resolve disputes.” RCW 31.04.290. National banks 

that do not voluntarily license themselves under this statute are 

exempt. RCW 31.04.025.  

vi. Washington Consumer Protection Act (CPA) 

The plaintiff must sufficiently allege five elements to adequately 

state a CPA claim: 

1. an unfair or deceptive act or practice that 

2. occurs in trade or commerce, 

3. impacts the public interest, 

4. and causes injury to the plaintiff in her business or 

property, and 

5. the injury is causally linked to the unfair or deceptive 

act.125 

It is inadequate to allege an impact on the public interest merely 

based on conclusory speculation that the practice might be 
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widespread; capacity to impact the public interest is insufficient.126 

However, there are Washington statutes that provide that certain 

actions are per se violations of the CPA. For example, a violation 

of the CLA is deemed to be “an unfair and deceptive act or 

practice and unfair method of competition in the conduct of trade 

or commerce in violation of RCW 19.86.020” of the CPA.127 

Moreover, the CLA contains a legislative finding that the practices 

governed by the CLA “are matters vitally affecting the public 

interest.”128  

It is important to note that the element of injury does not require 

proof of monetary damages.129 

vii. Breach of Fiduciary Duty 

Typically, creditors owe no fiduciary duty to borrowers unless 

there is evidence of a “special relationship.”130 The existence of 

such a relationship leads to a duty of fair and honest disclosure and 

actions.131 “A quasi-fiduciary relationship may exist where the 

creditor has superior knowledge and information, the borrower 

lacks such knowledge or business experience, the borrower relies 

on the lender’s advice, and the creditor knew the borrower was 

relying on the advice.”132 Unless evidence is presented that the 

defendant(s) offered “advice” to the plaintiff, such a claim would 

likely fail. The typical borrower-lender relationship is governed by 

                                                 
126 Fenske-Buchanan, 2012 WL 1204930, at *6. 

127 RCW 31.04.208. 

128 Id. 

129 Harold Mason et al. v. Mortgage America, Inc., 114 Wn.2d 842, 845 (1990). 
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the fiduciary standard found in the duty of good faith and fair 

dealing.133 

A fiduciary duty may arise where a disparity of bargaining power 

causes the vulnerable party to place trust and confidence in the 

stronger party.134 An example is where the servicer acts as 

escrowee for the borrower’s escrow account, which holds the 

borrower’s advance payment for property taxes and hazard 

insurance. RESPA imposes limits on how much a servicer may 

collect and hold in the account and how it must disburse the 

monies. Borrowers have sufficiently alleged claims for breach of 

fiduciary duty where the servicer has failed to make timely 

disbursements.135  

viii. Conversion 

A servicer may be unable to account for a sum of money, for 

example, the amount by which principal should have been reduced 

by payments that were not properly credited. Where a valid136 

express contract exists, no tort claims based on implied contractual 

theory will be permitted.137 Plaintiffs in such a situation need to 

look to contractual remedies regarding any missing money.138 

However, in one case, the court denied defendant’s motion to 

dismiss a conversion claim where plaintiff alleged that the servicer 

                                                 
133 Fenske-Buchanan, 2012 WL 1204930, at *6. 

134 NCLC Foreclosures, supra note 47, § 7.9. 

135 Id. citing Birkholm v. Washington Mut. Bank, F.A., 477 F. Supp. 2d 1158 (W.D. Wash. 2006)(denying motion to 

dismiss breach of fiduciary duty claim where plaintiffs alleged servicer used escrow funds to pay late charges, 

corporate advances, force placed insurance premiums, property inspection fees, and payoff fees rather than taxes and 

insurance). 

136 Vernon v. Qwest Communications Intern, Inc., 1243 F.Supp.2d 1256, 1267 (W.D. Wash., 2009). 

137 Chandler v. Washington Toll Bridge Auth’y, 17 Wn.2d 591, 604 (1943). 

138 Fenske-Buchanan, 2012 WL 1204930 at *7. 
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had no legal right to foreclose on the property and converted her 

personal property that was stored in the home.139 

ix. Unjust Enrichment 

Unjust enrichment requires a benefit conferred on defendant by 

plaintiff; knowledge by defendant of the benefit; and acceptance or 

retention by the defendant of the benefit under circumstances as to 

make retention inequitable.140 The U.S. District Court for the 

Western District of Washington recently ruled that this cause of 

action fails because no implied contractual remedies are available 

where the complainant is a party to an express contract.141 

However, an unjust enrichment claim may stand where the 

borrower challenges the validity of the contract,142 where the 

plaintiff does not plead a breach of contract cause of action,143 or 

where the plaintiff pleads breach of contract and unjust enrichment 

claims in the alternative.144 Another ruling in the same district held 

that acknowledgement of a valid express contract does not 

necessarily preclude the possibility of an unjust enrichment 

claim.145  

x. Tort Claims and the Economic Loss Rule 

The “economic loss” rule precludes tort recovery for a purely 

economic loss within a contractual relationship unless an 

                                                 
139 NCLC Foreclosures, supra note 47, § 7.10.8 (citing Williamson v. Ocwen Loan Servicing, 2009 WL 5205405 

(M.D. Tenn. Dec. 23, 2009). 

140 Byers et al., Panel Discussion, Mortgage Servicing: Troubleshooting & Litigation, at the National Consumer 

Law Center Conference: “Consumer Rights Litigation” (Nov. 6, 2011). 

141 2012 WL 1204930 (W.D.Wash.), at 7. 

142 Vernon v. Qwest Communications Intern, Inc., 1243 F.Supp.2d 1256, 1267 (W.D. Wash., 2009). 

143 Id. at 1266. 

144 Id. 

145 NCLC Foreclosures, § 7.10.6, citing Orser v. Select Portfolio Serv., Inc., 2005 WL 3478126 (W.D. Wash, Dec. 

20, 2005) (unjust enrichment claim for collecting $50 payoff fee not precluded by existence of valid mortgage loan 

where loan documents did not expressly authorize fee). 
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independent duty can be established.146 The existence of economic 

loss does not in and of itself mandate dismissal of any tort claims 

just because a contractual relationship exists.147 The list of torts 

which may successfully be pleaded in a contract case includes 

negligent misrepresentation, fraud, and negligent/intentional 

infliction of emotional distress.148 It is acceptable for the plaintiff 

to rely on the same set of facts for her tort and contractual 

claims.149 The issue to be addressed is whether the defendant’s 

behavior in the course of discharging its contractual duties to 

plaintiff invoked tort duties independent of the contractual 

obligations.150 “The existence of a duty is a question of law and 

depends on mixed considerations of logic, common sense, justice, 

policy and precedent.”151 

xi. Fraud 

A plaintiff may successfully plead the elements of fraud to 

constitute the violation of a duty independent of the defendant’s 

contractual obligations to her by alleging: 

1. the specifically misleading portions of the contract; 

2. that the defendant acted with the intent to mislead; 

3. that she was misled; and 

4. damages with sufficient particularity.152 

                                                 
146 Eastwood v. Horse Harbor Fdn., Inc., 170 Wash.2d 380, 393, 241 P.3d 1256 (2010). 

147 Id. at 1261. 

148 Fenske-Buchanan, 2012 WL 1204930, at *7. 
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xii. Negligent and Intentional Infliction of Emotional Distress 

These causes of action require allegations of conduct that is “so 

outrageous in character, so extreme in degree, as to go beyond all 

possible bounds of decency, and to be regarded as atrocious, and 

utterly intolerable in a civilized community.”153 A plaintiff must 

show: (1) that the defendant engaged in extreme and outrageous 

conduct; (2) that the defendant intentionally or recklessly inflicted 

emotional distress; and (3) that the plaintiff actually suffered 

severe emotional distress.154 One court held that allegations of 

countless hours, tremendous stress, mental anguish and worry do 

not rise to the level of “atrocity, indecency, and utter 

intolerability.”155 A servicer’s actions “may be problematic, 

troubling, or even deplorable, but these actions do not involve 

physical threats, emotional abuse, or other personal indignities 

aimed at [Plaintiff].”156 Courts in other jurisdictions have denied a 

servicer’s motion to dismiss an intentional infliction of emotional 

distress claim where the borrower alleged that the servicer forcibly 

entered the borrower’s property, changed the locks and removed 

personal property before the mortgagee was entitled to 

possession.157  

xiii. Usury 

The elements of usury at common law require the allegation of: 

1. a loan (express or implied); 

2. the subject matter of which is money; 

                                                 
153 Kloepfel v. Bokor, 149 Wash.2d 192, 195, 66 P.3d 630 (2003). 

154 Strong v. Terrell, 147 Wash.App. 376, 385, 195 P.3d 977 (2008). 

155 Fenske-Buchanan, 2012 WL 1204930, at *8. 

156 Vawter v. Quality Loan Service Corp. of Washington, 707 F.Supp.2d 1115, 1128 (W.D.Wash.2010). 

157 NCLC Foreclosures, supra note 47, §7.10.4 (citing Matthews v. Homecoming Fin. Network, No. 03 C 3115, 

2005 WL 2387688 (N.D. Ill. Sept. 26, 2005)). 
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3. a mutual understanding that the principal shall be 

absolutely repayable; 

4. “the exaction of something in excess of what is allowed by 

law for the use of the money loaned”; and 

5. “an intent to exact more than the legal maximum for the 

loan.”158 

Using prepayment funds to pay off interest which had not yet 

accrued satisfied the definition of an “exaction …in excess of what 

is required by law.”159 The Consumer Loan Act also prohibits loan 

servicers from charging “interest…in advance or compounded.” 

RCW 31.04.015(28). Paying “interest in advance” in violation of 

the CLA would also be “in excess of what is allowed by law.”160 

xiv. Contract Claims 

The note controls the following: order of application of payments, 

authorized fees, late fees, attorney fees, use of escrow funds, 

purchase of force-placed insurance, and declaration of default.161 

Therefore, a breach of contract claim could be brought to address 

violations of these contract terms. 

xv. Good Faith and Fair Dealing 

This cause of action is based both in common law and on the UCC, 

and is imposed on parties to an existing contract.162 Its purpose is 

to prohibit “improper behavior in the performance and 

                                                 
158 Stevens v. Security Pacific Mortgage, 53 Wn. App. 507, 514, 768 P.2d 1007 (1989). 

159 Fenske-Buchanan, 2012 WL 1204930, at *9. 
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enforcement of a contract.163 It creates a requirement for honesty, 

standards of decency, fairness and reasonableness.164 Examples of 

potential violations include: charging fax fees and payoff fees 

without authority, placing monthly payments in “suspense” and so 

triggering late fees and higher interest charges on the loan, failing 

to timely pay insurance from escrow and then force-placing 

insurance at higher rates, conducting unnecessary property 

inspections when the borrower is not in default and imposing 

related fees, as well as improperly calculating interest on variable-

rate loans.165 

(b) Causes of Action Associated with Servicing Failures for 

Nonperforming Loans 

Failures in this servicing category primarily relate to loss mitigation 

efforts, such as apparent violations of HAMP guidelines, failure to honor 

modifications after completed trial periods, failure to modify loans under 

proprietary programs or following forbearance or repayment plans, 

application of improper/excessive fees, improper credit reporting, 

misrepresentation of standing, pyramiding late fees, failure to notify 

debtor in bankruptcy of escrow changes, assessments contrary to Chapter 

13 plan, misapplication of payments, and more.166 Following are litigation 

approaches which have emerged.  

i. Early HAMP Litigation Approaches 

Early HAMP-related litigation by aggrieved borrowers attempted 

to directly enforce compliance with the program. However, this 

approach typically failed because courts held that HAMP did not 
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provide a private right of action.167 In the next generation of cases, 

borrowers brought breach of contract claims under the theory that 

they were third party beneficiaries to the servicer participation 

agreements (“SPAs”) executed between servicers and Treasury.168 

However, most of these claims were rejected because the SPAs do 

not exhibit the requisite intent to benefit borrowers.169 

ii. The Trial Period Plan (“TPP”) as a Contract 

More recent cases rely on the trial period plan (TPP). In cases 

where the borrower completes the TPP, but the permanent 

modification is not forthcoming, these cases allege the TPP is a 

contract and it can be breached either by failing to offer a 

permanent modification or failing to notify the borrower of a 

modification decision by the end of the trial period.170  

Courts have reached conflicting decisions on these claims.171 Many 

courts have found the TPP to be unenforceable as a contract 

because it contains conditions to be met, and requires a fully 

executed loan modification to be sent to the borrower to complete 

the new agreement.172 Some courts have dismissed such actions 

based on the theory that HAMP includes no private right of action, 

and so any claims related to HAMP must be dismissed.173 Other 

courts found the TPP lacked consideration, and that the disclosure 

of financial information or tendering of payments under the TPP 

                                                 
167 Kent Qian & Lindsay Frank, Home Affordable Modification Program (HAMP) Litigation: Three Years Later, 

HOUSING LAW BULL., Jan. 2013, at 1, 2. 
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was insufficient to constitute consideration.174 Some courts have 

found the TPP to be an enforceable contract, but only promising a 

good faith decision regarding the modification, not the actual 

permanent modification.175 Still other courts have found the TPP to 

be an enforceable contract when the borrower has fully complied 

and the modification was not made permanent.176 These courts 

found the TPP to be an offer, and the borrower’s signature and 

monthly payments constituted acceptance.177 

iii. The Wigod Case 

Wigod v. Wells Fargo Bank178 from the Seventh Circuit is the first 

federal appellate decision to uphold a breach of TPP claim.179 The 

district court dismissed the borrower’s claims because HAMP does 

not provide for a private right of action, but the Seventh Circuit 

held that there was no evidence to show congressional intent to 

preempt state law claims, and so the state law claims were not 

preempted simply because the contract incorporated HAMP.180 

The court also upheld the plaintiff’s state law claims on the 

merits.181 Wells Fargo argued that the TPP was contingent and did 

not bind them to offering a permanent modification.182 However, 

the court held that the language in the TPP and the documents 

already provided to Wells Fargo at that point enabled Wells to 
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deny modification at that point.183 Instead, Wells Fargo sent Wigod 

an executed copy, in effect indicating that she qualified, and so a 

reasonable person in her position would read that “TPP as a 

definitive offer to provide a permanent modification that she could 

accept.”184  

Wells Fargo also argued it had no obligation to offer Wigod a 

permanent modification unless it actually sent her a permanent 

modification agreement.185 The court read the same language in the 

TPP to indicate that no modification existed until that point, but 

that Wells Fargo did have an obligation to offer the permanent 

modification based on the TPP.186 

The court found sufficient consideration in the legal detriment 

suffered by Wigod in agreeing to open new escrow accounts, to 

undergo credit counseling, and to provide and vouch for the truth 

of her financial information.187 The court found the terms and 

conditions sufficiently certain to form a binding contract because 

of the detailed “existing standard” for the permanent modification 

provided by HAMP.188 The court also upheld Wigod’s claims for 

promissory estoppel, fraudulent misrepresentation, and violation of 

the Illinois Consumer Fraud and Deceptive Business Practices 

Act.189 
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In the wake of Wigod, most courts now accept that the absence of a 

private right of action in HAMP does not preempt HAMP-related 

state law claims.190 Courts also follow Wigod in concluding that a 

countersigned TPP constitutes an enforceable contract for a 

permanent modification.191 A number of courts have held that no 

contract is formed until the servicer returns an executed copy of 

the TPP.192 Other courts have invoked state-specific statutes of 

frauds to dismiss contract claims based on TPPs lacking a 

countersignature.193 That said, some courts have allowed breach of 

contract claims to proceed in the absence of a countersigned TPP 

based on the specific language in the TPP.194 Further, even if the 

countersignature were an unambiguous condition precedent, that 

condition might be waived by acceptance of part performance if 

the borrower made and the servicer accepted modified mortgage 

payments.195  

Borrowers with permanent modification agreements have generally 

been able to enforce the modification agreement, even if it has not 

been countersigned by the servicer.196  

iv. Consumer Protection / Unfair and Deceptive Acts and 

Practices (“UDAP”) Claims 

As with Wigod, borrowers alleging HAMP contract claims have 

had success asserting consumer protection claims on the same set 

of facts. Additionally, consumer protection and UDAP claims have 

been pleaded successfully in cases where the borrower was 
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promised a modification (or a decision on a modification 

application) outside the HAMP framework (i.e., servicer 

proprietary programs) or in connection with forbearance or 

repayment plans or where there is no TPP, regardless of whether 

they have a viable contract or promissory estoppel claim.197 

Washington CPA claims for delays and deception in the 

modification process would be similar to those discussed infra 

Section 2.2.5(c)(i) with respect to dual tracking.  

v. Negligence Claims 

Some borrowers have had success with negligence claims against 

servicers who fail to properly evaluate them for HAMP 

modifications.198 Some courts have rejected such claims on the 

basis that servicers have no duty of care to the borrowers, or under 

the economic loss doctrine.199  

vi. Breach of the Covenant of Good Faith and Fair Dealing 

This claim can be applied to decisions to accelerate, continue 

foreclosure, and assess fees,200 and has brought the most success 

for borrowers with TPPs or permanent modifications.201 Some 

borrowers without modifications have claimed a violation of the 

covenant of good faith and fair dealing in the original mortgage 

contract when the servicer initiated foreclosure while a HAMP 

modification was still being processed, or when a servicer simply 

failed to make a decision on a modification application.202 Other 
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potential examples of uses for this claim include: enforcement of 

HAMP agreements, adherence to industry standards for loss 

mitigation, and loss mitigation requirements of pooling and 

servicing agreements.203 

vii. Promissory Estoppel 

Borrowers have brought claims of promissory estoppel to attempt 

to enforce HAMP agreements or promises to modify a loan, or 

make a timely decision; this approach eliminates the need to 

establish consideration as is required with a breach of contract 

claim.204 This claim has been most successful when the court also 

upheld breach of contract claims under the TPP or permanent 

modification agreement, particularly where courts are concerned 

with the statute of frauds as it pertains to real estate contracts.205 

viii. Equal Credit Opportunity Act (“ECOA”) 

Borrowers have brought claims under ECOA, alleging that the 

servicer failed to comply with the Act’s notice requirements by: 

1. failing to provide a timely written notice that borrowers 

were denied a permanent loan modification; or 

2. failing to provide a sufficient statement of reasons for 

taking adverse action.206 

The servicer must provide written notice of denial of a 

modification regardless of whether the borrower is current on 

mortgage payments.207 However, to state an adverse action claim, 
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the borrower must demonstrate she was current on the mortgage at 

the time the servicer denied the modification.208 

ix. Fair Debt Collection Practices Act (“FDCPA”) 

The FDCPA applies to servicers only when they acquire servicing 

rights after the loan is already in default. 15 USC § 1692(a)(6)(F). 

A servicer will meet the definition of “debt collector” if it did not 

originate the loan and it acquired the loan after it went into 

default.209 FDCPA requires notice in communications that the 

servicer is a debt collector, and validation of the debt and a 

possible stay of proceedings while the debt is being validated.210 

15 U.S.C. § 1692 et seq. Violations result in direct liability for the 

servicer.211 Damages (but not injunctive relief) are recoverable, up 

to $1,000 for an individual action.212 

(c) Causes of Action Associated with Servicing Failures in the 

Foreclosure Process 

A very common example of a servicing failure in the foreclosure process, 

dual tracking is the practice of advancing the foreclosure process on one 

hand while considering the borrower for loss mitigation options on the 

other. A typical scenario involves a borrower who is foreclosed upon 

while a HAMP modification is still in review. Another scenario is that of a 

borrower making trial plan payments when the house is sold in 

foreclosure. There also may be faulty assignments in the foreclosure 

process that call into question whether the servicer or trustee has the 

authority to proceed with the process at all. That said, pure allegations of 

“robosigning” do not have the significance in Washington State that they 
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do in judicial foreclosure states, where false documents filed with the 

court can implicate charges of perjury. Given that the foreclosure trustee is 

also active at this stage of the foreclosure process, some of the causes of 

action may apply to the trustee rather than the servicer. It is beyond the 

scope of this chapter to provide a complete analysis of potential forms of 

trustee liability. Following are key causes of action that might apply when 

mortgagors are dual tracked: 

i. Washington Consumer Protection Act (“CPA”) 

CPA claims may be brought against the servicer and/or the 

foreclosure trustee in a dual track foreclosure case, depending on 

the facts and circumstances. Often in dual track cases, a 

representative of the servicer has promised orally or in writing that 

no sale would take place while the modification application is still 

under consideration. CPA claims may be brought for both the 

deception regarding the timing or result of the modification 

process (e.g., you will get a modification if you do X; you will 

receive a decision by Y date) and the representation about 

forbearance (e.g., while we are considering your modification, we 

will not foreclose). Further, if the application in question is for a 

HAMP modification, it is arguable that the failure to postpone the 

sale, in direct contradiction of the HAMP guideline that specifies 

the sale should not occur during such period, is deceptive to a 

borrower in that it contradicts public pronouncements to the 

contrary. A CPA claim could apply to the trustee in the event, for 

example, that there is equity being sacrificed by the sale and the 

trustee refused to exercise its independent duty to postpone the sale 

under such circumstances. Further, if the trustee has violated the 

Deed of Trust Act in some manner that is unfair to the borrower 

(e.g., lack of physical presence in Washington State, lack of 
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impartiality), that would also form the basis for a CPA claim 

against the trustee. 

ii. Equitable Estoppel 

A borrower may bring a claim of equitable estoppel in a dual track 

foreclosure case if the borrower acted to her detriment based on 

acts or representations of the servicer that the home would not be 

sold while the modification was still under review. For example, a 

borrower may fail to attempt to restrain a sale or file bankruptcy 

based on a belief that the sale would not be allowed to take place. 

iii. Promissory Estoppel 

A borrower may bring a claim of promissory estoppel to attempt to 

enforce a promise made by the servicer that the home would not be 

sold while the modification was still under review. In dual track 

cases, the borrower often relies upon such representations to her 

detriment in that she believes the sale will not take place and so 

does not make an attempt to restrain the sale or file bankruptcy 

based on that belief. 

iv. Breach of the Covenant of Good Faith and Fair Dealing 

The borrower may raise a claim for breach of the duty of good 

faith and fair dealing based on the underlying mortgage contract in 

the case of a dual track foreclosure.  

v. Fraud 

If the claim can be pleaded with the appropriate level of 

particularity and the facts support it, a claim for fraud may be 

brought because of statements made by the servicer that the sale 

would not take place while the modification was still under 

consideration.  
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vi. Negligent Misrepresentation 

A claim of negligent misrepresentation may be applicable in cases 

where the servicer has given inaccurate information concerning the 

status of the loan account that was relevant in the events leading up 

to a foreclosure sale in a dual track scenario. 

vii. Deed of Trust Act (“DOTA”) Violations 

In certain circumstances, the trustee may violate the DOTA in 

some manner, giving rise to claims against it in a dual track 

foreclosure case. An example would be a trustee that did not 

maintain the physical presence in Washington State, as is required 

under the DOTA. Also, the trustee is supposed to be impartial to 

the parties in its actions under the DOTA, and there may be a 

question as to its impartiality if it has a close business relationship 

with the servicer. There have been cases where the trustee is 

actually a subsidiary of the servicer, which arguably could raise a 

question concerning the true degree of impartiality it is able to 

demonstrate. Another aspect that could come into play under the 

DOTA is whether the actors had authority to act in the foreclosure 

process. For example, there may be a defective assignment of the 

deed of trust, or a faulty assignment of successor trustee. In such 

cases, the foreclosure itself may also be defective because there 

was a lack of authority to proceed.  

2.2.6 Defenses Associated with Servicing Failure Claims 

(a) Federal Preemption 

Federal savings associations and national banks have raised federal 

conflict and field preemption as defenses to borrower claims that arise 
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under state law.213 Defendants regularly raise field preemption against 

claims under state laws that prescribe acts or practices to servicers, such as 

unfair and deceptive acts and practices (UDAP) laws, or state mediation 

laws.214  

The preemption analysis differs between federal savings associations and 

national banks because it incorporates their respective regulations 

governing preemption, the Homeowners Loan Act (“HOLA”) and the 

National Banking Act (“NBA”).215 For federal savings associations, courts 

have applied a strict field preemption analysis, but for national banks, 

courts have employed a much more flexible conflict preemption 

analysis.216 Nevertheless, even HOLA preemption has softened to allow 

consumer protection and other claims in the mortgage servicing arena.217 

i. The Dodd Frank Act 

The Dodd-Frank Act changed the preemption analysis by 

eliminating field preemption, unifying the preemption analysis for 

national banks and federal thrifts, and clarifying preemption 

standards for state consumer laws.218 Although the Dodd-Frank 

Act applies only prospectively to contracts entered into after July 

21, 2010, it may still color the preemption analysis for preexisting 

                                                 
213 See, e.g., Tamburri v. SunTrust Mortg., Inc., 875 F. Supp. 2d 1009 (N.D. Cal. 2012); Campidoglio, LLC v. Wells 

Fargo& Co., No. 12-949, 2012 WL 4514333 (W.D. Wash. 2012). See also Wigod v. Wells Fargo Bank, N.A., 673 

F.3d 547, 581 (7th Cir. 2012) (discussed supra § 2.2.5(b)(iii)). 

214 See, e.g., cases cited supra note 213. 

215 See, e.g., 12 C.F.R. § 560.2 (eff. Jan 1, 2012); 12 C.F.R. § 34.4 (eff. Jan. 13, 2004). 

216 Tamburri v. SunTrust Mortg., Inc., 875 F.Supp.2d 1009, 1018 (N.D. Cal. 2012). 

217 Wigod, 673 F.3d at 578-80. 

218 PowerPoint: Laura Sanders & Andrew Pizor, Webinar, Preemption of State Consumer Protection Laws: Dodd-

Frank Changes and the New (Old) Barnett Standard, National Consumer Law Center webinar 16 (Nov. 29, 2011), 

available at http://www.nclc.org/images/pdf/conferences_and_webinars/webinar_trainings/presentations/2011-

2012/preemption_webinar_nov_2011.pdf . 
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contracts.219 It remains to be seen how this will affect the 

preemption analysis going forward.220  

ii. Federal Savings Associations 

For federal savings associations, courts have adopted the HOLA-

prescribed two-step field preemption analysis for state laws.221 

Under that analysis, courts establish whether the state law in 

question is preempted because it is listed as an category of 

regulation either enumerated or illustrated by 12 C.F.R. 

§560.2(b).222 If it does not fit these categories, the state law is 

presumed preempted if it affects lending, a presumption which 

may only be rebutted if the law fits the categories of law that are 

traditionally reserved to the states.223 These categories are listed in 

12 C.F.R. §560.2(c), and include real property, tort, and contract 

laws.224  

iii. National Banks 

Where the defendant is a national bank, courts have construed the 

NBA to implement a two-step conflict preemption analysis of state 

laws.225 First, the court establishes whether the state law is 

preempted by the express list of types of regulation that pertain 

exclusively to making loans or taking deposits that are listed in 12 

C.F.R. §34.4(a).226 If not preempted by this list, there is a 

presumption against the state law’s preemption, unless it conflicts 

                                                 
219 Id. at 17. 

220 Id. at 45. 

221 Silvas v. E*Trade Mortg. Corp., 514 F.3d 1001, 1005 (9th Cir. 2008). 

222 Id.  

223 Id. 

224 Id.  

225 Gerber v. Wells Fargo Bank, N.A., No. 11-1083, 2012 WL 413997, at *4 (D. Ariz. Feb. 9, 2012). 

226 Id. 
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with the letter or the purposes of the NBA.227 Courts have held that 

certain broad categories of law are not preempted by the NBA, 

including laws related to the transfer of property—specifically 

foreclosure laws—and usury and contract laws.228 In addition, it is 

“well settled that the NBA does not preempt all state consumer 

protection laws.”229 

 

                                                 
227 Id. at 5. 

228 Id. 

229 In re JPMorgan Chase Mortgage Modification Litig., No. 11-2290, 2012 WL 3059377, at *9 (D. Mass. July 27, 

2012). 
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2.3 Assignments 

Transfers of loans secured by deeds of trust230 usually fall into one of four categories: (1) 

outright transfer of the entire loan; (2) transfer of a partial interest in the loan, either 

outright or by means of a participation agreement; (3) securitization of the loan as part of 

a pool of loans; or (4) transfer of the loan as collateral for an obligation of the lender. 

Even in cases where the loan itself is not transferred, the owner of the loan may transfer 

rights associated with the loan to a third party. For example, the owner of a loan may 

transfer the right to service the loan (i.e., send billings, collect payments, enforce 

remedies for default, etc.) to a third party. Servicing rights are often transferred to the 

former owner, or the originator, of the loan in question. 

This chapter focuses on the law applicable in the State of Washington; however, some 

cases from other jurisdictions are cited where they may be relevant to how a Washington 

court would approach an issue that is not clearly addressed in Washington law. 

2.3.1 Best Practices 

Best practices in transferring or assigning loans are intended to minimize the risk 

of claims by third parties, and prevent problems of proof. Key best practices 

include: 

1. the original secured promissory note should be appropriately indorsed and 

delivered to the transferee;  

2. an assignment of the deed of trust should be recorded in the applicable real 

property records;  

3. an indorsement to the lender’s title insurance policy, insuring the assignment, 

should be obtained; and  

4. the assignment of any Uniform Commercial Code (UCC) financing statements 

filed in connection with the loan should be recorded with the appropriate 

authority.  

 

When these steps are taken, the more difficult issues described below can be 

avoided. When the parties do not indorse and deliver possession of the note to the 

                                                 
230 For ease of reading, this chapter will generally refer to promissory notes and to deeds of trust because those are 

by far the most common documents encountered in practice. However, most of the concepts discussed with 

reference to promissory notes apply equally to other types of instruments and most of those discussed with reference 

to deeds of trust also apply to mortgages. 
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transferee, or do not record an assignment of the deed of trust, complex issues can 

arise under sometimes contradictory provisions of the recording act, the UCC, the 

foreclosure laws, and the common law. The complexity arises in part due to the 

range of discreet imperatives present in the applicable laws. For example the 

recording act231 typically emphasizes the importance of recording an assignment 

document, while the UCC emphasizes possession of the original note,232 and 

foreclosure laws focus on ownership of the loan.233 When there is litigation over a 

loan, the overlapping layers of applicable law may also give rise to conflicts over 

procedure. In general, the various bodies of applicable law do not fit together 

well, and this may create confusion that delays and complicates enforcement of a 

creditor’s remedies against a delinquent or noncompliant borrower. 

2.3.2 Recording Act 

(a) Statutory Provisions 

RCW 61.16 provides for assignment of deeds of trust by means of a 

signed and acknowledged written instrument. Assignments of deeds of 

trust are subject to Washington’s recording act, which provides that an 

unrecorded assignment “is void as against any subsequent purchaser or 

mortgagee in good faith and for a valuable consideration from the same 

vendor.”234 As discussed below, however, this provision has several 

exceptions and qualifications that should be considered when applying the 

statute. 

The recording statutes speak in terms of mortgages and do not refer to 

deeds of trust. However, except as otherwise provided in RCW 61.24, all 

Washington laws relating to mortgages apply equally to deeds of trust.235  

                                                 
231 RCW 65.08 

232 RCW 62A et seq. 

233 RCW 61 et seq.  

234 RCW 65.08.070. See also related definitions in RCW 65.08.060. 

235 RCW 61.24.020. 
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For a discussion of the UCC’s provisions relating to assignment of record 

of UCC financing statements, when the secured loan is transferred, see 

Subsection 2.3.4(c) below. 

The following Subsections 2.3.2(b) through 2.3.2(d) discuss Washington 

cases dealing with the effect of the recording act on the rights of the 

transferee of a loan as against the transferor, the borrower, other holders of 

interests in the real estate, and other holders of interests in the loan. 

(b) Rights of Transferee vs. Transferor or Borrower 

RCW 65.08.060 does not require recording of the assignment of a deed of 

trust in order for the assignment to be valid as against either the transferor 

or the borrower.  

Although there is a risk of intervening rights of third parties, a transfer of a 

deed of trust and the debt it secures is effective between the transferor and 

the transferee even without recording or indorsement of the related 

promissory note. 236 

Transfer or assignment of a mortgage typically imposes a duty on the 

mortgagor to discontinue payments to the transferor and direct payments 

to the transferee. This duty is contingent upon, among other things, the 

mortgagor receiving appropriate notice of the transfer or assignment. 

Certain older cases such as Ross v. Johnson,237 held that recording itself 

constituted constructive notice to the borrower of the assignment, but 

these cases were decided under an earlier version of the statute and are no 

longer good law on this point. Under the current law, recording an 

assignment is not, by itself, sufficient notice of the transfer to the 

                                                 
236 Metropolitan Mortg. & Sec. Co., Inc. v. Becker, 64 Wn. App. 626, 630, 825 P.2d 360 (1992); In re United Home 

Loans, Inc., 71 B.R. 885, 889-91 (Bankr. W.D. Wash. 1987). 

237 Ross v. Johnson, 171 Wash. 658, 661-62, 19 P.2d 101 (1933). 



 

2.3 Assignments - Page 60 

 

mortgagor for purposes of invalidating payments made to the prior 

mortgagee.238  

(c) Rights of Transferee vs. Holders of Interests in the Property 

Typically, mortgages and liens on a property are prioritized first in time, 

first in right. Assigness of a mortgage or deed of trust will generally 

assume the same priority as the original holder. Failure to record an 

assignment may complicate the determination of priority. While failure to 

record an assignment of the deed of trust does not in and of itself result in 

loss of priority of the assigned deed of trust as against other liens on the 

property,239 a transferee without a recorded assignment of the deed of trust 

can lose rights to those who take interests in the mortgaged property 

without notice of the transferee’s rights.240 In Dunn v. Neu (1934), 241 the 

transferee of property took the property after a mortgage on the property 

had been released by the mortgagee of record. However, the release had 

taken place in violation of the rights of the actual owner/transferee of 

certain notes secured by the mortgage. Although the owner of the notes 

could still enforce them against their maker, the mortgage was effectively 

released as a lien on the property. 

Other examples of similar problems are discussed in 1 Nelson and 

Whitman, Real Estate Finance Law § 5.34 (5th ed. 2007). Those problems 

can include: (1) wrongful amendment or foreclosure of the deed of trust, 

or acceptance of a deed in lieu of foreclosure, by the record beneficiary; 

and (2) likelihood that the transferee that has not recorded will not receive 

notice of litigation involving title to the property. As illustrated by Dunn v. 

Neu, the transferee of the loan is at risk of losing out to subsequent holders 

                                                 
238 RCW 65.08.120. 

239 John M. Keltch, Inc. v. Don Hoyt, Inc., 4 Wn. App. 580, 583, 483 P.2d 135 (1971). 

240 Dunn v. Neu, 179 Wash. 351, 37 P.2d 883 (1934). 

241 Id. 
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of interests in the real estate (as opposed to subsequent holders of interests 

in the note) in these situations. 

(d) Rights of Transferee vs. Other Transferees of the Loan 

Situations can arise where: (1) one transferee of a loan receives possession 

of the original note; (2) a second transferee first records an assignment of 

the deed of trust in the real estate records; and (3) neither has notice of the 

other’s interest at the time of these actions. This issue is discussed at some 

length in 1 Nelson and Whitman, Real Estate Finance Law § 5.34 (5th ed. 

2007), in which the authors conclude that the transferee with possession of 

a negotiable note and holder in due course status should prevail. They 

further conclude that pre-UCC cases that place greater emphasis on 

recording of the assignment,242 should not be relied upon under the current 

provisions of Article 3 of the UCC as to negotiable notes governed by that 

Article. However, they state that recording “may be determinative in 

‘double-selling’ cases involving nonnegotiable notes” and that recording 

“is of critical importance in the case of mortgagee misconduct, as where 

the mortgagee colludes with the mortgagor to issue and record a 

fraudulent discharge of the mortgage after having assigned it.”243 Their 

conclusions are supported by the following authorities under Washington 

law: 

(a) Official Comment 7 to RCW 62A.9A-109 states that: “an attempt to 

obtain or perfect a security interest in a secured obligation by complying 

with non-Article 9 law, as by an assignment of record of a real-property 

mortgage, would be ineffective.” UCC Article 9 treats most sales of 

promissory notes as “security interests” that are automatically perfected 

upon attachment, so the comment applies to sales of notes (negotiable and 

nonnegotiable) as well as to true collateral assignments. 

                                                 
242 Examples of such cases in Washington include Berger v. Baist, 165 Wash. 590, 6 P.2d 412 (1931), and Price v. 

Northern Bond & Mortg. Co., 161 Wash. 690, 297 P. 786 (1931). 

243 Id. at 624.  
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(b) In Fidelity & Deposit Co. of Maryland v. Ticor Title Insurance Co.,244 

the original payee of a note secured by a deed of trust sold the note and an 

assignment of the deed of trust to one buyer and later forged another 

counterpart of the note and sold the forgery and another assignment of the 

deed of trust to a second buyer. The second buyer recorded its assignment 

before the first buyer recorded its assignment. The court held that the first 

buyer was entitled to enforce payment of the debt and foreclose the deed 

of trust, notwithstanding its later recording and the provisions of the 

recording act, because the forged note did not evidence a valid debt. The 

court stated: 

Where the assignee of a mortgage securing a negotiable 

note fails to record the assignment but gets and keeps 

possession of the note, he or she should, and by what is 

believed to be the better authority, does prevail over a 

subsequent purchaser of the mortgage from its record 

owner. The reason is substantially the same one that 

should leave the purchaser of the secured negotiable 

note free to ignore prior recorded assignments of the 

mortgage, namely that the principal thing that is being 

bought is the note itself, not its accessory, the mortgage. 

At least that is the controlling thought and should 

prevail in determining the rules governing the priorities 

of the parties who take successive assignments of it. 

Commercial policy in the free mobility of the debt is 

more important in a case of this sort than the policy 

underlying the recording acts. 

... And it follows that an assignee who gets and holds 

onto the negotiable note and mortgage, although 

running some risks if the assignment is not recorded, 

should not run the hazard of losing to a subsequent 

assignee from the assignor.245 

(c) In First National Bank of Aberdeen v. Andrews,246 the payee of two 

promissory notes secured by a single mortgage sold one of the notes to 

                                                 
244 Fidelity & Deposit Co. of Maryland v. Ticor Title Ins. Co., 88 Wn. App. 64, 68, 943 P.2d 710 (1997). 

245 Id. at 68. 

246 First Nat’l Bank of Aberdeen v. Andrews, 7 Wash. 261, 34 P. 913 (1893). 
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one buyer and the other note to another buyer, but assigned the mortgage 

only to one of the buyers. The court held that both buyers were entitled to 

the benefit of the mortgage on a pro rata basis. Van Diest Supply Co. v. 

Adrian State Bank, was a case coming to a similar result with respect to 

the assignment of a financing statement perfecting an Article 9 security 

interest.247 Presumably, the sellers and the buyers in these cases could 

have expressly agreed that only one of the notes would be secured by the 

collateral after the transfer (at least if doing so did not adversely affect the 

interests of the borrower or other third parties or if those parties 

consented), but they apparently did not do so.248 

(d) In re Jacobson,249 provides a good example of the confusion and proof 

problems that can arise in a foreclosure due to the transfer and 

securitization of a loan and due to the servicing of the loan by a servicer 

other than its owner. The court, in the context of a confusing and 

inconsistent chain of transfers of the note and deed of trust, stated: 

In Washington, only the holder of the obligation 

secured by the deed of trust is entitled to foreclose. 

RCW 61.24.005(2) defines “beneficiary” under a deed 

of trust as the holder of the instrument or document 

evidencing the obligations secured by the deed of trust. 

Having an assignment of the deed of trust is not 

sufficient because the security follows the obligation 

secured, rather than the other way around.250 

Further discussion of Washington law relevant to these issues can be 

found at 18 Washington Practice §§ 18.19 and 18.20 (2004). 

                                                 
247 Van Diest Supply Co. v. Adrian State Bank, 305 N.W.2d 342 (Minn. 1981). 

248 See 1 Nelson and Whitman, Real Estate Finance Law § 5.27 (5th ed. 2007). 

249 In re Jacobson, 402 B.R. 359, 367 (Bankr. W.D. Wash. 2009). 

250 Id. at 367 (footnote and citations omitted). 
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2.3.3 Article 3 of Uniform Commercial Code (Negotiable Instruments) 

A transferred deed of trust usually operates as security on a promissory note. That 

note constitutes a type of “instrument,” and may therefore be governed by the 

UCC, codified in Washington as RCW title 62A. Most of the relevant provisions 

of the UCC are in its Article 3 (governing negotiable instruments), but some are 

in Article 1 (general provisions) and Article 9 (secured transactions). Washington 

adopted the 1990 uniform version of UCC Article 3 in 1993 but, at the time of 

this publication, has not adopted the 2002 amendments to the uniform version. 

Some of the cases cited in this chapter were decided under prior versions of 

Article 3 – or under the Negotiable Instruments Law, which preceded Article 3. 

The UCC is a famously complicated statute. Only the most relevant provisions 

can be discussed here, and even those cannot be fully explored. The relevant 

provisions must be carefully reviewed in the context of any specific situation. The 

Ninth Circuit Bankruptcy Appellate Panel provided a good overview of Article 

3’s rules in In re Veal251. 

(a) Negotiability 

As an initial matter, it is important to understand the role that negotiability 

plays in determining what provisions of the UCC apply to a particular 

note. 

The term “instrument” is defined somewhat differently for purposes of 

UCC Article 3 than it is for purposes of Article 9. The Article 3 definition 

limits the term “instrument” to negotiable instruments,252 as defined in 

RCW 62A.3-104(a). Article 9, on the other hand, defines the term more 

broadly.253This means that an instrument that fails to meet the definition of 

a “negotiable instrument” set out in Article 3 would not be subject to 

                                                 
251 In re Veal, 450 B.R. 897, 2011 WL 2652328 (Bankr. 9th Cir. 2011). 

252 RCW 62A.3-104(b). 

253 RCW 62A.9A-102(47). 
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Article 3 provisions, but may still meet the definition of an instrument for 

purposes of Article 9, and be subject to the provisions of that statute.  

The basic requirements for a note to be negotiable for Article 3 purposes 

are set out in RCW 62A.3-104(a), which states: 

(a) Except as provided in subsections (c) and (d), 

“negotiable instrument” means an unconditional 

promise or order to pay a fixed amount of money, with 

or without interest or other charges described in the 

promise or order, if it: 

(1) Is payable to bearer or to order at the time it is 

issued or first comes into possession of a holder; 

(2) Is payable on demand or at a definite time; and 

(3) Does not state any other undertaking or instruction 

by the person promising or ordering payment to do any 

act in addition to the payment of money, but the 

promise or order may contain (i) an undertaking or 

power to give, maintain, or protect collateral to secure 

payment, (ii) an authorization or power to the holder to 

confess judgment or realize on or dispose of collateral, 

or (iii) a waiver of the benefit of any law intended for 

the advantage or protection of an obligor. 

Subsection (3) contains the requirement that is most likely to make a 

typical note nonnegotiable. It is common for notes to contain a variety of 

provisions that are not permitted by that subsection. For a more complete 

discussion of the requirements for a note to be negotiable under UCC § 3-

104, see 2 White and Summers, Uniform Commercial Code § 17-4 (5th 

ed. 2008); 1 Nelson and Whitman, Real Estate Finance Law § 5.29 at pp. 

560-63 (5th ed. 2007). For an argument that the concept of negotiability of 

notes secured by real estate has outlived its usefulness, see Whitman, How 

Negotiability has Fouled Up the Secondary Mortgage Market, and What 

to do About It, 37 Pepperdine L. Rev. 737 (2010). 
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It is possible that a court could apply Article 3 concepts to a nonnegotiable 

note by analogy.254 Also, some courts consider nonnegotiable notes to be 

“symbolic writings” for which possession of the original document itself is 

much more important than for ordinary contract obligations.255 For 

criticisms of the symbolic writing view of nonnegotiable notes, see 1 

Nelson and Whitman, Real Estate Finance Law § 5.33 n.32 and 

accompanying text (5th ed. 2007); Restatement (Third) of Property: 

Mortgages § 5.5 (1997). 

(b) Who Has the Right to Enforce a Note? 

RCW 62A.3-301 describes the parties entitled to enforce a note. 

Generally, to enforce a note, a person must have possession of it or satisfy 

the requirements of RCW 62A.3-309 regarding lost, stolen or destroyed 

instruments.256  

In addition, RCW 62A.3-203(b) gives “transferees” of notes the right to 

enforce them: 

(b) Transfer of an instrument, whether or not the 

transfer is a negotiation, vests in the transferee any right 

of the transferor to enforce the instrument, including 

any right as a holder in due course, but the transferee 

cannot acquire rights of a holder in due course by a 

transfer, directly or indirectly, from a holder in due 

course if the transferee engaged in fraud or illegality 

affecting the instrument. 

While the terms “transfer” and “transferee” are used in their general sense 

throughout most of this chapter, they are used in a special, technical sense 

in RCW 62A.3-203. For purposes of this statute, a note is deemed 

transferred “when it is delivered by a person other than its issuer for the 

                                                 
254 See Official Comment 2 to RCW 62A.3-104. 

255 In re Columbia Pac. Mortg. Inc., 22 B.R. 753, 755-56 (1982) (case decided under Oregon law by Washington 

bankruptcy court, but based on general principles as set out in Restatement (Second) of Contracts). 

256 See RCW 62A.3-301 and RCW 62A.1-201(20) (definition of “holder,” which generally requires that, in order to 

be a “holder” of a note, a person have possession of it). 
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purpose of giving to the person receiving delivery the right to enforce the 

instrument.”257 Thus, the note must not only be delivered, it must be 

delivered for the purpose of giving the transferee the right to enforce it in 

order for an Article 3 “transfer” to occur, and to give a party the rights of 

an Article 3 “transferee.” The transferee is entitled to require its transferor 

to indorse the instrument: “Unless otherwise agreed, if an instrument is 

transferred for value and the transferee does not become a holder because 

of a lack of indorsement by the transferor, the transferee has a specifically 

enforceable right to the unqualified indorsement of the transferor258 

However, where less than the entire instrument is transferred, the note is 

not deemed negotiated to the transferee and the transferee does not 

become a holder in due course or otherwise acquire rights under Article 3 

of the UCC.259  

It is important to understand that ownership of an instrument does not 

require that the owner be either a holder or a transferee within the UCC’s 

formal definitions of those terms. As noted in Official Comment 1 to UCC 

§ 3-203: 

Ownership rights in instruments may be determined by 

principles of the law of property, independent of Article 

3, which do not depend upon whether the instrument 

was transferred under Section 3-203. Moreover, a 

person who has an ownership right in an instrument 

might not be a person entitled to enforce the instrument. 

The Ninth Circuit Bankruptcy Panel reviewed the complex provisions of 

Article 3 in In re Veal.260 In summarizing the purpose of many of the 

Article 3 rules, the Veal court stated: 

                                                 
257 RCW 62A.3-203(a). 

258 RCW 62A.3-203(c). 

259 RCW 62A.3-203(d). 

260 In re Veal, 450 B.R. 897, 912, 2011 WL 2304200 (Bankr. 9th Cir. 2011). 
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This distinction further recognizes that the rules that 

determine who is entitled to enforce a note are 

concerned primarily with the maker of the note. They 

are designed to provide for the maker a relatively 

simple way of determining to whom the obligation is 

owed and, thus, whom the maker must pay in order to 

avoid defaulting on the obligation. UCC § 3–602(a), 

(c). By contrast, the rules concerning transfer of 

ownership and other interests in a note identify who, 

among competing claimants, is entitled to the note’s 

economic value (that is, the value of the maker’s 

promise to pay). Under established rules, the maker 

should be indifferent as to who owns or has an interest 

in the note so long as it does not affect the maker’s 

ability to make payments on the note. Or, to put this 

statement in the context of this case, the Veals should 

not care who actually owns the Note—and it is thus 

irrelevant whether the Note has been fractionalized or 

securitized—so long as they do know who they should 

pay. Returning to the patois of Article 3, so long as they 

know the identity of the “person entitled to enforce” the 

Note, the Veals should be content. 

(c) Holder in Due Course Rules 

i. Holder in Due Course Status 

The note can be indorsed and delivered to the transferee so as to 

make the transferee a holder in due course with the enhanced rights 

applicable to that status if the requirements of RCW 62A.3-302 are 

met. A holder in due course takes the note free of both (1) most 

defenses of the obligor under the note and (2) claims to the note by 

other parties.261 One of the requirements of RCW 62A.3-302 is that 

the transferee does not have notice that the note is overdue or has 

been dishonored or that certain defenses, claims or other infirmities 

exist. In that regard: “Public filing or recording of a document does 

                                                 
261 See RCW 62A.3-305 and 3-306. 
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not of itself constitute notice of a defense, claim in recoupment, or 

claim to the instrument.”262 

A deed of trust securing a note in the hands of a holder in due 

course shares the same immunity to defenses as the note itself.263  

Under the “shelter rule” of RCW 62A.3-203(a): “Transfer of an 

instrument, whether or not the transfer is a negotiation, vests in the 

transferee any right of the transferor to enforce the instrument, 

including any right as a holder in due course, but the transferee 

cannot acquire rights of a holder in due course by a transfer, 

directly or indirectly, from a holder in due course if the transferee 

engaged in fraud or illegality affecting the instrument.” This allows 

a transferee that does not itself qualify as a holder in due course, 

for one reason or another, to have the rights of a holder in due 

course that its transferor had. As noted above, a “transfer” in the 

technical Article 3 sense of the term requires delivery of 

possession of the note.264  

Where the Federal Deposit Insurance Corporation (“FDIC”) has 

taken over a failed financial institution and assigned its loans to 

one or more buyers, the FDIC and the buyers can have an 

enhanced holder in due course status under a line of cases 

described at 1 Nelson and Whitman, Real Estate Finance Law § 

5.29, at 568-72 (5th ed. 2007). 

The right of a transferee of a loan to claim holder in due course 

status is eliminated by consumer protection statutes in certain 

limited cases. The federal Home Ownership and Equity Protection 

Act of 1994 (“HOEPA”) makes the holder in due course doctrine 

                                                 
262 RCW 62A.3-302(b). 

263 North West. Mortg. Investors Corp. v. Slumkoski, 3 Wn. App. 971, 974, 478 P.2d 748 (1970). 

264 Id. 



 

2.3 Assignments - Page 70 

 

inapplicable to assignments of the types of high-cost loans that are 

regulated by HOEPA.265 The Federal Trade Commission’s holder 

in due course rule and the Washington retail installment sales act 

can limit the doctrine, but they apply only to certain sales of goods 

and services secured by deeds of trust, so they are of very limited 

application in the secondary mortgage market.266 Because of the 

limited applicability of these statutes, all commercial, and most 

residential, mortgage loans that are evidenced by negotiable notes 

are subject to the holder in due course doctrine. 

ii. Indorsement and Allonges 

Among other requirements, in order to create holder in due course 

status, a note must be properly indorsed “on the instrument” as 

provided in RCW 62A.3-204. Generally, signatures on a note are 

deemed to be authentic and authorized unless specifically denied in 

the pleadings.267 If so denied, the burden of establishing the 

validity of the signature is on the person seeking to establish its 

validity.268 

“For the purpose of determining whether a signature is made on an 

instrument, a paper affixed to the instrument is a part of the 

instrument.”269 While there appears to be no Washington law on 

what makes a separate paper signed by the indorser (known as an 

allonge) sufficiently “affixed” to the instrument to constitute an 

                                                 
265 15 U.S.C. § 1641(d)(1). 

266 See 16 C.F.R. § 433.1-433.2; RCW 63.14.020; 1 Nelson and Whitman, Real Estate Finance Law § 5.30 (5th ed. 

2007). 

267 RCW 62A.3-308(a). 

268 Id. 

269 RCW 62A.3-204(a). 
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indorsement, the law from other jurisdictions suggests that the 

paper should at least be stapled to the original note.270  

Official Comment 1 to the current version of RCW 62A.3-204(a) 

states that: “An indorsement on an allonge is valid even though 

there is sufficient space on the instrument for an indorsement.” 

Under the former version of Article 3 of the UCC, which was in 

effect in Washington until 1993 (and which, as of 2009, was still in 

effect for notes governed by New York law), it may be that an 

allonge can be used only if there is not sufficient space to place the 

indorsement on the instrument itself.271 

Use of a typical short-form recordable assignment of deed of trust 

form, which says that it assigns the deed of trust “together with the 

note or notes secured thereby” (or similar language) is sufficient to 

pass ownership of the note to the transferee even though the note is 

not indorsed and delivered, but without more is not a negotiation 

sufficient to give the transferee holder in due course status.272  

(d) What if the Transferee Does Not Have Possession of the Original 

Note? 

It is common for the owner of a loan not to have possession of the original 

note. It may have been lost, stolen or destroyed. It may not have been 

delivered by the seller of the loan. It may be that no one knows what 

happened to the original note. For negotiable notes, these situations are 

governed by RCW 62A.3-309 (Washington’s enactment of UCC § 3-309), 

which provides in full: 

(a) A person not in possession of an instrument is 

entitled to enforce the instrument if (i) the person was 

                                                 
270 Southwestern Resolution Corp. v. Watson, 964 S.W.2d 262 (Tex. 1997), and cases cited therein. 

271 See Safran and Stein, Getting Attached: When do Allonges Meet the Requirements of the New York UCC? 

Commercial Real Estate Financing 2009: How the World Changed (Practicing Law Institute 2009). 

272 In re United Home Loans, Inc., 71 B.R. 885, 889 (W.D. Wash. 1987). 
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in possession of the instrument and entitled to enforce it 

when loss of possession occurred, (ii) the loss of 

possession was not the result of a transfer by the person 

or a lawful seizure, and (iii) the person cannot 

reasonably obtain possession of the instrument because 

the instrument was destroyed, its whereabouts cannot 

be determined, or it is in the wrongful possession of an 

unknown person or a person that cannot be found or is 

not amenable to service of process. 

(b) A person seeking enforcement of an instrument 

under subsection (a) must prove the terms of the 

instrument and the person’s right to enforce the 

instrument. If that proof is made, RCW 62A.3-308 

applies to the case as if the person seeking enforcement 

had produced the instrument. The court may not enter 

judgment in favor of the person seeking enforcement 

unless it finds that the person required to pay the 

instrument is adequately protected against loss that 

might occur by reason of a claim by another person to 

enforce the instrument. Adequate protection may be 

provided by any reasonable means. 

The official comment to the statute states that the concept of “adequate 

protection” in subsection (b) is quite flexible and the form it takes depends 

on the facts of the individual case. A common form of adequate protection 

is for the creditor to provide the borrower with a lost note affidavit, 

indemnifying the borrower against liability if a party with possession of 

the original note attempts to enforce it. 

A creditor that does not have possession of the note should be prepared to 

prove that it has met all the applicable requirements of RCW 62A.3-309. 

As long as the borrower pays a party entitled to enforce the note under 

Article 3, the payment must be credited to the note so as to prevent the 

borrower from having to pay twice if another party appears later claiming 

a right to the payment.273 

                                                 
273 RCW 62A.3-602. 
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i. Note Wrongfully Withheld by a Known Person 

The seller of the loan or another known person may be in the 

possession of the note, but wrongfully refuse to deliver it to the 

transferee owner. UCC § 3-309 does not provide a remedy in that 

case unless the person in possession cannot be found or is not 

amenable to service of process: 

The person entitled to enforce the instrument 

must prove that he cannot reasonably obtain 

possession of the instrument because it was 

either destroyed, lost, or in the wrongful 

possession of an unknown person or a person 

that cannot be found or is not amenable to 

service of process. It is not sufficient for the 

person entitled to enforce the instrument to 

show only that its possession is being 

wrongfully withheld from him by a known 

person. When the person entitled to enforce the 

instrument knows who has possession of the 

instrument, he must bring an action against such 

party to recover the instrument.274 

ii. Note Lost Prior to Transfer to Current Owner 

One court has read UCC § 3-309(a) to mean that a person not in 

possession of a note may enforce it only if that person was in 

possession of the note at the time of loss of possession and that a 

transferee of that person may not enforce it.275 In Joslin, the 

transferee was denied recovery on the note because it had 

purchased the loan from the FDIC and the note evidencing the 

obligation had been lost while in the FDIC’s possession.276 

Notwithstanding that Joslin has been rejected by a number of 

courts, it has produced considerable uncertainty.277 A number of 

                                                 
274 Hawkland, Uniform Commercial Code Series, [Rev] § 3-309:4 (1999). 

275 Dennis Joslin Co. v. Robinson Broad. Corp., 977 F.Supp. 491 (D.D.C. 1997). 

276 Id. 

277 See, e.g., Beal Bank, S.S.B. v. Caddo Parish-Villas South, 218 B.R. 851 (N.D. Tex. 1998), aff’d 250 F.3d 300 

(5th Cir. 2001). 
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cases rejecting the Joslin ruling are collected in 2 White and 

Summers, Uniform Commercial Code, § 18-2, n.1 (5th ed. 2008) 

and in Atlantic National Trust, LLC v. McNamee278. The result in 

Joslin has also been rejected by the Permanent Editorial Board of 

the UCC in comment 2 to UCC § 3-309, as amended in 2002.279 

The amendment overrules Joslin by statute, but it has not been 

adopted in Washington. 

The court in Atlantic National Trust, supra, declined to follow 

Joslin. Instead, it held that UCC Article 3 does not address the 

assignability of rights under a note after the original note itself has 

been lost, stolen or destroyed.280 The court, citing UCC § 1-103, 

held that in the absence of an applicable provision of UCC Article 

3, Alabama’s common law of assignment of contract rights would 

control and held that the rights under the lost note were assignable 

under that common law.281 Such rights are also fully assignable 

under Washington law. In Washington, “all contracts are 

assignable unless such assignment is expressly prohibited by 

statute or is in contravention of public policy.”282 Money due or to 

become due upon a contract is assignable.283  

One commentator has criticized the reasoning of the cases that 

declined to follow Joslin, but stated that those cases could have 

                                                 
278 Atlantic Nat’l Trust, LLC v. McNamee, 984 So.2d 375, 64 UCC Rep. Serv. 2d 70 (Ala. 2007). 

279 Id. 

280 Atlantic Nat’l Trust, LLC, 984 So.2d 375, 379-82. 

281 Id. 

282 Puget Sound Nat’l Bank v. Dept. of Revenue, 123 Wn.2d 284, 288, 868 P.2d 127 (1994). 

283 School Dist. No. 15 v. Peoples Nat’l Bank, 13 Wn.2d 230, 233, 124 P.2d 947 (1942). 
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reached the same outcome (i.e., contra to Joslin) by applying the 

equitable theories of unjust enrichment and subrogation.284 

State Street Bank and Trust Co. v. Lord285 is a particular concern 

for transferees. It deals with a situation in which no one knew who 

owned the loan when the note was lost. The court held that, where 

there had been multiple assignments of the loan and there was no 

evidence as to who had possession of the note immediately before 

it was lost, the note could not be enforced and the mortgage could 

not be foreclosed. The court expressly recognized that this resulted 

in a windfall to the borrower. It further expressly declined to 

decide whether the owner of the loan must prove that its immediate 

transferor had possession of the note at one time or whether proof 

of possession by a more remote transferor will suffice. 

iii. The Concept of “Presentment” Under Article 3 

One of the more complicated aspects of Article 3’s rules is the 

concept of “presentment,” which is defined to mean a demand for 

payment of the note made to a party obligated to pay it.286 If the 

note is not paid upon presentment, it is deemed “dishonored.”287 

Further, a note that is not a demand note is deemed dishonored if it 

is not paid on its due date even without presentment.288 

When presentment is made, the person on whom demand is made 

has the right to require the person making presentment to “exhibit 

the instrument.”289 This seems to suggest that, when the lender 

                                                 
284 See Zinnecker, Extending Enforcement Rights to Assignees of Lost, Destroyed, or Stolen Negotiable 

Instruments Under UCC Article 3: A Proposal for Reform, 50 U. Kan. L. Rev. 111 (2001). 

285 State St. Bank and Trust Co. v. Lord, 851 So.2d 790 (Fla. App. 2003). 

286 RCW 62A.3-501(a). 

287 RCW 62A.3-502(a). 

288 RCW 62A.3-502(a)(3). 

289 RCW 62A.3-501(b)(2). 
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demands payment of a note, the borrower has the right to require 

the party making the demand to exhibit the original note. But this 

is not true for two reasons. 

First, Article 3 does not require either dishonor or presentment in 

order to require the issuer (i.e., the maker) to pay the note, 

although it does require dishonor in order to require an indorser to 

pay.290 

Second, most notes contain a boilerplate waiver of presentment, 

demand and dishonor along the lines of the following: “Borrower 

and all other parties now or hereafter obligated on this Note hereby 

waive presentment, demand, notice of dishonor, protest and notice 

of acceleration.” RCW 62A.3-504 validates waivers of 

presentment and notice of dishonor. 

(e) What if the Borrower Pays a Transferor That No Longer Has 

Possession of the Note? 

In Rodgers v. Seattle-First National Bank,291 recognized that in some 

cases a borrower can validly make payment to the transferor of a loan that 

does not have possession of the original note without having to pay the 

transferee who does have possession. In that case, the transferee had 

possession of the original note and had recorded an assignment. However, 

the transferee had not notified the borrower to make payment to it and it 

had at least implicitly allowed the transferor of the loan to continue to 

collect payments. The court held that, even in the absence of a formal 

agency relationship, the assignor can be the “secret agent” of the 

                                                 
290 Cf. RCW 62A.3-412 (which provides for when the issuer of a note is obligated to pay it and does not require 

dishonor or presentment), with RCW 62A.3-415 (which provides for when an indorser is obligated to pay and does 

require dishonor). See also The Uniform Commercial Code in Washington, at 351 n.318 (Wash. L. Rev. Assn. 

1967), which states: “Normally, of course, there is no requirement of presentment prior to suit against the maker . 

. . .” (citing the pre-UCC case of Hillman v. Stanley, 56 Wash. 320, 105 P. 816 (1909)). 

291 Rodgers v. Seattle-First Nat’l Bank, 40 Wn. App. 127, 131, 697 P.2d 1009 (1985). 
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assignee.292 The court quoted the following from a prominent treatise with 

approval: 

This theory can be made equally applicable to 

negotiable and nonnegotiable notes. The agency 

relationship is too typical, too widely expected, and too 

consistent with business practices to be denied by the 

assignee who has not taken the trouble to send an 

appropriate notice to negate it. Absent such a notice, it 

should be presumed.293 

The case involved a collateral assignment of the loan to secure a line of 

credit to the lender under the assigned loan. 

In Ross v. Johnson,294 the court stated that a borrower who pays the agent 

of a lender has a duty “at his peril to see that the person to whom he pays 

as agent is either (a) in possession of the instrument, or (b) has special 

authority to receive payment, or (c) has been represented by the owner and 

holder of the security to have such authority.”295 It further stated that 

“agency may be inferred from the course of dealing or conduct between 

the parties, or may be established by estoppel.”296 297 

In In re Columbia Pacific Mortgage, Inc.,298 a Washington bankruptcy 

court was less sympathetic to the borrower under the transferred loan in a 

situation factually similar to the cases cited in the preceding paragraphs. 

The Columbia Pacific case was decided under Oregon law, but much of 

the court’s discussion was based on general principles not limited to 

Oregon law. 

                                                 
292 Id. at 134 n.4. 

293 Id. (quoting G. Osborne, G. Nelson & D. Whitman, Real Estate Finance Law 344, 350 (1979)) 

294 Ross v. Johnson, 171 Wash. 658, 19 P.2d 101 (1933). 

295 Id. at 664. 

296 Id. 

297 For other older cases in which the court found the transferor of a loan acted as the transferee’s agent for 

collection of payments (or, in modern parlance, its “servicer). Erickson v. Kendall, 112 Wash. 26, 191 P. 842 

(1920); and Beckman v. Ward, 174 Wash. 326, 24 P.2d 1091 (1933). 

298 In re Columbia Pac. Mortg., Inc., 22 B.R. 753 (Bankr. W.D. Wash. 1982). 
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These cases are analogous to the common situation in modern mortgage 

finance where a bank or other loan originator sells a mortgage loan to a 

securitization trust and retains servicing of the transferred loan or where 

one or more servicers are appointed to service a pool of loans. Often in 

such transactions, the original notes are delivered to the transferee, but no 

assignments of the deeds of trust are recorded in the real property records.  

2.3.4 Article 9 of Uniform Commercial Code (Secured Transactions) 

(a) Transfers for Security Purposes 

Where the transfer of the note is not absolute, but is given as security for 

another obligation, provisions of Article 9 of the UCC govern the 

perfection and priority of that security interest. Security interests in notes 

secured by deeds of trust are governed by Article 9 even though real 

property liens are generally excluded from the scope of Article 9.299  

Such security transfers can be perfected either by possession300 or by filing 

a financing statement.301 A security interest perfected by filing is 

subordinate to one perfected by possession when a “purchaser” (which, as 

defined in the UCC, includes a secured party) gives value and takes 

possession of the instrument in good faith and without knowledge that his 

or her “purchase” (which includes taking a security interest) violates the 

rights of a secured party who perfected by filing.302 “However, a purchaser 

who takes even with knowledge of the [earlier] security interest qualifies 

for priority under [RCW 62A.9A-330(d)] if it takes without knowledge 

                                                 
299 See RCW 62A.9A-109(b) and (d)(11) and RCW 62A.9A-308(e). A “legislative note” appended to the end of the 

uniform version of UCC § 9-308 says: “Any statute conflicting with subsection (e) must be made expressly subject 

to that subsection.” The Washington legislature has not followed that suggestion with regard to the recording act, 

RCW 65.08.070. See also Rodgers v. Seattle-First Nat’l Bank, 40 Wn. App. 127, 131, 697 P.2d 1009 (1985). 

300 RCW 62A.9A-313(a). 

301RCW 62A.9A-312(a). 

302 See RCW 62A.9A-330(d) and definitions of “purchase” and “purchaser” in RCW 62A.1-201(29) and (30). 
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that the purchase violates the rights of the holder of the security 

interest.”303 

RCW 62A.9A-607 and 9A-619 (Washington’s versions of UCC §§ 9-607 

and 9-619) provide a mechanism for a secured party, holding a security 

interest in a promissory note secured by a deed of trust, that has not 

recorded an assignment in the real estate records, to later record 

documents without the debtor’s signature. This may be done in order to 

create recorded evidence of the transfer of the loan, and to facilitate non-

judicial foreclosure or other realization procedures by the secured party. 

(b) Sale of Note Treated as Security Interest 

UCC Article 9 treats most sales of promissory notes as “security interests” 

that are automatically perfected upon attachment.304 The technical 

requirements for attachment are set out in RCW 62A.9A-203 and should 

generally be met upon completion of the sale of a loan. Further, subsection 

(g) of that section provides: “The attachment of a security interest in a 

right to payment or performance secured by a security interest or other lien 

on personal or real property is also attachment of a security interest in the 

security interest, mortgage, or other lien.” Once perfected, this type of 

“security interest” gives the buyer of the note priority over subsequent lien 

creditors and over the seller’s trustee in bankruptcy.
305

 

One result of the purchase of a note being treated as a security interest is 

that the buyer should be able to take advantage of the provisions of RCW 

62A.9A-607 and -619 to record documents in the real estate records to 

reflect its ownership of the note and the deed of trust, even if an 

assignment by the seller has not previously been recorded.  

                                                 
303 Official Comment 7 to RCW 62A.9A-330(d). 

304 RCW 62A.1-201(37) and RCW 62A.9A-309(4). 

305 RCW 62A.9A-317(a)(2)(A) and 11 U.S.C. § 544(a)(1). 
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(c) No Requirement to File Assignment of UCC Financing Statement 

Unlike Washington’s recording act, Article 9 of the UCC makes filing a 

record of an assignment of a UCC-1 financing statement purely 

permissive. Failure to file an assignment does not affect the perfected 

status of the security interest.306 However, unless an assignment is filed of 

record, the assignor, which remains the secured party of record, has the 

power (even if not the right as against the assignee) to file amendments 

and terminations of the financing statement, and presumably to assign the 

financing statement to another assignee who may file of record before the 

first assignee.307 

2.3.5 Foreclosure Laws 

(a) Washington Foreclosure Statutes 

Washington’s foreclosure statutes are in RCW 61.24 et seq. (for non-

judicial foreclosure of deeds of trust) and RCW 61.12 et seq. (for judicial 

foreclosure of mortgages and deeds of trust). Neither statute states a 

requirement that the foreclosing creditor with a deed of trust or mortgage 

securing a negotiable note have the right to enforce the note under UCC 

Article 3. 

The deed of trust statute generally contemplates that the “beneficiary” is 

the party with the right to have the trustee exercise the power of sale in the 

deed of trust by means of the non-judicial foreclosure process.308 

Presumably, the term “holder” is not used in RCW 61.24.005 in the 

technical sense in which that term is defined for UCC purposes in RCW 

62A.1-201(20) (which generally requires a party to have possession of a 

                                                 
306 RCW 62A.9A-310(c); Uni-Com Nw., Ltd. v. Argus Publ’g Co., 47 Wn. App. 787, 795, 737 P.2d 304 (1987) 

(decided under prior version of Article 9). 

307 See Official Comment 2 to RCW 62A.9A-514. 

308 See RCW 61.24.030(7). RCW 61.24.005(2) defines “beneficiary” to mean “the holder of the instrument or 

document evidencing the obligations secured by the deed of trust…” 
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note in order to be its “holder”) because the deed of trust statute’s 

provision clearly applies to any type of obligation secured by a deed of 

trust, not just to an obligation evidenced by a note or other symbolic 

writing. Other provisions of the deed of trust act and the judicial 

foreclosure statute use the term “owner” rather than “holder” when 

referring to the creditor and it appears that the two terms are used 

interchangeably. For example: 

(i) RCW 61.24.030(7)(a) provides that “for residential 

real property, before the notice of trustee’s sale is 

recorded, transmitted, or served, the trustee shall have 

proof that the beneficiary is the owner of any 

promissory note or other obligation secured by the deed 

of trust” (emphasis added). In this context, “residential 

real property” means “property consisting solely of a 

single-family residence, a residential condominium 

unit, or a residential cooperative unit.”309 If the trustee 

acts in good faith, it can meet this requirement by 

relying on “a declaration by the beneficiary made under 

the penalty of perjury stating that the beneficiary is the 

actual holder of the promissory note or other obligation 

secured by the deed of trust.”310 

(ii) RCW 61.24.030(l) requires that the Notice of 

Default in a non-judicial foreclosure on residential real 

property provide the “name and address of the owner of 

any promissory notes or other obligations secured by 

the deed of trust.” 

(iii) The mortgage statute does not contain any explicit 

requirement with respect to the foreclosing party’s 

relationship to the mortgage, but RCW 61.12.070 refers 

to “the mortgagee or other owner of such mortgage” 

suggesting that it is the ownership of the mortgage (and 

presumably the loan that it secures) that is important. 

                                                 
309 RCW 61.24.005(13). 

310 RCW 61.24.030(7)(a) and (b) (emphasis added). Note that the first sentence of subsection (a) of the statute uses 

the term “owner” of the note and the second sentence uses the term “holder.” 
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(b) Must the Creditor Have the Right to Enforce the Note Under UCC 

Article 3 in Order to Foreclose the Deed of Trust? 

There is limited Washington case law on the issue of whether a deed of 

trust can be foreclosed, either non-judicially or judicially, when the owner 

of a loan does not have the right to enforce the note under the technical 

requirements of RCW 62A.3-301 and 3-309. Cases in other jurisdictions 

split on the issue. 

i. Cases Allowing Foreclosure 

Braut v. Tarabochia,311 was a judicial foreclosure case in which 

the lender did not have possession of the original note. He had a 

copy of a document that apparently described the terms of a 

promissory note, but did not have a copy of the note itself. There 

were allegations against the creditor that he had forged the 

document after summary judgment was entered against him and 

that he had tried to bribe a witness in the case. Despite all of that, 

the court allowed foreclosure of the mortgage. Although the court 

mentions the UCC, it does not cite Article 3 and does not consider 

the question of whether the secured obligation was a negotiable 

instrument. The analysis largely deals with evidentiary rules about 

admission of copies of documents. 

Some courts in other states have allowed foreclosure of a deed of 

trust or mortgage even if the creditor did not have possession of the 

note and could not meet the requirements of UCC § 3-309 for 

enforcing a lost, destroyed or stolen note. Some of these cases have 

reached that result on the theory that, even though the creditor is 

barred from a legal action on the note, it can still pursue an 

                                                 
311 Braut v. Tarabochia, 104 Wn. App. 728, 17 P.3d 1248 (2001). 
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equitable action of foreclosure. Another possible theory is that the 

note only evidences the debt and is not the debt itself.312 

Mitchell Bank v. Schanke is a case in which the court allowed a judicial 

foreclosure in a situation where the creditor did not have possession of the 

note.313 In Mitchell, the court did not cite to Article 3 and did not consider 

whether the creditor could comply with UCC § 3-309. 

In some cases in which borrowers have asserted wrongful initiation of a 

foreclosure and other claims, courts have held that a foreclosing creditor 

need not demonstrate to the borrower that it has possession of the note as a 

condition precedent to foreclosing non-judicially on a deed of trust 

securing the note. In some of these cases, the borrower sought damages for 

wrongful foreclosure after completion of a foreclosure sale and in others 

the borrower sought to restrain a sale that had not yet taken place.314 These 

cases generally rely on the theory that the applicable state’s deed of trust 

                                                 
312 New England Sav. Bank v. Bedford Realty Corp., 238 Conn. 745, 757-60, 680 A.2d 301 (1996) (stating that the 

court did not address the question of whether a deficiency judgment could be obtained by a creditor that did not have 

the right to enforce the note under Article 3).  

In a later opinion that was not officially published, a Connecticut superior court stated that the implication of New 

England Sav. Bank v. Bedford Realty Corp., is that the creditor could not have obtained a deficiency judgment or a 

judgment on the note unless it could have shown a right to enforce the note under Article 3. Cadle Co. of Conn. Inc. 

v. Messick, 45 UCC Rep. Serv. 2d 563 (Conn. Super. 2001). But see Weaver Landfill, Inc. v. Eastman Envtl. Transp. 

Servs, 37 UCC Rep. Serv. 2d 342 (Va. Cir. Ct. 1998) (holding, without citation to authority that inability to enforce 

an apparently unsecured note under Article 3 “does not prevent a suit on the underlying obligation between the 

parties”).  

In re Perrysburg Marketplace Co., 208 B.R. 148, 159-60 (Bankr. N.D. Ohio 1997). These cases, which distinguish 

the note from the debt and allow the creditor to enforce the debt even where it does not have the right to enforce the 

note, do so without discussion of the relevant section of Article 3, UCC § 3-310 which is codified in Washington as 

RCW 62A.3-310. That section provides that, where a note is taken for an obligation, the underlying obligation is 

suspended until the note is dishonored (under RCW 62A.3-502) or paid. RCW 62A.3-310(b)(1) and (2). However, if 

“the obligee is the person entitled to enforce the [note] but no longer has possession of it because it was lost, stolen, 

or destroyed, the obligation may not be enforced to the extent of the amount payable on the instrument, and to that 

extent the obligee’s rights against the obligor are limited to enforcement of the instrument.” RCW 62A.3-310(4). See 

also Official Comment 4 to UCC § 3-310. 

313 Mitchell Bank v. Schanke, 268 Wis.2d 571, 676 N.W.2d 849 (2004). 

314 See, e.g., Wallis v. Indymac Fed. Bank, 717 F. Supp. 2d 1195, 1200 (W.D. Wash. 2010); Pantoja v. Countrywide 

Home Loans, Inc., 640 F. Supp. 2d 1177, 1186 (N.D. Cal. 2009) (California law); Diessner v. Mortgage Elec. 

Registration Sys., 618 F. Supp. 2d 1184, 1187 (D. Ariz. 2009) (Arizona law); Mansour v. Cal-West. Reconveyance 

Corp., 618 F. Supp. 2d 1178, 1181 (D. Ariz. 2009) (Arizona law); Ernestberg v. Mortgage Investors Grp., 2009 WL 

160241 (D. Nev. Jan. 22, 2009) (Nevada law). 
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statute provides a “comprehensive framework for the regulation of a non-

judicial foreclosure sale” that does not require production of the original 

note.315 A Washington federal district court came to the same conclusion 

with respect to the Washington deed of trust statute in Freeston v. Bishop, 

White & Marshall, P.S.316 However, it should be noted that all of the 

foregoing cases are trial court opinions and some do not discuss the 

provisions of UCC Article 3 at all in reaching their decisions.317 Some 

cases (e.g., Wallis and Diessner) mention Article 3, but do not analyze it 

in detail, and instead rest their decisions on the cases cited above in this 

paragraph or similar cases or on the fact that the applicable non-judicial 

foreclosure statute does not require production of the original note before 

foreclosure.
318

 

ii. Cases from Other States Disallowing Foreclosure 

Florida (a judicial foreclosure state) has case law in which courts 

have refused to allow foreclosure of a mortgage where the creditor 

could not prove that it was entitled to enforce the note under 

Article 3.
319

 

                                                 
315 Newbeck v. Washington Mut. Bank, 2010 WL 291821, at *7 (N.D. Cal. Jan. 19, 2010). 

316 Freeston v. Bishop, White & Marshall, P.S., 2010 WL 1186276 (W.D. Wash. Mar. 24, 2010) (citing Diessner, 

but not mentioning Article 3). (aff’d. by Ninth Circuit Court of Appeals in unpublished decision) 

317 Cf. In re Hwang, 396 B.R. 757 (Bankr. C.D. Cal. 2008), in which the court put great stress on Article 3. That 

case involved a series of transfers of the loan and, apparently, a securitization. IndyMac had possession of the note 

and purported to be the servicer, but acknowledged that it did not know who owned the loan. IndyMac moved for 

relief from the automatic stay in bankruptcy to foreclose the deed of trust securing the note. After analyzing Article 

3 in detail, the court ruled that, because it had possession of the note, IndyMac was entitled to enforce it under 

Article 3, but that IndyMac needed to proceed in the name of the owner of the loan as the real party in interest. None 

of the cases cited in the text above refer to Hwang and Hwang did not address the question of whether a creditor 

pursuing a non-judicial foreclosure needs to be able to produce the original note under California law. The Hwang 

case was cited with approval in In re Jacobson, 402 B.R. 359 (Bankr. W.D. Wash. 2009) on the real party in interest 

issue. 

318 Wallis, 717 F. Supp. 2d at 1200; Diessner, 618 F. Supp. 2d at 1187. See also Gardner v. American Home Mortg. 

Serv., Inc., 2010 WL 582117 (E.D. Cal. Feb. 11, 2010); Goodyke v. BNC Mortg., Inc., 2009 WL 2971086 (D. Ariz. 

Sept. 11, 2009). See also ING Bank v. Korn, 2009 WL 1455488 (W.D. Wash. May 22, 2009) (in an unclear 

procedural setting, the court dismissed borrower’s counterclaim for production of original note without analysis or 

citation to authority). 

319 See State St. Bank and Trust Co. v. Lord, 851 So.2d 790 (Fla. App. 2003); Dasma Invs., LLC v. Realty Assocs. 

Fund III, L.P., 459 F. Supp. 2d 1294, 1302 (S.D. Fla. 2006). 
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iii. Possibly Analogous Washington Law re Statute of Limitations 

A borrower, seeking to argue that a creditor that does not have the 

right to enforce the note under Article 3 also cannot foreclose the 

deed of trust, could argue that the situation is similar to others in 

which a creditor does not have the right to enforce a debt. For 

example, the borrower could argue that the situation is analogous 

to one in which the statute of limitations has run on the secured 

debt. 

When the statute of limitations runs on a promissory note or other 

obligation secured by a deed of trust or mortgage, it runs on the 

security as well and the grantor or mortgagor may have title to the 

property quieted as against the creditor under RCW 7.28.300, the 

quiet title statute applicable to deeds of trust and mortgages on real 

property.320 The quiet title statute applicable to personal property, 

does not contain a similar provision.321 

Washington courts have held that a debtor can neither recover 

possession of pledged personal property in the possession of a 

creditor after the applicable statute of limitations has run nor 

maintain an action on the pledged collateral (e.g., an action to 

enforce a pledged promissory note in the possession of the 

creditor).322  

“A debt is not extinguished by the expiration of the statute of 

limitations on its remedy for enforcement of the contract” and a 

deed of trust on which the statute of limitation has run is voidable, 

                                                 
320 Walcker v. Benson & McLaughlin, P.S., 79 Wn. App. 739, 904 P.2d 1176 (1995). See also 18 Washington 

Practice § 18.34 (2004). 

321 See RCW 7.28.310. 

322 See Hodge v. Truax, 184 Wash. 360, 51 P.2d 357 (1935); Kolstad v. Younglove Grocery Co., 32 Wn.2d 212, 

216, 201 P.2d 142 (1948) (allowing judicial foreclosure on pledged stock after running of statute of limitations on 

the secured debt). See also Krueger v. Tippett, 155 Wn. App. 216, 229 P.3d 866 (2010). 
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not void.323 If a trustee’s sale is held under such a deed of trust, it 

cannot be challenged later; rather, it must be challenged by way of 

a presale action to restrain the sale pursuant to RCW 61.24.130.324 

If, in order to close a pending sale of property and in lieu of 

pursuing a quiet title action, a borrower pays a creditor to release a 

deed of trust of record after the statute of limitations has run on the 

secured obligation, the borrower may not recover the payment on 

an unjust enrichment theory. 325 

(c) Preclusive Effect of Completion of Non-judicial Trustee’s Sale 

i. Effect of Borrower’s Failure to Restrain Non-judicial 

Foreclosure Sale 

In the case of deed of trust securing a commercial loan or one 

encumbering property that is not owner-occupied residential real 

property (as defined in RCW 61.24.005(8) and (11)), failure to 

obtain an injunction restraining a non-judicial foreclosure sale may 

result in a waiver of defenses to the underlying debt, but not of all 

defenses based on irregularities at the sale itself.326 “Where 

applicable, waiver only applies to actions to vacate the sale and not 

to damages actions.”327 

RCW 61.24.127 applies to non-commercial loans secured by 

owner-occupied residential real property pursuant to 2011 and 

2009 amendments to the deed of trust statute. Under that provision, 

completion of a non-judicial foreclosure does not result in waiver 

of a claim for (1) common law fraud or misrepresentation, (2) 

violation of RCW title 19, (3) failure of the trustee to materially 

                                                 
323 CHD, Inc. v. Boyles, 138 Wn. App. 131, 138-39, 157 P.3d 415 (2007). 

324 Id. 

325 Jordan v. Bergsma, 63 Wn. App. 825, 822 P.2d 319 (1992). 

326 See e.g. Klem v. Washington Mutual Bank, Wn.2d, 295 P.3d 1179, 1192 (2013); CHD, Inc. v. Boyles, 138 Wn. 

App. 131, 139, 157 P.3d 415 (2007). 

327 See Klem, supra, at 295 P.3d 1192 
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comply with the provisions of RCW chapter 61.24, or (4) a 

violation of RCW 61.24.026 (relating to proposals for short sales at 

prices less than the loan balance). The claim is subject to various 

limitations including that it (a) must be brought not later than two 

years from the date of the foreclosure sale and within the 

applicable statute of limitations, (b) may seek only monetary 

damages, (c) “may not affect in any way the validity or finality of 

the foreclosure sale or a subsequent transfer of the property”, (d) 

may not be used to cloud title to the property, and (e) may be for 

recovery only of actual damages. 328 

As a practical matter, these provisions, together with RCW 

61.24.130’s requirement conditioning an order restraining a non-

judicial foreclosure on the plaintiff’s making payments on the loan 

during the litigation, can make it difficult for many borrowers to 

litigate certain types of defenses to foreclosure. 

ii. Effect of Issuance of Trustee’s Deed 

Once a non-judicial trustee’s sale has occurred, RCW 61.24.040(7) 

gives the trustee’s deed strong preclusive effect with respect to 

certain types of claims. The authors of 1 Nelson and Whitman, 

Real Estate Finance Law § 7.21 (5th ed. 2007), cite that statute as 

an example of a particularly strong statute validating completed 

non-judicial sales: 

The third category [of this type of statute], which we characterize 

as “conclusive presumption for bonafide purchasers – all aspects 

of foreclosure” affords the greatest protection for BFPs. At least 

fourteen states have this type of legislation. Washington’s statute 

typifies this category – it requires the foreclosing trustee to issue to 

the foreclosure purchaser a deed which: 

                                                 
328 RCW 61.24.127(2). 
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shall recite the facts showing the sale was 

conducted in compliance with the requirements 

of this chapter and of the deed of trust, which 

recital shall be prima facie evidence of such 

compliance and conclusive evidence thereof in 

favor of bona fide purchasers and 

encumbrancers for value. 

The literal language of this third type of statute is breathtakingly 

broad in its impact on BFPs. Not only does it purport to protect a 

BFP from notice defects and other procedural defects in the 

foreclosure process, it is also arguably applicable even where the 

mortgagee had no substantive right to foreclose. Suppose, for 

example, a mortgage is foreclosed even though the obligation it 

secured is not in default. Or suppose the mortgage was forged. 

Under traditional state law such foreclosure in each instance would 

be void, and would be set aside even against a sale purchaser who 

was a BFP. To allow a BFP to prevail over a mortgagor who was 

not in default or over a person who never executed a mortgage to 

begin with is fundamentally unfair and is a normative result that 

legislatures adopting “category three” statutes probably did not 

intend. 

A 2012 decision of the Washington Supreme Court, in a case with 

a trustee’s sale that appeared to have been mishandled in various 

ways, voided a trustee’s sale on a number of grounds, some of 

which call into question whether the effect of this statute is as 

broad as the authors of the foregoing quotation believe.329 

                                                 
329 See Albice v. Premier Mortg. Servs. of Wash., Inc., 174 Wn.2d 560, 276 P.3d 1127 (2012). 
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2.3.6 Certain Procedural Issues in Litigation 

(a) Statute of Limitations 

When a note has been lost and its contents are provided by parol evidence, 

it is still a written contract rather than an oral one, so the six year statute of 

limitations for written contracts applies rather than the three year statute 

for oral contracts.330  

When the FDIC takes over a failed financial institution and sells one or 

more of the institution’s loans to a buyer, the buyer can take advantage of 

the statute of limitations available to the FDIC, which can be somewhat 

longer than that available in other cases due to its provisions treating the 

cause of action on the note as accruing when the FDIC takes over the 

institution.331 
 

(b) Servicer as Real Party in Interest; Standing 

It is common for transferees of real estate loans in the secondary mortgage 

market to use third party servicers to service the loans, and they often use 

the transferor or another prior owner of the loan for that purpose. In 

securitized loans, a master servicer typically services the loans in the pool 

that are not in default, and a special servicer services loans that are in 

default. 

In such situations, where the servicing of the loan is separated from its 

ownership, the servicer often appears in litigation and bankruptcy 

proceedings to enforce the loan. In doing so, the servicer must comply 

with Fed. R. Civ. P. 17 or Washington Civil Rule 17, as applicable, which 

require that actions be prosecuted in the name of the real party in interest, 

i.e., the owner of the loan. It must also carefully plead and prove its role 

with respect to the loan and that it has standing to enforce the loan as 

                                                 
330 Lutz v. Gatlin, 22 Wn. App. 424, 427, 590 P.2d 359 (1979). 

331 See Federal Fin. Co. v. Gerard, 90 Wn. App. 169, 176-77, 949 P.2d 412 (1998). 
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agent for the owner. These issues are explored in some detail in In re Veal, 

and In re Jacobson.332 

(c) Local Court Rules 

Some Washington counties have local court rules setting requirements that 

must be complied with before the court will enter judgment on a 

promissory note. For example, until withdrawn in 2011, King County 

Local Rule 58(d) provided: “The court will sign no judgment upon a 

promissory note until the original note has been reviewed by the court.” It 

does not expressly permit an exception for situations where the lender has 

proved its right to enforce a note of which it does not have possession 

under RCW 62A.3-309 or otherwise. Snohomish County Local Rule 58(d) 

and Whatcom County Civil Rule 54(c) are similar. 

Spokane County Local Rule 58(d) does make provision for proof under 

RCW 62A.3-309. It provides, in pertinent part: 

No judgment on a promissory note will be signed until 

the original note has been filed with the clerk, absent 

proof of loss or destruction. If the original note has 

been lost, destroyed or is not available, the court may 

enter judgment upon satisfaction of RCW 62A.3-309 

and sufficient proof of existence of debt, such as written 

agreement, billing statement, invoice or credit 

application, together with an affidavit or testimony 

supporting the claim. 

The Spokane County rule does not expressly address nonnegotiable notes 

not subject to UCC Article 3. 

Some other counties also have local rules addressing the issue. There is an 

obvious lack of uniformity among the various rules. 

 

                                                 
332 In re Veal, 450 B.R. 897, 2011 WL 2652328 (Bankr. 9th Cir. 2011), and In re Jacobson, 402 B.R. 359, 365-67 

(Bankr. W.D. Wash. 2009). 
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2.4 Mortgage Electronic Registration System (“MERS”) 

There has been significant speculation around the role of MERS in the foreclosure 

process. This chapter explains the origin and purpose of MERS and clarifies its role in the 

foreclosure process in Washington State. It then addresses the recent Bain ruling and its 

likely implications for MERS’s participation in future foreclosures, as well as potential 

impacts to homeowners’ legal rights. 

2.4.1 Description 

(a) Origins of MERS 

MERS began as a project in 1993 when Fannie Mae, Freddie Mac, and 

Ginnie Mae published a white paper analyzing the need for an electronic 

mortgage registration system.333 MERS was incorporated in 1995 as a 

Delaware nonstock corporation owned by its members.334 The charter 

members, which included the Mortgage Bankers Association of America, 

provided initial capitalization, hired an executive team to run the project, 

and hired Electronic Data Systems (EDS) to develop the technology.335 

MERS officially launched in April 1997.336 

(b) What is MERS? 

MERSCORP Holdings, Inc. is the parent company of Mortgage Electronic 

Registration Systems, Inc.337 In general usage, “MERS” may refer to the 

corporate entity of Mortgage Electronic Registration Systems, Inc., or it 

may refer to its flagship product, the MERS database. Within this 

document, we will attempt to add clarity by referring to the corporate 

entity as MERSCOPR Holdings and the product database as MERS. 

                                                 
333 R. K. Arnold, Yes, There is Life on MERS, 11-AUG PROB. & PROP. 32, 33 (1997) (discussing the origins of the 

MERS system).  

334 Id. 

335 Id. 

336 Id.  

337 MERSCORP Holdings, Inc., About Us, http://www.mersinc.org/about-us/about-us (last visited Sept. 4, 2012). 
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The MERSCORP Holdings corporate entity comprises three classes of 

membership:  

- Agency Class (Fannie Mae and Freddie Mac); 

- Lender/Servicer Class (companies that lend and/or service mortgage loans); 

and 

- Related-Industry Class (title companies, mortgage insurance companies, and 

those indirectly involved with the mortgage business).338 

 

Members pay annual fees and transaction fees to execute electronic 

transactions on the MERS system.339  

The MERS system is a national database that tracks changes in servicers, 

as well as changes to beneficial ownership over the life of each loan 

registered in the system.340 When a mortgage loan is originated, a MERS 

member pays a fee to initially register the loan in the MERS system.341 

The loan receives a unique, permanent mortgage identification number 

(MIN).342 Members pay a transfer fee to transfer servicing or document a 

beneficiary change electronically.343  

When a mortgage is originated using this system, MERSCORP Holdings 

is recorded as the mortgagee of record.344 The changes to servicers and/or 

beneficiaries over the life of the loan are recorded in the MERS system, 

while MERSCORP Holdings the entity remains the mortgagee in county-

level records.345 

                                                 
338 Arnold, supra note 333, at 33. 

339 Id. 

340 MERSCORP Holdings, Inc., FAQ, http://www.mersinc.org/about-us/faq (last visited Sept. 4, 2012). 

341 Arnold, supra note 333, at 34. 

342 Id. 

343 Id. at 34-35; MERSCORP Holdings, Inc., supra note 340. 

344 Arnold, supra note 333, at 34. 

345 Id. at 34-35. 
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Access to the MERS system depends on the relationship to the mortgage 

loan.346 Servicers and investors can update their loan files, but other 

members and the general public can only view the information.347 Access 

to the system for homeowners, county officials, and regulatory officials is 

free of charge.348 

(c) Purpose 

MERS originated with two goals in mind. First, it aimed to increase 

efficiency in the transfer of servicing rights, and beneficial ownership, in 

the residential mortgage market.349 Streamlining the recording of such 

transactions helped fuel an explosion in the secondary market for the 

rights associated with owning and servicing mortgages.350 The resulting 

efficiencies also freed up money to fund more residential mortgages, 

thereby expanding the size of the market. 351 

The second, related, goal was to decrease costs.352 Under state law, 

mortgage assignments must be recorded with the county recording 

office.353 The counties charge a fee for each recording.354 Since 

MERSCORP Holdings itself is listed as the mortgagee of record with the 

county, and records transfers internally without paying the county 

recording fee each time an intra-MERS transaction takes place, 

MERSCORP Holdings was able to charge a lower fee, compared to the 

                                                 
346 Id. at 33. 

347 Id. at 33-34. 

348 MERSCORP Holdings, Inc., supra note 340. 

349 Arnold, supra note 333, at 33. 

350 Id. at 34. 

351 Id. 

352 Id. at 33. 

353 Christopher L. Peterson, Foreclosure, Subprime Mortgage Lending, and the Mortgage Electronic Registration 

System, 78 U. CIN. L. REV. 1359, 1362 (2010). 

354 Id. 
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local government recording office, for each such transaction. This, in turn, 

lowered the operating costs for MERS members.355 

(d) Pros and Cons  

MERS appears to have achieved its intended goals. However, whether the 

result was beneficial depends on the point of view of the stakeholder. 

First, while MERSCORP Holdings has promoted its product as a way to 

increase liquidity in the residential mortgage market, the added liquidity 

has not been without consequences. Critics point to the easy flow of 

money created by decreasing the exit costs to originators, and facilitating 

the transfer of risky mortgage loans 356 as one of the key factors that led to 

the rise of securitization and subprime lending (for additional information 

on securitization, see Section 1.2 Securitization of Home Loans).357  

Second, MERSCORP Holdings achieved its goal of helping participants 

reduce their operating costs by replacing more expensive county recording 

fees with its own more modest fees.358 Critics also point to the unintended 

consequences of this success: some counties use these fees to fund court 

systems, legal aid, low-income housing programs, or schools, and so are 

likely negatively impacted by the lost fee revenue.359 

Third, MERSCORP Holdings provided a convenient service for 

participants, in that it, as mortgagee of record, receives service of process, 

legal notices and other mail regarding the mortgaged properties.360 

MERSCORP Holdings, Inc., then sorts, scans, and transmits the 

documents electronically to the appropriate member.361 However, despite 

                                                 
355 Id. 

356 Id. at 1359-62. 

357 Id. at 1398. 

358 Id. at 1362. 

359 Id. 

360 MERSCORP Holdings, Inc., supra note 340. 

361 Id. 
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being a lesser proxy for the actual current beneficiary of the mortgage 

loan, it will often either record assignment of the trustee, or may even 

bring foreclosures in its own name.362 This is a subject of considerable 

controversy nationally, as well as in Washington State, and will be 

covered in more detail later in this chapter (see Section 2.4.3).  

2.4.2 MERS’s Role in the Foreclosure Process 

MERS’s role begins at loan origination when it is characterized as the original 

mortgagee.363 Standard language in the security instrument signed at closing 

purports to grant and convey legal title of the mortgage to MERS, thus giving it 

the right to act on behalf of the current and subsequent owners of the loan.364 If 

the homeowner later defaults on the loan, the foreclosure documents either name 

MERS as the beneficiary (less frequently now), or MERS is named as the party 

with authority to record an assignment of trustee, and that foreclosure trustee then 

performs the required steps of a non-judicial foreclosure. These practices led to 

the eventual certification of several questions to the Washington Supreme Court 

in Bain. 

2.4.3 Challenges to MERS/MERSCORP Holdings - The Bain Ruling 

(a) Background 

In 2006 and 2007 respectively, Plaintiffs Selkowitz and Bain bought 

homes in King County.365 In both cases, the deed of trust named MERS as 

the beneficiary.366 Subsequently, Selkowitz’s lender, New Century 

Mortgage Company, filed for bankruptcy, and Bain’s lender, IndyMac 

Bank FSB, went into receivership.367 Both plaintiffs fell behind in their 

                                                 
362 Peterson, supra note 353, at 1362-63. 

363 MERSCORP Holdings, Inc., supra note 340. 

364 Id. 

365 Bain v. Metropolitan Mortg. Grp., Inc., 2012 WL 3517326, at *2 (Wash. Aug. 16, 2012). 

366 Id. 

367 Id. 
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mortgages.368 In May 2010, MERS, as beneficiary of the deeds of trust, 

named Quality Loan Service Corporate as the trustee in Selkowitz’s case 

and Regional Trustee Services as the trustee in Bain’s case.369 Weeks 

later, foreclosure proceedings began.370 Assignments of the promissory 

notes were not recorded.371 Both plaintiffs sought injunctions to stop the 

foreclosures as well as damages under the Washington Consumer 

Protection Act (“CPA”).372 As of December of 2012, both cases remain 

pending in the Federal District Court for the Western District of 

Washington.373 Judge Coughenour certified three questions of state law to 

the Washington Supreme Court: 

1. Is Mortgage Electronic Registration Systems, 

Inc., a lawful “beneficiary” within the terms of 

Washington’s Deed of Trust Act, Revised Code 

of Washington section 61.24.005(2), if it never 

held the promissory note secured by the deed of 

trust? 

2. If so, what is the legal effect of Mortgage 

Electronic Registration Systems, Inc., acting as 

an unlawful beneficiary under the terms of 

Washington’s Deed of Trust Act? 

3. Does a homeowner possess a cause of action 

under Washington’s Consumer Protection Act 

against Mortgage Electronic Registration 

Systems, Inc., if MERS acts as an unlawful 

beneficiary under the terms of Washington’s 

Deed of Trust Act?374 

On August 16, 2012, the Washington Supreme Court issued its opinion. Its 

rulings on each of the certified questions are presented below. 

                                                 
368 Id. 

369 Id. 

370 Id. 

371 Id. 

372 Id. 

373 Id. 

374 Id. 



 

2.4 MERS - Page 97 

 

(b) Question 1: Lawful Beneficiary? 

To answer this question, the Court reviewed plain language, contract and 

agency theory, policy, and the rulings of other courts.375 The Court found 

that MERSCORP Holding is not a lawful beneficiary.376 

Under its plain language analysis, the Court initially posits that, because 

the Deed of Trust Act defines “beneficiary” as the “holder of the 

instrument or document evidencing the obligations secured by the deed of 

trust,” that MERSCORP Holding “never held the promissory note” and so 

is not a lawful beneficiary.377 It refutes MERSCORP Holding’s argument 

that the parties can contractually agree to MERSCORP Holding being the 

beneficiary on the grounds that there is no authority that provides that 

extrastatutory conditions can be used to create an alternate definition of a 

defined statutory term; only an act itself can suggest a different definition 

for different circumstances, but the parties cannot.378 MERSCORP 

Holding also argued for a more expansive definition of “instrument or 

document” to include all the loan documents, including the deed of trust, 

and that holding the deed of trust would qualify it as a beneficiary.379 The 

Court concluded that the legislature meant the beneficiary to be the entity 

holding the promissory note or other debt instrument, not the document 

securing the debt.380 The Court also examined the intent of the Foreclosure 

Fairness Act in creating a “framework for homeowners and beneficiaries” 

to reach a resolution.381 There being no evidence that MERSCORP 

Holding had the power to reach such a resolution, the Court concluded 

                                                 
375 See id. at *6-13. 

376 Id. at *2. 

377 Id. at *6. 

378 Id. at *6-7. 

379 Id. at *7-8. 

380 Id. at *8. 

381 Id. at *8-9. 
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that this was further support that the beneficiary must be the noteholder.382 

The Court then reviewed related statutes, particularly the Uniform 

Commercial Code (UCC), and held that consistent use of the term 

“beneficiary” would require that the beneficiary must actually possess the 

promissory note or be the payee, for the use of the term to be consistent 

between the UCC and the Deed of Trust Act.383 The court concluded this 

portion of its analysis by stating that the security instrument must follow 

the note, not the other way, and that under the plain language analysis, 

MERSCORP Holding is not the “holder.”384 

MERSCORP Holding also argued that the borrowers agreed in their deeds 

of trust that MERSCORP Holding is the beneficiary, and should simply be 

held to their contracts.385 It further argued that lenders and their assignees 

are entitled to name it as their agent.386 The Court disagreed with 

MERSCORP Holding’s cited authority, holding that parties could contract 

around statutory terms.387 The Court agreed with MERSCORP Holding 

that lenders and assignees could name MERSCORP Holdings as their 

agent, and that even the Deed of Trust Act approves of the use of 

agents.388 However, the Court observed that a prerequisite of agency is 

control of the agent by the principal, and pointed out that there is no 

specific principal that is accountable for the acts of MERSCORP Holdings 

— indeed, the principals in the two cases before it were unidentified.389 

The Court found no authority for MERSCORP Holdings proposition that 

its initial nomination rises to an agency relationship with successor 

                                                 
382 Id. at *9. 

383 Id. at *9-10. 

384 Id. at *10. 

385 Id.  

386 Id. at *11. 

387 Id. at *10-11. 

388 Id. at *11. 

389 Id.  
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noteholders.390 The Court concluded this phase of its analysis by stating it 

found no indication that the legislature intended to allow parties to vary 

these statutory procedures by contract, and it would not waive statutory 

protections lightly.391 The Court held that neither contract nor agency 

principals render MERSCORP Holdings a lawful beneficiary.392 

The Court briefly touched on policy in its opinion, leaving the matter to 

the legislature.393 However, it did address the policy argument made by 

MERSCORP Holdings, that the legislature did not intend for mortgages to 

become unsecured or for defaulting homeowners to avoid non-judicial 

foreclosure through manipulation of defined terms in the Deed of Trust 

Act.394 The Court dismissed this by pointing out that the drafters of the 

forms manipulated the terms of the Act, not the plaintiffs.395 The Court 

explicitly noted that, although not considered in this opinion, nothing in 

this opinion should be construed to prevent the parties from proceeding 

with judicial foreclosures.396  

The Court could find no other case that discussed a statutory definition of 

“beneficiary” that was similar to Washington State’s.397 The Court did not 

find either MERSCORP Holdings or Amicus Washington Bankers 

Association’s citations helpful.398 

                                                 
390 Id.  

391 Id. at *12. 

392 Id. 

393 Id. 

394 Id.  

395 Id.  

396 Id.  

397 Id. at *12-13. 

398 Id.  
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(c) Question 2: Legal Effect if Not a Lawful Beneficiary? 

The Court was unable to decide this question on the record and briefing 

before it.399 However, it did discuss its reasons for this conclusion, and it 

addressed arguments made by the parties. MERSCORP Holdings 

contended that even if it were an unlawful beneficiary, it was a mere 

technical violation of the Deed of Trust Act that all parties were aware of 

at the loan origination.400 It suggested that, at most, it would need to assign 

its legal interest in the deed of trust to the lender before the lender 

foreclosed.401 The Court did not agree, indicating that if the original lender 

had sold its interests, ownership of the loan would need to be 

demonstrated by the purchaser, and MERSCORP Holdings conveyance of 

its interests would not accomplish this.402 Alternately, MERSCORP 

Holdings suggested that it could assign its interest to the holder of the 

promissory note, and record that assignment in the land title records prior 

to any foreclosure.403 Again, the Court expressed concern that the correct 

beneficiary would need to be identified for this to be proper. 404 Further, 

the Court expressed concern that if MERSCORP Holdings is not the 

beneficiary under Washington law, it was unclear what rights it could 

convey.405 The Court concluded that it “tends to agree” with MERSCORP 

Holdings that any violation of the Deed of Trust Act “should not result in 

a void deed of trust, both legally and from a public policy standpoint,” but 

any specific resolution concerning the loans before the Court would 

                                                 
399 Id. at *13. 

400 Id.  

401 Id 

402 Id.  

403 Id. at *13. 

404 Id. at *13. 

405 Id. at *13. 
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depend on what actually happened to the loans, and that specific evidence 

was not in the record.406  

(d) Question 3: Consumer Protection Act (“CPA”) Claims Against 

MERS? 

The Court held that homeowners may have a CPA action, but each would 

need to establish the elements based upon the facts of the individual 

case.407 To prevail in such an action, a plaintiff must show: 

1. Unfair or deceptive act or practice; 

2. Occurring in trade or commerce; 

3. Public interest impact; 

4. Injury to plaintiff in his or her business or property; and 

5. Causation.408 

 

The Court considered only the elements that MERSCORP Holdings 

disputed: unfair or deceptive act or practice; public interest impact; and 

injury.409 

The Court held that characterizing MERSCORP Holding as the 

beneficiary has the capacity to deceive, and presumptively meets the first 

element of a CPA claim.410 The Court not go so far, however, as to 

characterize it as per se deceptive.411 The Court highlighted the conflict 

between MERSCORP Holdings contention that it acts only as an agent for 

a lender/principal and its successors, and representations on other 

documents, such as the assignment of the deed of trust, where it purports 

to be acting as an agent for its own successor.412 The Court pointed out 

                                                 
406 Id. at *15. 

407 Id. at *2. 

408 Id. at *15. 

409 Id. at *15-18. 

410 Id. at *17. 

411 Id.  

412 Id. at 16-17. 
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that many other courts have found it deceptive to claim authority when no 

authority existed, and to conceal the true party in a transaction.413  

On the public interest element, the Court disagreed with MERSCORP 

Holdings that any unfair or deceptive language only affects an 

individual.414 The Court found this element is presumptively met because 

if the language is unfair or deceptive, it would have a broad impact due to 

the evidence that MERSCORP Holdings is involved with as many as half 

of the mortgages nationwide.415  

The Court found that the showing of injury would be a case-specific 

matter, and that the plaintiffs in the subject cases did not clearly show 

injury.416MERSCORP Holdings contended that the homeowner only needs 

to know who the servicer is, but the Court countered that there are 

scenarios where the identity of the noteholder would be critical to either 

preventing or addressing injury.417 The Court added that the borrower may 

or may not be injured by the disposition of the note, the servicing contract, 

or other things, and MERSCORP Holdings may or may not play the 

causal role.418 A homeowner could produce evidence of injury in a 

specific case and satisfy this element.419 

2.4.4 Implications of the Bain Ruling to Foreclosures 

As of April 2013, the Washington Supreme Court has only recently ruled in Bain, 

and the underlying cases still need to proceed in the Western District of 

Washington. Certainly more will be known of the ramifications of this ruling once 

those cases are resolved.  

                                                 
413 Id. at *17. 

414 Id.  

415 Id.  

416 Id. at *17-18. 

417 Id.  

418 Id.  

419 Id.  
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(a) Clarity on Who Can be a Beneficiary Under the Washington Deed of 

Trust Act 

The Bain Court held, among other things, that parties cannot use 

extrastatutory conditions to create an alternate definition of a defined 

statutory term, in this case “beneficiary.” In other words, MERSCORP 

Holdings and other parties cannot contractually name MERSCORP 

Holdings as a beneficiary. This reasoning has potentially significant 

implications for a common procedure followed by Fannie Mae and 

Freddie Mac. 

Both Fannie Mae and Freddie Mac have an internal policy concerning the 

handling of the promissory note. The policy states that they own the note 

at all times, and that the note is held by their custodian. In some cases, the 

servicer may also be the custodian, and so would be holding the note, but 

merely in its role as custodian. When the servicer initiates a foreclosure or 

deals with a homeowner’s bankruptcy on behalf of the beneficiary, the 

servicer is said to be holding the note for the benefit of the beneficiary. 

The servicer does physically receive the note, but typically not until the 

end of the process. If MERS cannot be named as a beneficiary simply by 

contract, neither can servicers become beneficiaries merely by operation 

of contract.  

While the Deed of Trust Act defines “beneficiary” as the “holder of the 

instrument or document evidencing the obligations secured by the deed of 

trust,”420 the Foreclosure Fairness Act requires the beneficiary to produce 

“[p]roof that the entity claiming to be the beneficiary is the owner of any 

promissory note or obligation secured by the deed of trust.”421 Thus, the 

                                                 
420 RCW 61.24.005(5). 

421 RCW 61.24.163(c). 
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holder of the note is required to prove it is also the owner of the note to 

comply with the good faith requirement of the Foreclosure Fairness Act.422  

Like the extrastatutory agreements between financial institutions and 

MERSCORP Holdings, Fannie Mae and Freddie Mac contract with loan 

servicers to transfer possession of the note temporarily for the purpose of 

initiating foreclosure and responding to homeowners’ requests for 

mediation. Because there is no assignment of beneficial interest 

undertaken in this process, the servicers do not become owners of the 

notes. Servicers are no more beneficiaries for the purpose of compliance 

with the Foreclosure Fairness Act than MERSCORP Holdings is.  

The effect is that servicers cannot step into the shoes of the actual 

beneficiaries. They may be agents for the beneficiaries, but servicers 

cannot become beneficiaries without assignment of ownership.  

(b) Legal Effect of MERSCORP Holdings’ Non-Beneficiary Status 

While declining to specifically answer the question of legal effect of 

MERSCORP Holdings’ lack of beneficiary status, the Court expressed 

concern that MERSCORP Holdings’ lack of status as a beneficiary could 

affect what rights it could convey in any assignments or appointments it 

might execute. 

If MERS cannot authorize the notice of sale or assignment of beneficial 

interest, it likely cannot authorize the appointment of a successor trustee. 

Such improper recordings violate the Deed of Trust Act and, while they 

may not invalidate the underlying deed of trust, there is support for the 

argument that the sale must be re-noted with the real beneficiaries in the 

chain of title identified. The Deed of Trust must be construed “in favor of 

                                                 
422 “A declaration by the beneficiary made under the penalty of perjury stating that the beneficiary is the actual 

holder of the promissory note or other obligation secured by the deed of trust shall be sufficient proof as required 

under this subsection.” RCW 61.24.030(7)(a). This provision does not mean that any party holding the note can 

claim to be the beneficiary, but rather that the party that claims to own the note may provide a declaration of its 

status as the holder as proof. The declaring party must still claim to own the note. 
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borrowers because of the relative ease with which lenders can forfeit 

borrowers’ interests and the lack of judicial oversight in conducting non-

judicial foreclosure sales.”423  

Homeowners may raise claims challenging the validity of any deed of 

trust that names MERSCORP Holdings as the mortgagee. While the Court 

left open the possibility that a deed of trust may be invalidated, a plaintiff 

would need to show more than MERSCORP Holdings as the mortgagee to 

achieve such relief. What additional evidence would be required remains 

to be seen. 

(c) CPA Claims Against MERS 

The Court held that characterizing MERSCORP Holdings as the 

beneficiary had the capacity to deceive, and so satisfied the first element 

of the CPA claim analysis. This holding would support a CPA claim 

where the concealment of the true beneficiary caused harm to the 

homeowner. In the context of Foreclosure Fairness Act mediation, there 

are two main scenarios where harm is possible.  

First, when the true beneficiary is concealed, the entity with the authority 

to negotiate a modification may not be present. Thus, a homeowner who 

participates in Foreclosure Fairness Act mediation where the true 

beneficiary was concealed and who is then improperly denied a 

modification can raise a CPA claim.  

Second, there is a provision in the Foreclosure Fairness Act to exempt 

beneficiaries who conducted less than 250 trustee sales of owner-occupied 

residential real property in the prior calendar year from the mediation 

requirements of the Act. If the beneficiary is wrongly identified as one that 

is exempt from mediation, when the true beneficiary is not exempt, a 

                                                 
423 Udall v. T. D. Escrow Servs., Inc., 159 Wn.2d 903, 915-16, 154 P.3d 882 (2007) (citing Queen City Sav. & Loan 

Ass’n v. Mannhalt, 111 Wn.2d 503, 514, 760 P.2d 350 (1988) (Dore, J., dissenting). 
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homeowner may be wrongly denied her opportunity for mediation under 

the Foreclosure Fairness Act, and could therefore raise a CPA claim. 

 



 

2.5 Modifications (HAMP and Others) - Page 107 

 

2.5 Modifications (HAMP and Others) 

A loan modification is a written agreement between the servicer and the homeowner to 

change one or more of the original terms of the promissory note in order to make the 

payments more affordable. The modification can reduce the interest rate or principal 

amount, convert a variable interest rate or negative amortizing loan to a fixed rate, extend 

the loan term, and/or capitalize the arrears.424 A modification usually occurs when the 

borrower can no longer afford to make payments according to the original terms of the 

loan and the beneficiary decides it is not in its best interest to foreclose.425 This chapter 

addresses the various modification programs available as of publication, including 

HAMP-related programs and in-house modifications by servicers. 

2.5.1 Modification Programs 

This section describes the various programs available under Making Homes 

Affordable (“MHA”) as of this writing (September 2012). Programs and their 

features are subject to change, and do so frequently. 

(a) Home Affordable Modification Program (“HAMP”) 

HAMP was developed by the U.S. Treasury and is biggest loan 

modification initiative to date.426 Initially, HAMP was the mortgage 

modification program for employed, yet struggling, homeowners.427and 

covered loans held or insured by Fannie Mae, Freddie Mac, FHA, VA, and 

privately securitized mortgages.428 On June 1, 2012, the program was 

                                                 
424 NATIONAL CONSUMER LAW CENTER, FORECLOSURES: DEFENSES, WORKOUTS, AND MORTGAGE SERVICING, THIRD 

EDITION § 2.4.6 [hereinafter NCLC FORECLOSURES]. 

425 For government-sponsored programs like HAMP, the beneficiary uses the Net Present Value analysis, infra, to 

make this determination. 

426 Treasury developed HAMP in 2009 under the Troubled Asset Recovery Program (TARP) in order to help 

stabilize the U.S. financial system, restart economic growth, and prevent avoidable foreclosures. See 

http://www.treasury.gov/initiatives/financial-stability/TARP-Programs/housing/Pages/default.aspx (last visited Sept. 

26, 2012). 
427 Making Home Affordable.gov, Home Affordable Modification Program, 

http://www.makinghomeaffordable.gov/programs/lower-payments/Pages/hamp.aspx (last visited Sept. 19, 2012). 

428 Detailed program guidelines for non-GSE (Government Sponsored Enterprise) loans are available on the HAMP 

administrative website at https://www.hmpadmin.com/portal/programs/hamp.jsp. Fannie Mae and Freddie Mac 
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expanded to include: homeowners applying for modifications for rental 

property; homeowners who previously did not qualify for HAMP because 

their debt-to-income ratio was 31% or lower; homeowners who previously 

received a HAMP trial period plan, but defaulted in the trial payments; 

and homeowners who previously received a HAMP permanent 

modification, but defaulted in their payments and lost good standing.429  

For a detailed description of HAMP and its components, see Section 2.5.2 

below. 

(b) Principal Reduction Alternative (“PRA”) 

This program assists homeowners by “encouraging” mortgage servicers 

and investors to reduce the amount owed on the home.430 It is not available 

if the mortgage is owned or guaranteed by Fannie Mae or Freddie Mac.431 

It only applies to owner-occupied properties where the borrower owes 

more than the home is worth.432 The current mortgage payment must be 

more than 31% of the borrower’s gross monthly income.433  

(c) Second Lien Modification Program (“2MP”) 

Borrowers with a home equity loan, HELOC (home equity line of credit), 

or some other second lien may qualify for a modification or principal 

reduction on their second mortgage under this program, if their first 

mortgage was permanently modified under HAMP.434 Servicers who 

                                                                                                                                                             
issue their own HAMP-related guidance on their websites at https://www.efanniemae.com/sf/mha/mhamod/ and 

http://www.freddiemac.com/singlefamily/service/mha_modification.html, respectively (last visited Sept. 26, 2012). 

429 Making Home Affordable.gov, Home Affordable Modification Program, 

http://www.makinghomeaffordable.gov/programs/lower-payments/Pages/hamp.aspx (last visited Sept. 19, 2012). 
430 Making Home Affordable.gov, Principal Reduction Alternative (“PRA”), 

http://www.makinghomeaffordable.gov/programs/lower-payments/Pages/pra.aspx (last visited Sept. 19, 2012). 

431 Id. 

432 Id. 

433 Id. 

434 Making Home Affordable.gov, If You Have a Second Mortgage, 

http://www.makinghomeaffordable.gov/programs/second-mortgage-help/Pages/default.aspx (last visited Sept. 19, 

2012). 
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participate in 2MP must modify second liens if the corresponding first lien 

is modified.435  

(d) FHA Home Affordable Modification Program (“FHA-HAMP”) 

This program applies to loans insured or guaranteed by the Federal 

Housing Administration (“FHA”).436 It is designed to lower monthly 

mortgage payments to no more than 31% of the homeowner’s verified 

monthly gross income.437 

(e) USDA’s Special Loan Servicing 

This program applies to loan guaranteed by the United States Department 

of Agriculture’s (“USDA”) Section 502 Single Family Housing 

Guaranteed Loan program.438 It is designed to lower monthly mortgage 

payments to no more than 31% of the homeowner’s verified monthly 

gross income.439 

(f) Veteran’s Affairs Home Affordable Modification (“VA-HAMP”) 

This program applies to loans that are insured or guaranteed by the 

Department of Veterans Affairs (VA)440 It is designed to lower monthly 

mortgage payments to no more than 31% of the homeowner’s verified 

monthly gross income.441 

                                                 
435 NATIONAL CONSUMER LAW CENTER, HAMP SUMMARY FOR JUDGES (2011), 

http://www.nclc.org/images/pdf/foreclosure_mortgage/loan_mod/hamp-summary-for-judges.pdf, at 6 (NCLC 

HAMP) 

436 Making Home Affordable.gov, FHA Home Affordable Modification Program (FHA-HAMP), 

http://www.makinghomeaffordable.gov/programs/lower-payments/Pages/fha-hamp.aspx (last visited Sept. 19, 

2012). 

437 Id. 

438 Making Home Affordable.gov, USDA’s Special Loan Servicing, 

http://www.makinghomeaffordable.gov/programs/lower-payments/Pages/rd-hamp.aspx (last visited Sept. 19, 2012). 

439 Id. 

440 Making Home Affordable.gov, Veteran’s Administration Home Affordable Modification (VA-HAMP), 

http://www.makinghomeaffordable.gov/programs/lower-payments/Pages/va-hamp.aspx (last visited Sept. 19, 2012). 

441 Id. 
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(g) Home Affordable Foreclosure Alternatives Program (“HAFA”) 

This program is intended for those who cannot afford their mortgage 

payment and need to transition to more affordable housing.442 One option 

is that of a short sale, in which the mortgage company will let the 

homeowner sell the home for an amount less than that owed.443 Unlike 

traditional short sales, the deficiency is guaranteed to be waived by the 

servicer under the program.444 The other option is that of a deed-in-lieu 

(DIL), in which the borrower gives title back to the mortgage company, 

thus transferring ownership back to it.445 The HAFA program may also 

provide $3,000 in relocation assistance.446  

(h) Second Lien Modification Program for Federal Housing 

Administration Loans (“FHA-2LP”) 

This program may reduce or eliminate a borrower’s second mortgage if 

the first mortgage servicer agrees to participate in FHA Short 

Refinance.447 If the second mortgage servicer agrees to participate, the 

total amount of mortgage debt after the refinance cannot exceed 115% of 

the home’s current value.448 

(i) Home Affordable Refinance Program (“HARP”) 

This program is for homeowners who are not behind on their mortgages, 

but are unable to obtain traditional refinancing because of a decline in the 

                                                 
442 Making Home Affordable.gov, Home Affordable Foreclosure Alternatives (HAFA), 

http://www.makinghomeaffordable.gov/programs/exit-gracefully/Pages/hafa.aspx (last visited Sept. 19, 2012). 

443 Id. 

444 Id. 

445 Making Home Affordable.gov, Home Affordable Foreclosure Alternatives (HAFA), 

http://www.makinghomeaffordable.gov/programs/exit-gracefully/Pages/hafa.aspx (last visited Sept. 19, 2012). 

446 Id. 

447 Making Home Affordable.gov, Treasury/FHA Second Lien Program (“FHA2LP”), 

http://www.makinghomeaffordable.gov/programs/lower-rates/Pages/fha2lp.aspx (last visited Sept. 19, 2012). 

448 Id. 
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value of the home.449 The current loan-to-value (LTV) ratio must be 

greater than 80%, and the payment history for the prior 12 months must be 

good.450 The mortgage must be owned or guaranteed by Freddie Mac or 

Fannie Mae, and must have been sold to Freddie or Fannie on or before 

May 31, 2009.451 A HARP refinance loan requires a loan application and 

underwriting process, and refinance fees apply.452  

(j) FHA Refinance for Borrowers with Negative Equity (FHA Short 

Refinance) 

This program is also for borrowers who are current on their mortgages, but 

owe more than the home is worth.453 It provides for refinancing into a 

more affordable, stable FHA-insured mortgage.454 If the borrower’s 

current lender agrees to participate, it will be required to reduce the 

amount owed on the first mortgage to no more than 97.75% of the home’s 

current value.455 This program is for mortgages that are not owned or 

guaranteed by Fannie Mae, Freddie Mac, FHA, VA, or USDA.456 The 

program applies to owner-occupied property only, and the total debt of the 

borrower must not exceed 55% of the monthly gross income.457 

                                                 
449 Making Home Affordable.gov, Home Affordable Refinance Program (HARP), 

http://www.makinghomeaffordable.gov/programs/lower-rates/Pages/harp.aspx (last visited Sept. 19, 2012). 

450 Id. 

451 Id. 

452 Id. 

453 Making Home Affordable.gov, FHA Refinance for Borrowers with Negative Equity (“FHA Short Refinance”), 

http://www.makinghomeaffordable.gov/programs/lower-rates/Pages/short-refinance.aspx (last visited Sept. 19, 

2012). 

454 Id. 

455 Id. 

456 Id. 

457 Making Home Affordable.gov, FHA Refinance for Borrowers with Negative Equity (FHA Short Refinance), 

http://www.makinghomeaffordable.gov/programs/lower-rates/Pages/short-refinance.aspx (last visited Sept. 19, 

2012). 
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(k) Home Affordable Unemployment Program (UP) 

This program is for those who are unemployed, are eligible for 

unemployment benefits, and who occupy the home as their primary 

residence.458 It may reduce mortgage payments to 31% of the borrower’s 

income, or may suspend them altogether for 12 months or more.459 The 

borrower must not have previously received a HAMP modification.460 

(l) Housing Finance Agency Innovation Fund for the Hardest Hit 

Housing Markets (HHF) 

Early in 2010, Treasury announced the Hardest Hit Fund would provide 

more than $7.6 billion in aid for homeowners in states hardest hit by the 

economic crisis.461 State housing finance agencies have used the fund to 

develop programs to stabilize local housing markets and assist families 

facing foreclosure.462 These programs are not limited to homeowners 

eligible for Making Home Affordable.463 The programs vary by state, but 

may include mortgage payment assistance for unemployed or 

underemployed homeowners, principal reduction, funding to eliminate 

second lien loans, and help for those homeowners transitioning out of their 

homes and to more affordable residences.464 Washington State is not one 

of the 18 states (plus the District of Columbia) which have had these funds 

allocated to them.465 

                                                 
458 Making Home Affordable.gov, Home Affordable Unemployment Program (UP), 

http://www.makinghomeaffordable.gov/programs/unemployed-help/Pages/up.aspx (last visited Sept. 19, 2012). 

459 Id. 

460 Id. 

461 Making Home Affordable.gov, Housing Finance Agency Innovation Fund for the Hardest Hit Housing Markets 

(HHF), http://www.makinghomeaffordable.gov/programs/unemployed-help/Pages/hhf.aspx (last visited Sept. 19, 

2012). 

462 Making Home Affordable.gov, Housing Finance Agency Innovation Fund for the Hardest Hit Housing Markets 

(“HHF”), http://www.makinghomeaffordable.gov/programs/unemployed-help/Pages/hhf.aspx (last visited Sept. 19, 

2012). 

463 Id. 

464 Id. 

465 Id. 
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(m) HAMP Tier 2 

Effective June 1, 2012, the Obama Administration implemented the new 

“HAMP Tier 2” alternative in an effort to expand the population of 

homeowners who may be eligible for HAMP.466 A loan may be eligible 

for modification under this new program if it has not been previously 

modified under HAMP Tier 2, and satisfies basic HAMP eligibility 

criteria (loan origination date on or before January 1, 2009, documented 

hardship, one to four-unit property, conforms to unpaid principal balance 

limitations and is not condemned).467 

For more information about HAMP Tier 2, see section 2.5.2(h) below. 

2.5.2 HAMP  

The biggest loan modification initiative to date is the Home Affordable Modification 

Program (HAMP), developed by the U.S. Treasury.468 Financial institutions receiving 

assistance under the Financial Stability Plan were required to implement the program. 

Over one hundred servicers have signed HAMP participation agreements with the 

Treasury469 and are required to evaluate eligible borrowers for HAMP modifications 

before considering non-HAMP modifications, other workout options or foreclosure.470 

HAMP covers loans held or insured by Fannie Mae, Freddie Mac, FHA, VA, and 

privately securitized mortgages.471 HAMP has many program components with rules and 

                                                 
466 MAKING HOME AFFORDABLE SUPPLEMENTAL DIRECTIVE 12-02: MAKING HOME AFFORDABLE PROGRAM—MHA 

EXTENSION AND EXPANSION (MAR. 9, 2012), available at 

https://www.hmpadmin.com//portal/programs/docs/hamp_servicer/sd1202.pdf at 1-2 (last visited Sept. 19, 2012). 

[hereinafter HAMP Tier 2] 

467 HAMP Tier 2, supra note 466, at 4-5. 

468 Treasury developed HAMP in 2009 under the Troubled Asset Recovery Program (“TARP”) in order to help 

stabilize the U.S. financial system, restart economic growth, and prevent avoidable foreclosures. See 

http://www.treasury.gov/initiatives/financial-stability/TARP-Programs/housing/Pages/default.aspx (last visited Sept. 

26, 2012). 

469 Copies of executed agreements can be obtained from the Department of Treasury’s website at 

http://www.treasury.gov/initiatives/financial-stability/TARP-Programs/housing/mha/Pages/contracts.aspx (last 

visited Sept. 26. 2012). 

470 NCLC Foreclosures, supra note 424. 

471 Detailed program guidelines for non-GSE (Government Sponsored Enterprise) loans are available on the HAMP 

administrative website at https://www.hmpadmin.com/portal/programs/hamp.jsp. Fannie Mae and Freddie Mac issue 
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features that change frequently. This section provides a general overview of those 

features at the time of publication. 

(a) The Servicer’s Role 

Servicers, rather than investors, participate in HAMP.472 Servicers’ 

agreements with investors are contained in Pooling and Servicing 

Agreements (PSAs)473 Most PSAs contain no meaningful restriction on 

modifying loans in default.474 If there is a restriction, though, the servicer 

must make “reasonable efforts” under HAMP to get the investor to waive 

the restriction.475  

Most servicers have signed a Servicer Participation Agreement (SPA) with 

the U.S. Department of the Treasury, agreeing to participate in HAMP.476 

Those servicers must review the eligibility of any borrower who asks to be 

considered for the program.477 Loans owned by Fannie Mae and Freddie 

Mac must be modified under their versions of HAMP, even if the servicer 

is not otherwise participating in HAMP.478 VA, FHA, and USDA loans 

have their own versions of HAMP.479  

When a servicer transfers a mortgage modified under HAMP, the 

transferee servicer must assume the transferor’s obligation under the SPA, 

including evaluating loans for HAMP, processing HAMP trial 

                                                                                                                                                             
their own HAMP-related guidance on their websites at https://www.efanniemae.com/sf/mha/mhamod/ and 

http://www.freddiemac.com/singlefamily/service/mha_modification.html, respectively (last visited Sept. 26, 2012). 

472 NCLC HAMP, supra note 435, at 1. 

473 Id. 

474 Id. 

475 Id. 

476 Id. 

477 Id. 

478 NCLC HAMP, supra note 435, at 2. 

479 Id. 

https://www.efanniemae.com/sf/mha/mhamod/
http://www.freddiemac.com/singlefamily/service/mha_modification.html
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modifications, and timely converting trial modifications to permanent 

modifications.480 

(b) HAMP and Foreclosure 

Servicers with USDA SPA agreements are prohibited from referring a 

loan to foreclosure or conducting a scheduled sale until: the borrower has 

been evaluated and determined ineligible for HAMP; the borrower has 

failed to make the required trial plan payments; the borrower has failed to 

provide the required documents after at least two written requests; or the 

borrower has failed to respond entirely to the servicer, after the servicer 

has complied with HAMP’s requirements of reasonable solicitation.481 If a 

borrower requests a HAMP modification at least seven business days prior 

to a scheduled foreclosure sale, the servicer must suspend the sale while it 

completes its evaluation of the borrower for HAMP.482 Once a borrower is 

in a trial plan on verified income, the foreclosure process must be 

suspended.483  

(c) Incentives 

HAMP provides for the use of government funds to pay servicers for 

successful loan modifications.484 Investors also receive subsidies to 

support the reduction of the payment and protect against further housing 

price declines.485 Borrowers who remain current on their mortgages 

receive up to $1,000 a year for up to five years toward reducing the 

                                                 
480 Id. 

481 NCLC HAMP, supra note 435, at 2. 

482 Id. 

483 Id. 

484 NCLC HAMP, supra note 435, at 6. 

485 Id. 
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principal balance on the mortgage.486 These payments are made directly to 

the servicer and are not included in income for federal tax purposes.487 

(d) Basic Eligibility Rules 

Some basic eligibility rules apply to the various programs. Borrowers 

must meet these criteria and, for most of the modification-oriented 

programs, must pass the Net Present Value (NPV) test, an evaluation to 

determine whether it is more cost effective to modify the loan or 

foreclose.488 In other words, the NPV test measures the economic benefit 

to the investor or owner of the mortgage.489 

For most of the programs, the borrower must be delinquent or at risk of 

imminent default.490 Following are common eligibility criteria: 

- The subject loan must have originated before January 1, 2009.491 

- The current monthly mortgage payment must be greater than 31% of 

the borrower’s gross monthly income.492 

- The loan must be secured by a one- to four-unit property that is the 

borrower’s principal residence.493 

- First lien mortgages must have an unpaid principal balance (prior to 

capitalization of the arrears) equal to or less than $729,750 for one 

unit (higher balances apply to multiple units).494 

- The property cannot be vacant or condemned.495 

- The borrower must submit a hardship affidavit explaining why he 

cannot make his full mortgage payment.496 

- The borrower must agree to set up an escrow account for taxes and 

hazard and flood insurance, if one does not already exist.497 

                                                 
486 Id. 

487 Id. 

488 NCLC HAMP, supra note 435, at 2. 

489 Id. 

490 Id. 

491 NCLC HAMP, supra note 435, at 3. 

492 Id. 

493 Id. 

494 Id. 
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- The borrower must certify that he has not been convicted within the 

last ten years of felony larceny, theft, fraud, forgery, money 

laundering, or tax evasion in connection with a mortgage or real 

estate transaction.498 

 

(e) Processing the Application 

The borrower must provide income verification documents, including two 

recent pay stubs, IRS Form 4506-T, and the most recent tax return, if the 

borrower files taxes.499 Income verification is required for all borrowers 

on the loan.500 A borrower may elect to include or not such items as non-

borrower resident income, child support, or alimony.501 Servicers may not 

charge for a modification, or require dead or divorced borrowers to sign 

any modification documents or provide income information.502 

HAMP modifications reduce the total mortgage payment, including 

principal, interest, taxes, insurance, and association fees, to 31% of the 

borrower’s monthly gross income.503 The payment reduction is 

accomplished through four sequential steps: 

1. Capitalizing arrears, including accrued interest, escrow advances, and 

otherwise permissible and actually incurred foreclosure fees.504 

2. Reducing the interest rate in increments of 1/8 of a percentage point, 

down to a minimum of 2% 505 

3. Extending the amortization of the loan to 40 years.506 

4. Providing for non-interest bearing principal forbearance.507 

 

                                                                                                                                                             
497 Id. 

498 NCLC HAMP, supra note 435, at 3. 

499 NCLC HAMP, supra note 435, at 4. 

500 NCLC HAMP, supra note 435, at 4. 

501 Id. 

502 NCLC HAMP, supra note 435, at 3. 

503 NCLC HAMP, supra note 435, at 4. 

504 NCLC HAMP, supra note 435, at 4-5. 

505 Id. 

506 Id. 

507 Id. 
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Servicers may forgive principal in place of any of these steps.508  

(f) Trial Plans 

For the modification to become permanent, the borrower must make three 

or four monthly payments under a “trial plan.”509 The borrower must make 

each trial period payment by the last day of the month in which it is due in 

order to qualify for a permanent modification under HAMP.510 Upon 

successful completion of the trial plan, the servicer is required to convert 

the trial modification to a permanent modification, effective the first day 

of the month following the trial period.511  

(g) Denials and Delinquencies 

If a modification is denied, servicers must provide the borrower with a 

written denial notice and a reason for the denial.512 The borrower may then 

correct NPV values if necessary, and must do so within 30 days.513 If a 

correction is likely to change the NPV outcome, the servicer must re-run 

the NPV test using the borrower’s correction; all other inputs and the 

version of the NPV test must remain the same.514 While the test is being 

re-run, the foreclosure sale must be suspended.515 

If a borrower becomes more than 90 days delinquent on the modification, 

he loses good standing.516 At that point, no further incentives are paid to 

the servicer, investor, or borrower.517 The servicer is still required to work 

                                                 
508 NCLC HAMP, supra note 435, at 5. 

509 Id. 

510 Id. 

511 NCLC HAMP, supra note 435, at 5. 
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with the borrower to cure the default and consider other available loss 

mitigation options before initiating foreclosure.518 

Servicers cannot deny a modification because of a borrower’s pending 

bankruptcy.519 Borrowers who file for bankruptcy after entering a HAMP 

trial period plan may not be denied a permanent modification on the basis 

of the bankruptcy filing.520 Borrowers who received a Chapter 7 discharge 

and who did not reaffirm the mortgage sought to be modified are eligible, 

and no reaffirmation of the debt may be required.521 

(h) HAMP Tier 2 

Effective June 1, 2012, the Obama Administration implemented the new 

“HAMP Tier 2” alternative in an effort to expand the population of 

homeowners who may be eligible for HAMP.522 A loan may be eligible 

for modification under this new program if it has not been previously 

modified under HAMP Tier 2, and satisfies basic HAMP eligibility 

criteria (loan origination date on or before January 1, 2009, documented 

hardship, one to four-unit property, conforms to unpaid principal balance 

limitations and is not condemned).523 

The new program expands the criteria for eligibility in several important 

ways by extending the potential for modification under Tier 2 to: 

- Borrowers evaluated for HAMP after the effective date of HAMP Tier 

2 who fail to meet the eligibility requirements for “HAMP Tier 1” (the 

version of HAMP prior to Tier 2), such as the loan being secured by 

non-owner-occupied property, the mortgage payment already being 

                                                 
518 Id. 

519 NCLC HAMP, supra note 435, at 6. 

520 Id. 

521 Id. 

522 MAKING HOME AFFORDABLE SUPPLEMENTAL DIRECTIVE 12-02: MAKING HOME AFFORDABLE PROGRAM—MHA 

EXTENSION AND EXPANSION (MAR. 9, 2012), (HAMP Tier 2) 

https://www.hmpadmin.com//portal/programs/docs/hamp_servicer/sd1202.pdf at 1-2 (last visited Sept. 19, 2012). 

523 Id. at 4-5. 
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less than 31% of the front end debt-to-income (DTI) ratio, or other 

underwriting requirements; 

- Borrowers who were evaluated for, but not offered, a HAMP 

modification prior to the HAMP Tier 2 effective date, and the non-

approval was not due to fraud or failure to comply with Section 1481 

of the Dodd-Frank Wall Street Reform and Consumer Protection Act 

(in which case the borrower would also be ineligible for Tier 2); 

- Borrowers who defaulted on a HAMP Tier 1 trial payment plan; 

- Borrowers who lost good standing under a HAMP Tier 1 permanent 

modification and, at time of evaluation for HAMP Tier 2, were 12 

months past the effective date of the HAMP Tier 1 modification (or 

had a change in circumstances); 

- Borrowers whose mortgage is secured by rental property, subject to 

certain limitations.524 

 

A borrower may receive only one modification under HAMP Tier 1, and 

may not be reconsidered for HAMP Tier 1 on the subject property or any 

other property after failing the HAMP Tier 1 trial plan or losing good 

standing on a HAMP Tier 1 permanent modification.525 Such borrowers 

may, however, be considered for a HAMP Tier 2 modification on the same 

loan.526 No mortgage loan may be modified more than once in either Tier 

1 or Tier 2.527 A borrower is eligible to receive up to a total of 3 

permanent modifications of three different mortgages under HAMP Tier 

2.528 A borrower who rejects a modification offer for a mortgage loan 

under either Tier 1 or Tier 2 is not eligible for future consideration under 

either program for that mortgage loan unless he experiences a change in 

circumstance.529 

                                                 
524 Id. at 5. 

525 HAMP Tier 2, supra note 466, at 7. 
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2.5.3 In-House Modifications 

If a HAMP modification is not possible because the servicer does not participate 

in the program or the loan or borrower is ineligible, the borrower can still request 

that the beneficiary modify the original terms of the loan. Each beneficiary’s 

standards and guidelines for agreeing to a modification are different, but they all 

share the objective of maximizing profit for the beneficiary.530 It is important to 

note that loan servicers, who are charged with arranging the modification, do not 

profit from loans the same way as do beneficiaries.531 Servicers collect the highest 

fees from loans that are in default and many homeowners complain that servicers 

deny viable modification proposals in order to maximize their own profits.532 It 

may, therefore, be necessary to push the servicer to take a modification proposal 

to the beneficiary rather than simply deny the proposal as the path of least 

resistance.533 Non-HAMP modification proposals are subject to negotiation, but 

the servicer must beware of unfair and deceptive conduct that may give rise to 

borrower or investor claims.  

In-house modifications may appear similar to a HAMP modification, or they may 

be less favorable (higher interest, or payments greater than 31% of the gross 

monthly income, for example) than a typical HAMP modification. However, for 

individuals who do not otherwise qualify for HAMP, in-house modifications can 

also be a way to become current on their mortgages with more affordable 

payments. For example, a borrower may be in all other ways eligible for HAMP 

and have suitable income – but if the loan originated after January 1, 2009, 

HAMP is simply out of the question. For such a person, an in-house modification 

may be the best solution. 

                                                 
530 NCLC Foreclosures, supra note 424, § 2.6.2.3. 

531 See Section 2.2 of this Deskbook for additional detail on servicer compensation structures. 

532 NCLC Foreclosures, supra note 424, § 2.6.7. 

533 See Section 2.2 of this Deskbook for additional detail on servicer-related litigation. There is significant HAMP-

related litigation activity involving servicers. 
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2.6 Borrower Rights under the Foreclosure Fairness Act 

In 2011, the Washington Legislature passed 2SHB 1362,534 the Foreclosure Fairness Act 

(FFA). The Act became effective on July 22,
 
2011, and Washington became only the 

third non-judicial state in the nation to pass a foreclosure mediation statute. The FFA was 

designed to inject structure and accountability into the loss mitigation/home ownership 

preservation process for Washington homeowners. The Legislature specifically intended 

to create a framework to “…reach a resolution and avoid foreclosure whenever 

possible535…” The FFA comprises a number of provisions—including mediation before a 

neutral third party—to achieve this goal. This chapter will describe the main components 

of the FFA, what changes have recently been enacted, and how the statute impacts 

eligible homeowners and beneficiaries as of the date of this publication.  

The Foreclosure Fairness Act was further amended by SSB 5988
536

 (2012) and SHB 

2614
537

 (2012), which encompassed language originally proposed in HB 2421.
538

 These 

changes had an effective date of 90 days after the March 8 adjournment, or June 7, 2012, 

except for Section 12 which became effective on March 29, 2012.
539

 The Foreclosure 

Fairness Act is codified in RCW 61.24, the Deeds of Trust Act (DOTA). 

2.6.1 Overview of Events leading up to the FFA 

The passage of the FFA marks a seminal moment in the struggle of Washington 

homeowners to get relief from the national spike in home foreclosures. The 

securitization of many of consumer loans, the lack of accountability of the loan 

servicers to homeowners, and lack of compliance with existing Washington law 

                                                 
534 Washington State Legislature. Second Substitute House Bill 1362, Foreclosures – Homeowner Assistance and 

Protection. (2011) Available at http://apps.leg.wa.gov/documents/billdocs/2011-

12/Pdf/Bills/Session%20Laws/House/1362-S2.SL.pdf. 

535 Id. Section 12(d). 

536 Washington State Legislature. Substitute Senate Bill 5988, Foreclosures – Mediation. (2011). 

http://apps.leg.wa.gov/documents/billdocs/2011-12/Pdf/Bills/Session%20Laws/Senate/5988-S.SL.pdf. 

537 Washington State Legislature. Engrossed Substitute House Bill 2614, Homeowners in Crisis – Assistance. 

(2012). Available at http://apps.leg.wa.gov/documents/billdocs/2011-12/Pdf/Bills/Session%20Laws/House/2614-

S.SL.pdf 
538 Washington Sate Legislature. Substitute House Bill 2421. (2012) 

http://apps.leg.wa.gov/documents/billdocs/2011-12/Pdf/Bills/House%20Bills/2421-S.pdf. 
539 Section 12 adjusted the percentage allocation of funds provided by the FFA to various state agencies. 

http://apps.leg.wa.gov/documents/billdocs/2011-12/Pdf/Bills/Session%20Laws/House/1362-S2.SL.pdf
http://apps.leg.wa.gov/documents/billdocs/2011-12/Pdf/Bills/Session%20Laws/House/1362-S2.SL.pdf
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concerning pre-foreclosure rights exacerbated the problem locally. Typical 

problems for homeowners that led to the enactment of the FFA were: 

 Inability to talk with someone with authority regarding the loan; 

 No single point of contact for homeowners, making it difficult or impossible 

for homeowners and housing counselors to contact the “right” person or 

department; 

 Frequent loss of paperwork sent by the homeowner to the loan servicer; 

 Inappropriate denial of temporary loan modifications; 

 Failure to convert successful temporary loan modifications to permanent loan 

modifications; 

 Questions regarding which, if any, entity is entitled to foreclose. 

 

In the wake of the foreclosure crisis, many of the judicial foreclosure states had begun 

mediation programs to deal with the above problems, and to alleviate the strain on the 

court system. Research by the National Consumer Law Center,540 the Center for 

Responsible Lending541, and the Center for American Progress542 concluded that 

mediation programs work, and may be the single most effective tool to assist 

homeowners in getting relief from foreclosure. The Department of Justice also issued a 

report indicating that these programs were effective and recommending a federal role.543 

Studies showed that, depending on the state and the program, anywhere from 40% to 

70% of homeowners who took advantage of the foreclosure mediation alternative were 

able to get some relief and save their home. Two conclusions were apparent: homeowners 

were not, as was frequently assumed, “strategically defaulting” on their loans; and 

second, when given the opportunity to have a third party work with the homeowner and 

the beneficiary, results were both positive and impressive. 

                                                 
540 NCLC, Rebuilding America, How States Can Save Millions of Homes Through Foreclosure Mediation (Feb. 

2012), http://www.nclc.org/images/pdf/foreclosure_mortgage/mediation/report-foreclosure-mediation.pdf. 

541 Center for Responsible Lending, State & Local Foreclosure Prevention Policy Options (Nov. 21, 2008), 

http://www.responsiblelending.org/mortgage-lending/policy-legislation/states/foreclosure-prevention-policy-

options-11-21-08.pdf.  

542 Center for American Progress, Walk the Tal, Best Practices on the Road to Automated Foreclosure Mediation 

(Nov. 2010) http://www.americanprogress.org/wp-content/uploads/issues/2010/11/pdf/walk_the_talk.pdf.  

543 U.S. Dept. of Justice, Access to Justice Initiative, Foreclosure Meditation: Emerging Research and Evaluation 

Practices (Mar. 7, 2011) http://www.justice.gov/atj/foreclosure-mediation.pdf.  
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2.6.2 Summary of the FFA 

The FFA encompasses not only the homeowner’s right to foreclosure mediation but also 

other pre-foreclosure rights and remedies. The FFA provides for a right of “meet and 

confer” between the homeowner and the beneficiary before the formal non-judicial 

foreclosure process begins. Additionally, the FFA creates eligibility requirements for 

referring homeowners to mediation, describes the process for electing mediation, and the 

process under which foreclosure mediation will proceed. The FFA also provides for an 

exemption from the mediation requirements for certain financial institutions. Finally, the 

FFA provides for enforcement as well as a funding mechanism. 

2.6.3 Legislative Intent 

In Section 1 of the FFA, the legislature made a number of findings544. The 

legislature declared that: 

 The rate of home foreclosures had risen to unprecedented levels and a new 

wave of foreclosures had begun; 

 Foreclosures contribute to the decline in the state’s housing market, loss of 

property values, and loss of revenue to the state; 

 Washington’s non-judicial foreclosure process does not have a mechanism to 

allow homeowners to readily access a neutral third party for assistance; 

 Other jurisdictions have foreclosure mediation programs to reach mutually 

acceptable resolutions that avoid foreclosure. 

 

It is noteworthy that the Legislature intended the following result from the 

passage of the FFA: 

Provide a process for foreclosure mediation when a housing 

counselor or attorney determines that mediation is appropriate. For 

mediation to be effective, the parties should attend the mediation 

(in person, telephonically, through an agent, or otherwise), provide 

the necessary documentation in a timely manner, willingly share 

information, actively present, discuss, and explore options to avoid 

foreclosure, negotiate willingly and cooperatively, maintain a 

                                                 
544 2SHB 1362 Section 1(1)(a)-(d). 
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professional and cooperative demeanor, cooperate with the 

mediator, and keep any agreements made in mediation.545 

Clearly the Legislature aimed to avoid foreclosure where possible, and expected 

the parties to carefully, effectively, and professionally mediate to a resolution. 

2.6.4 Prerequisites for Initiating a Non-Judicial Foreclosure against a Homeowner  

Introduction. In 2009 the Washington Legislature began amending the Deed of 

Trust Act in order to respond to a record number of home foreclosures and passed 

Engrossed Senate Bill 5810. Among other provisions, ESB 5810 created546 what 

is commonly referred to as the right to a “meet and confer” process. This right 

attached prior to the borrower being served with a Notice of Default. The purpose 

of this meeting was to allow a pre-foreclosure opportunity for the beneficiary to 

“…assess the borrower’s financial ability to pay the debt secured by the deed of 

trust and explore options for the borrower to avoid foreclosure.”547 That right was 

refined in several important respects by the passage of the Foreclosure Fairness 

Act548  

Notice of Pre-Foreclosure Options (NOPFO). The “meet and confer” process is 

prescribed in a statutory form developed by the Washington State Department of 

Commerce.549 This process must be followed prior to the service of a Notice of 

Default and is a prerequisite for a non-judicial foreclosure of owner-occupied real 

property.550 The right to a meet and confer process was refined by the passage of 

the Foreclosure Fairness Act. The relevant amendment replaced the original 

                                                 
545 2SHB 1362 Section (2)(c). 

 
547 ESB 5810(2)(1)(b). 

548 This article will only describe the current “meet & confer” procedures and not detail the differences in the 

procedure before the adoption of the FFA. For foreclosures occurring after the effective date of ESB 5810 (July 26, 

2009) but before the effective date of the FFA (July 22, 2011), there were differences in the statutory form, 

homeowner rights, location of the meeting and what home loans were covered. For example, in ESB 5810 the right 

to meet & confer only applied to deeds of trust made from January 1, 2003, to December 31, 2007 that are recorded 

against owner-occupied residential real property. That date restriction was removed by the FFA. 

549 RCW 61.24.033. The Department of Commerce, hereafter referred to as “Department” also has implementation 

and rule-making authority under the FFA. See RCW 61.24. 

550 RCW 61.24.030.  
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“meet & confer” provision in RCW 61.24.030 with the NOPFO requirement. This 

new notice is required after July 22, 2011. The NOPFO provides the borrower 

with written information on important rights, including: the right to initiate a 

meeting with an authorized representative of the lender; a mandatory wait time 

after the meeting is requested to work out an alternative to foreclosure; toll-free 

phone numbers for housing counselors and civil legal aid; as well as explanations 

of other important rights551 the borrower should be aware of. The NOPFO is 

referred to in the statute as the “initial contact.”552 The NOPFO can be found in 

English and Spanish on the Department’s website.553 

Exceptions to this Requirement. The NOPFO requirement only applies to owner-

occupied residential property, and does not apply to commercial loans, obligations 

of a grantor who is not the borrower or guarantor, or a seller-financed sale.554 The 

NOPFO requirement does not apply to homeowners’ association (HOA) 

beneficiaries555 Additionally, if the borrower has surrendered the property, the 

NOPFO requirement does not apply.556 An amendment to the FFA in 2012 

clarified that the NOPFO requirement does apply to borrowers who have filed 

bankruptcy.557 Unlike the mediation requirements in the FFA, there are no other 

exemptions for beneficiaries that are financial institutions. Consequently, even 

those financial institutions that are exempt from the mediation are not exempt 

from the “meet and confer” process.  

Borrower Rights. The beneficiary, trustee or agent may not issue a Notice of 

Default until 30 days after satisfying the statutory due diligence requirements if 

the borrower does not respond to the NOPFO. If the borrower does respond to the 

                                                 
551 RCW 61.24.031. 

552 RCW 61.24.031(1)(a). 

553 Dept. of Commerce, Notice of Pre-Foreclosure Options Template, 

http://www.commerce.wa.gov/Documents/FFP-NOPFO.docx.  

554 RCW 61.24.031(7)(a). 

555 RCW 61.24.031(7)(b). 

556 RCW 61.24.031(6). 

557 RCW 61.24.031. 
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NOPFO within 30 days, the Notice of Default may not be issued until 90 days 

after the NOPFO was initiated.558 The request for a meeting can be either oral or 

written. The NOPFO is considered delivered three days after the date the letter is 

mailed.559 

The meeting may be held by telephone unless the borrower requests an in-person 

meeting, in writing, within 30 days of receiving the NOPFO. If an in-person 

meeting is timely requested, then the meeting must be held in the county where 

the borrower resides. The beneficiary must be represented at the meeting by a 

person who is authorized to modify or restructure the loan, or reach an alternative 

resolution. This person may participate in the meeting by telephone or video. In 

the event of an in-person meeting, a representative of the beneficiary must be 

physically present at the meeting if the person with authority is participating by 

telephone.560 

The beneficiary or authorized agent may not proceed with a Notice of Default 

until the due diligence requirements are met. These requirements were adopted to 

ensure that the borrower was properly notified and was given further options to 

resolve the foreclosure. The due diligence requirements include: the initial contact 

letter or NOPFO; an automated dialing system with a minimum of three calls at 

different times and days; and if there is no response to the calls, a certified letter 

must be sent with similar information as required in the NOPFO.561 The statute 

specifies duties for the beneficiary or agent in regard to the telephonic contacts.562 

One borrower right changed by the 2012 amendments regarding the NOPFO 

process is the right to mediation. The original FFA provided for both the right to 

meet and confer and the right to mediation upon issuance of the NOPFO. The 

                                                 
558 RCW 61.24.031(1)(a). 

559 RCW 61.24.031(1)(d). 

560 RCW 61.24.031(1)(f). 

561 RCW 61.24.031(5). 

562 RCW 61.24.031(5). Those duties also include having a toll-free telephone line that provides access to a live 

person for initiating the meeting.  
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2012 amendments to the FFA shifted the timeframe for the right to request 

mediation from issuance of the Notice of Default up until 20 days after the notice 

of trustee’s sale is recorded. 

Borrower Protections. The statute provides specific application of the Consumer 

Protection Act (CPA). The failure to initiate contact with a borrower and comply 

with the due diligence requirements under RCW 61.24.031 is a violation of the 

CPA.563 

2.6.5 Mediation under the Foreclosure Fairness Act (FFA) 

Summary of the FFA. The passage of the FFA created the opportunity for a third 

party to mediate the foreclosure and require the parties to examine loss mitigation 

opportunities. Washington is unique among the states with a mediation program 

in that the request for mediation must be made by a housing counselor or an 

attorney. Some financial institutions are exempt from the FFA mediation 

requirement if they conducted fewer than 250 foreclosure sales in the previous 

year. The mediation program is administered by the Department of Commerce 

and funded by a fee charged to certain beneficiaries. Only qualified trained 

mediators are available for this mediation, and the mediators are paid a $400 fee, 

the cost of which is shared equally between the beneficiary and the borrower. The 

parties are required to mediate in good faith. The mediator files a certification 

with the Department at the conclusion of the mediation. The foreclosure sale 

cannot occur until the mediation has been completed. A violation of the good faith 

requirement is a Consumer Protection Act violation. 

Borrower Eligibility for Mediation. As with the rights to the pre-foreclosure 

notice or the NOPFO, mediation under the FFA is only available to borrowers 

residing in “owner-occupied residential property” at the time of the referral to 

mediation.564 The property must be the principal residence of the borrower, and 

                                                 
563 RCW 61.24.135(2)(c).  

564RCW 61.24.165(1).  
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consist solely of a single-family residence, a residential condominium, or a 

residential cooperative unit.565  

To be eligible for foreclosure mediation, the borrower must be referred by either a 

housing counselor or by an attorney.566 The housing counselor or attorney must 

state in the referral that “…mediation is appropriate.”567 For example, mediation 

would not be appropriate if: 

 the homeowner did not live in the residence, so it was not “owner-occupied” 

at the time the NOPFO was issued; or, 

 the beneficiary was a “financial institution” or homeowner association exempt 

from the mediation requirements; or, 

 the time period for requesting mediation had expired.  

 

Mediation may only be requested by a housing counselor or attorney on behalf of 

a borrower during certain time frames. The 2012 amendments to the FFA 

provided a new time frame during which mediation could be requested.568 As of 

the effective date of June 7, 2012, mediation can be requested after the Notice of 

Default was issued, and up until 20 days had elapsed after the recording of the 

notice of trustee’s sale.569 

Exemptions for Certain Financial Institutions and HOAs from Mediation. In order 

to secure passage of the FFA and only capture the financial institutions that were 

seen as those causing the majority of problems for borrowers, certain financial 

institutions were given an exemption from the FFA mediation requirements.570 

                                                 
565 RCW 61.24.005.  

566 RCW 61.24.163(1). 

567 RCW 61.24.163(2). 

568 Prior to the 2012 amendments, mediation could also be requested during the NOPFO period (before the Notice 

of Default) and up until the notice of sale was recorded. Under certain circumstances, i.e., with a Notice of Trustee 

Sale before the effective date of the original FFA of July 26, 2011, a homeowner would have up until the day of sale 

to request mediation. The Legislature contemplated the possible confusion with the amendments and enacted RCW 

61.24.008 to define the rights of the borrowers as of the June 7, 2012 effective date. For example, a borrower who 

was appropriately referred to mediation prior to June 7, 2012 before the Notice of Default had issued would continue 

through the mediation process and not lose the right to mediation due to the amendments. 

569 RCW 61.24.160(3); RCW 61.24.163(1). 

570 RCW 61.24.166. 
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This exemption only applies to federally insured depository institutions. The 

exemption requires an institution claiming the exemption to provide a statement 

to the Department under penalty of perjury that it was not a beneficiary of deeds 

of trust in more than 250 trustee sales of owner-occupied residential real property 

in the preceding calendar year.571 The Department maintains a listing of exempt 

financial institutions on its website.572 As previously mentioned, this exemption 

does not apply to the NOPFO requirements. 

The Legislature also provided an exemption from foreclosure mediations 

requirements for homeowner associations.573 

Responsibilities of the Department of Commerce and Fees. The Department is 

charged with implementing the FFA program. That charge includes: collecting the 

fee from nonexempt beneficiaries; administering the program; identifying and 

training the mediators; sending out the required notifications; maintaining a 

database of the mediator certifications; and providing a report to the Legislature 

each year. Additionally, the Department fields complaints about the mediators and 

the parties, and updates forms. used in the program.574 The Department is funded 

to administer this program by receiving a portion of the fees assessed against 

certain beneficiaries. That fee is $250 for each Notice of Default issued by a 

nonexempt beneficiary. The fee does not apply to those beneficiaries that have 

issued fewer than 250 notices of default in the preceding year.575  

The FFA also created the Foreclosure Fairness Account in RCW 61.24.172. At 

least seventy-six percent of all the monies collected in this account, the largest 

proportion of the fee, must be used for housing counseling activities. Other 

                                                 
571 Id. 

572Dept. of Commerce, Institutions Exempted from Mediation as of Feb. 29, 2012 

http://www.commerce.wa.gov/Documents/Exempted-from-Mediation-Februrary-29-2012.pdf.  

573 RCW 61.24.165(4). 

574 The Department of Commerce has an extensive responsibility under the FFA for implementation which is 

largely beyond the scope of this article. Only those duties the author deems crucial for administration and 

interpretation of the FFA are included in this commentary.  

575 RCW 61.24.174. 
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percentages of funding are allocated to the Attorney General, the Department of 

Financial Institutions, to the Office of Civil Legal Aid, and to the Department of 

Commerce.576  

Mediators are paid by the beneficiary and the borrower and not by the $250 fee 

assessed against the nonexempt beneficiaries. The $400 mediation fee is set by 

statute, shared equally by the beneficiary and the borrower.577 The $400 fee is for 

preparing, scheduling, and conducting a mediation session lasting between one 

hour and three hours. The fee can be changed, e.g., if additional mediation 

sessions are required or the mediation exceeds three hours.578  

While the statute does provide many details regarding the mediation process, the 

Legislature also recognized that administrative rules may be necessary in order to 

implement the Act. To accomplish that, the Department was given rule-making 

authority.579 

Mediator Qualifications. The FFA provides that only certain mediators can be 

approved by the Department of Commerce as foreclosure mediators. Persons 

authorized to be foreclosure mediators include: active attorneys of the 

Washington State Bar Association; employees or volunteers of dispute resolution 

centers; retired judges; and other experienced mediators.580 The statute 

additionally requires that the Department may only approve mediators that have 

completed the required hours of mediation and course requirements.581 The 

Department has the authority to remove any approved mediator from the list of 

mediators.582  

                                                 
576 RCW 61.24.172. 

577 RCW 61.24.163(17). 

578 Id.  

579 RCW 61.24.033(2). 

580 RCW 61.24.169(1). 

581 Id. 

582 RCW 61.24.169(3). 
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Mediator Immunity and Privilege. The FFA now has specific immunity 

provisions for mediators. A foreclosure mediator is immune from any civil action 

pertaining to foreclosure mediation except in cases of willful or wanton 

misconduct.583 A mediator is not subject to discovery or compulsory process to 

testify on a foreclosure action between the parties. The mediator’s certification 

may be deemed admissible as evidence, along with information presented as part 

of the mediation process.584  

Foreclosure Mediation Procedure. The FFA specifies the mediation procedure and 

timelines with some limited discretion given to the mediator, as well as to the 

parties. Within 10 days of receiving the referral to foreclosure mediation from the 

housing counselor or attorney, the Department must select a mediator and send a 

notice to the parties referring the matter to mediation.585 The notice must include 

the list of documents and other required information for the mediator and the 

parties.586  

The next step in the process is the exchange of documents by the parties. The 

production of the required documents is part of the good faith requirement of the 

FFA.587 The borrower has 23 days after receiving notice that the Department has 

referred out the mediation to transmit the required documentation to the mediator 

and the beneficiary. The required homeowner documentation includes the initial 

Making Home Affordable modification (“HAMP”) application.588 

                                                 
583 RCW 61.24.169(4)(a). 

584 RCW 61.24.169(4)(b). 

585 RCW 61.24.163(3). 

586 Id. Other information includes the mediator fee and payment instructions and all documents required by the 

FFA. 

587 RCW 61.24.163(10). 

588 RCW 61.24.163(4). 
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The beneficiary then has 20 days from the receipt of the borrower’s documents to 

transmit its required documentation to the mediator and the borrower. The 

required documents include:589 

 loan balance;  

 copies of note and deed of trust;  

 proof that the beneficiary is the owner of the note, which may be the 

beneficiary declaration;  

 estimate of arrearages, outstanding fees, and charges;  

 payment history for preceding 12 months;  

 all input data used in any net present value analysis;  

 explanation on why any loan modification, forbearance, or other alternative to 

foreclosure was denied; 

 recent appraisal or broker price opinion relied on by the beneficiary; and 

 a copy of the pooling and service agreement (investor restriction) if the 

beneficiary claims that a loan modification is prohibited. The beneficiary is 

required to provide proof of that restriction and documentation of their efforts 

of beneficiary to waive that restriction. 

 

The failure of any party to provide the required documents may justify a finding 

of a “lack of good faith” certification by the mediator.590  

The mediator then has seventy days from the date of the notice by the Department 

of Commerce referring the matter to mediation to convene the mediation.591 The 

mediator may schedule phone conferences, consultations with the parties 

individually, and other communications to ensure that the parties have all the 

necessary information and documents to engage in productive mediation.592 The 

mediation is to be held in the county where the borrower resides unless the parties 

agree to another location.593 The parties may agree to extend the time for the 

mediation.594 After the mediation session commences, the mediator may continue 

                                                 
589 RCW 61.24.163(5)(a)-(j). 

590 RCW 61.24.163(10)(b). 

591 RCW 61.24.163(6). 

592 RCW 61.24.163(7)(a). 

593 RCW 61.24.163(6). 

594 Id. 
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the mediation session once without the consent of the parties. Any further 

continuances must be with the consent of the parties.595 

Mediation Session. The Legislature made specific findings of intent regarding the 

FFA. One expectation was to “…create a framework for homeowners and 

beneficiaries to communicate with each other to reach a resolution and avoid 

foreclosure whenever possible.”596 The second expectation addressed ensuring 

that these mediations be effective. The Legislature expected the parties to “… 

provide the necessary documentation in a timely manner, willingly share 

information, actively present, discuss, and explore options to avoid foreclosure, 

negotiate willingly and cooperatively, maintain a professional and cooperative 

demeanor, cooperate with the mediator, and keep any agreements made in 

mediation.”597 

The Legislature, recognizing the inherent difficulties in any negotiation between a 

beneficiary and a borrower, provided clarity regarding the mediation session by 

this statement of intent. The intent was that this be an active, engaged negotiation 

with both parties charged with looking for a resolution that would avoid 

foreclosure when possible. 

To address that concern, the FFA requires the parties to have the “authority” to 

fully resolve the foreclosure issues at the mediation session. The statute 

specifically makes the failure of the parties to provide a person with authority a 

violation of the good faith requirement.598 

The mediation session contemplates that the participants address the issues that 

may enable the borrower and the beneficiary to reach a resolution of the 

foreclosure, including but not limited to reinstatement, modification of the loan, 

                                                 
595 RCW 61.24.163(8)(b). 

596 2SHB 1362 Sec. 1(2)(b). 

597 2SHB 1362 Sec. 1(2)(c).  

598 RCW 61.24.163(10)(c) makes “failure of a party to designate representatives with adequate authority to fully 

settle, compromise, or otherwise reach resolution with the borrower in mediation,” a violation of the good faith 

requirement 



 

2.6 Borrower Rights under the Foreclosure Fairness Act - Page 135 

 

restructuring of the debt, or some other workout plan. To assist the parties in 

addressing issues of foreclosure, the mediator may require the participants to 

consider the following:  

 the borrower’s current and future economic circumstances, including the 

borrower’s current and future income, debts, and obligations for the previous 

60 days or greater time period as determined by the mediator;  

 the net present value of receiving payments pursuant to a modified mortgage 

loan as compared to the anticipated net recovery following foreclosure;  

 any affordable loan modification calculation and net present value calculation 

when required under any federal mortgage relief program; any other loss 

mitigation guidelines to loans insured by the Federal Housing Administration, 

the Veterans Administration, and the Rural Housing Service.599 

 

Net Present Value (NPV) Test Requirements. The FFA incorporates the use of a 

Net Present Value (NPV) test and has a number of requirements regarding the 

NPV impacting the duties of the beneficiary, the mediator, and the mediator’s 

certification.600 The purpose of the NPV test is to determine whether it is more 

cost effective for the owners or investors of the loan to modify the loan or 

foreclose. The NPV test compares the net present value of money the investors in 

the loan would receive if the loan were modified with what would be received if 

no modification were made.601 An NPV test evaluates the borrower’s financial 

ability to pay on a modified loan, and determines whether the outcome is positive 

or negative for a given modification.  

The FFA included an NPV requirement to aid the mediation discussion and to 

make the sessions productive in terms of loss mitigation. The beneficiary has a 

duty under the FFA to provide all borrower-related and mortgage-related input 

data used in any NPV analysis to the borrower and the mediator as part of the list 

of documents required to satisfy the good faith requirement.
602

  

                                                 
599 RCW 61.24.163(9). 

600 See generally RCW 61.24.163. 

601 RCW 61.24.163(9)(b). 

602 61.24.163(5)(g) provides in part “All borrower-related and mortgage-related input data used in any net present 

values analysis. If no net present values analysis is required by the applicable federal mortgage relief program, then 
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This requirement protects the investors’ interests by requiring that the cost of the 

modification be less than the costs of the foreclosure. One commentator has noted 

that one reason foreclosures outpace modifications is that the mortgage-

modification decision maker’s incentives generally favor a foreclosure over a 

modification. The decision maker is not the investor or the lender, but a separate 

entity, the servicer. The servicer’s main function is to collect and process 

payments from homeowners, and servicers do not necessarily have any ownership 

interest in the loan. Servicers, unlike investors, generally recover all their hard 

costs after a foreclosure, even if the home sells for less than the mortgage loan 

balance.603 

The failure of the beneficiary to provide the necessary NPV inputs will justify a 

lack of good faith certification by the mediator.604 Additionally, the FFA requires 

the mediator certification to include detailed information about the NPV test.605 

Mediator Certification. The mediator has seven days after the conclusion of the 

mediation to send a written certification to the department, the parties, and the 

trustee.606 That certification must include required information from the mediator, 

including:607 

 date, time and location of the mediation, as well as the participants; 

 whether the parties participated in the mediation in good faith; 

 if a resolution was reached by the parties, including whether the default was 

cured by reinstatement, modification, or restructuring of the debt, or some 

other resolution. 

 

A violation of the duty to mediate in good faith may include: failure to timely 

participate; failure of a party to provide the required documentation; failure to 

                                                                                                                                                             
the input data required under the federal deposit insurance corporation and published in the federal deposit insurance 

corporation loan modification program guide.” 
603 See Diane E. Thompson, Foreclosing Modifications: How Servicer Incentives Discourage Loan Modifications, 

86 WASH. L. REV. 755 (2011). 

604 RCW 61.24.163(10)(b). 

605 RCW 61.24.163(14)(c). 

606 RCW 61.24.163(12). 

607 Id. 
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provide a representative with authority to fully settle, compromise, or reach a 

resolution with the borrower; and a request by the beneficiary that the borrower 

waive future claims as a condition of agreeing to a modification.608 A violation of 

the duty to mediate in good faith is also a Consumer Protection Act violation.609 

The certification must also contain information about the NPV if an affordable 

loan modification is not offered or a written agreement is not made in the 

mediation. The mediator’s certification will need to show whether the NPV of the 

modified loan exceeds the anticipated net recovery at foreclosure.610  

Consequences of Mediator Certification on Borrower and Beneficiary. As noted 

earlier, the foreclosure cannot proceed once mediation has been requested. If that 

request comes before the notice of trustee sale is recorded, then that notice cannot 

be recorded until the mediator’s certification is received by the trustee.611 If that 

request for mediation is made after the notice of sale is recorded, then the sale 

may not occur until after the trustee receives the certification of the mediator.612  

If the parties are unable to resolve the foreclosure in mediation and a certification 

of good faith is issued, the foreclosure may proceed to sale.613 The trustee can 

then issue and record the notice of trustee sale if the notice had not been recorded 

prior to the referral to mediation. Similarly, the foreclosure sale can proceed as 

scheduled if the notice of trustee sale was recorded subsequent to the referral to 

mediation. 

A lack of good faith certification does have consequences for both the borrower 

and the beneficiary. For the borrower to be found without good faith at the 

mediation, there is no further remedy within the FFA. The foreclosure will 

                                                 
608 RCW 61.24.163(10)(a)-(d). 

609 RCW 61.24.135(2)(a). 

610 RCW 61.24.163(14)(c).  

611 RCW 61.24.163(16)(a).  

612 RCW 61.25.163(16)(b).  
613 RCW 61.24.163(13). 
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proceed, and unless the borrower is able to stop the foreclosure by means outside 

the FFA, the borrower’s home may be sold at the trustee’s sale as scheduled.614  

There are two primary variations on the certification by the mediator of a lack of 

good faith that have ramifications for the beneficiary. However the lack of a good 

faith finding, on its own, has no impact unless the borrower takes affirmative 

action allowed under the statute. The finding itself does not, on its own, halt the 

sale.  

First, the lack of good faith certification against the beneficiary allows the 

borrower to use that finding as a defense to the non-judicial foreclosure and to 

enjoin the sale.615 However, the mediator’s certification that the beneficiary failed 

to act in good faith during mediation does not constitute a defense to a judicial 

foreclosure or a future non-judicial foreclosure action if a modification of the loan 

is agreed upon and the borrower subsequently defaults.616  

The second variation does not require a finding of a lack of good faith on the 

beneficiary. In order to encourage loan modifications and foreclosure resolutions, 

the Legislature placed an additional incentive into the FFA. The statute requires 

the mediator’s certification to provide information regarding the mediation, and to 

specifically reference the NPV test. The statute provided that if an affordable loan 

modification is not offered in the mediation or a written agreement was not 

reached and the mediator’s certification shows that the NPV of the modified loan 

exceeds the anticipated net recovery at foreclosure, then such a showing in the 

certification constitutes a basis for the borrower to enjoin the foreclosure.617 

                                                 
614 RCW 61.24.163(15). 

615 RCW 61.24.163(14)(a). 

616 RCW 61.24.163(14)(b). 

617 RCW 61.24.163(14)(c). 
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2.6.6 Conclusion  

The FFA is landmark legislation targeted at reducing foreclosures and providing 

the homeowner and the beneficiary with opportunities, otherwise denied by the 

non-judicial foreclosure process, to resolve the issues leading to the foreclosure. 

The statute will no doubt need judicial interpretation to resolve a number of 

issues. Those issues may include: has a person with adequate authority been 

provided for the mediation; the impact of a finding of lack of good faith in 

subsequent litigation; the use of the net present value test in mediations; the 

appropriateness of a claimed exemption from mediation; and questions regarding 

the conduct of the mediation itself. Other states have similarly wrestled with these 

questions. Indeed, most if not all states and judicial districts with mediation 

programs have had to adjudicate a range of complicated issues on this subject. 

While there are still few non-judicial states with foreclosure mediation statutes, 

both Nevada618 and Maryland can be looked to for guidance on how the courts in 

those states have dealt with foreclosure mediation issues. Additionally, Maine,619 

while a judicial foreclosure state, has a foreclosure mediation statute that bears 

some similarity to the Washington Foreclosure Fairness Act. Further information 

on state foreclosure mediation programs may be found on the National Consumer 

Law Center website.620 

                                                 
618 Nev. Rev. Stat. 107 (2011). 

619 14 Maine Rev. Stat. Ann. 6321-A. 

620 See NCLC, Foreclosure Mediation Programs by State, http://www.nclc.org/issues/foreclosure-mediation-

programs-by-state.html. 
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2.7 Selling (Including Short Sales) to Prevent Foreclosure 

2.7.1 Short Sale Basics 

A short sale occurs when a bank agrees to accept less than what is owed on a 

mortgage or deed of trust to release its lien. Negotiated correctly, a short sale can 

be an excellent alternative to foreclosure for both sellers and buyers. Banks will 

consider a short sale because it allows them to recoup some of their investment 

without the work and expense of selling the home themselves. New initiatives, 

such as the Home Affordable Foreclosure Alternatives Program (“HAFA”) and 

recent changes to HUD’s Pre-Foreclosure Sales Program (“PFS”) for FHA loans, 

along with the lenders’ own proprietary short sale programs, have made short 

sales and deeds-in-lieu an ever more viable option in today’s economy. However, 

a short sale is not always the best option; sometimes foreclosure is preferable. 

Short sales raise substantial legal issues, especially with regard to the obligations 

secured by the security instrument. 

2.7.2 Who Qualifies? 

Assuming the total value of outstanding mortgages and encumbrances exceeds the 

value of the home, criteria considered for a short sale include: 

 The mortgage is in default or default is foreseeable. Although not common, 

borrowers can be current on their payments and still be considered for a short 

sale. 

 

 The seller has experienced a true hardship. Examples of a hardship are 

unemployment, job relocation, divorce, bankruptcy, illness, or disability. 
Assuming that a borrower was able to afford his or her loan when it was taken out, a 

key consideration in this criterion is what has changed since the origination of the 

loan such that the borrower is no longer able to afford it.  
 

 The seller has little or no assets.  

Before accepting a short sale, a lender will require the seller to submit a short 

sale package. This includes the seller’s tax returns, financial statements, bank 

and credit card statements, hardship letter, and schedule of assets. If the seller 

still has assets, the lender may not approve the short sale because the seller has 

the ability to bring cash to the closing or the seller may still be granted a short 

sale but be expected to pay back the deficiency. 
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Who is an ideal short sale candidate? Borrowers in the following three scenarios 

may qualify: 

 The buyers have only one loan, and a program exists for dealing with the 

deficiency. HAFA, HUD’s PFS, and the VA’s Compromise Sale Program are 

all attempts to waive deficiencies in short sales and deeds-in-lieu. 

 

 The buyers have two loans and the first is being fully paid off in the short sale. 

In this situation, foreclosure does not benefit the borrower in any way; in the 

event of a foreclosure, the borrower would still be liable for the outstanding principal 

on the second loan. Conversely, a short sale may give the borrower an opportunity 

to negotiate settlement of the second loan as part of the short sale.  

 

 Borrowers who are willing and able to remain current on their payments. 

Obviously, being current never triggers the foreclosure. If the borrower wishes 

to maintain a good credit rating, missing payments is the most significant threat to 

their credit standing. Again, a short sale may provide an opportunity to negotiate the 

debt without impairing the borrower’s credit in the future. 

 

Even if a borrower is a perfect short sale candidate, they should map out the costs, 

benefits, and risks of a non-judicial foreclosure, because it provides them with a 

baseline against which they can compare other options. All other possible choices, 

such as short sale, deed-in-lieu, loan modification, or bankruptcy, require some 

action on the borrower’s part, and must therefore yield a better result than a non-

judicial foreclosure in order to be worthwhile. This is especially true with respect 

to the remaining debt. 

2.7.3 Deficiencies 

A deficiency is the difference between the amount received in the short sale and 

the amount owed by the selling mortgagor. Although a promissory note makes the 

seller personally liable for the debt, whether the bank can pursue a deficiency 

judgment after a foreclosure or short sale depends in part on the security 

instrument used and the applicable state’s deficiency statute.  

Most lenders in Washington foreclose through a trustee’s sale. That extinguishes 

the debt and usually does not give the lender the right to pursue a deficiency 
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judgment. However, when a senior lienholder (the first mortgagee) non-judicially 

forecloses and the second lienholder’s interest is extinguished during the trustee’s 

sale, the obligation on the note to the junior lienholder survives. This may give the 

junior lienholder the right to pursue a judgment on the debt. 

A point that may confuse some borrowers is that, unlike a non-judicial foreclosure 

of a deed of trust, a short sale does not necessarily satisfy the remaining 

outstanding debt that had previously been secured by the property. A short sale is 

nothing more than a voluntary agreement on the part of a lender to release its 

security interest. Unless an express written term of the short sale approval is the 

waiver of any right to a deficiency, that lender, or the lender’s assignee, will have 

the right to seek recovery of the deficiency after the short sale, and may pursue an 

action against the borrower, up to the expiration of the statute of limitations for 

collection of a note. Under RCW 4.16.040, that statute of limitations was six 

years. In 2012, the statute of limitations to initiate an action to collect a deficiency 

arising from a short sale was shortened to three years from the date the lender 

released its mortgage lien.621  

2.7.4 Deficiency Language in Short Sale Approval Letters 

In negotiating short sales, the biggest issue facing borrowers is the deficiency, 

both as it applies to senior liens (first loans) and junior liens (such as second 

loans, home equity lines of credit, etc.). 

While a short sale may be a viable alternative for a distressed homeowner whose 

home is underwater, it is crucial to review the conditions and verbiage in the 

lender’s short sale approval letter, especially as it relates to the deficiency 

balance. The deficiency, or deficiency balance, is the difference between the 

amount owed and the net proceeds received by the lender. Depending on the 

specific language in the short sale approval letter, the borrower may still be 

personally liable for the difference. The borrower must be extremely diligent in 

                                                 
621 RCW 64.04.007(2) 
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reviewing the precise language of the short sale approval letter, to ensure that the 

lender will execute a release and discharge of the deed of trust or mortgage and 

the obligations secured by such instrument, i.e. the total amount of the debt.  

There are three types of short sale approval letters: explicit, silent and ambiguous. 

If there is no specific language waiving the deficiency balance in the short sale 

approval letter (and the short sale is not being processed through a program that 

waives the deficiency such as HAFA or HUD PFS for FHA loans), then the 

borrower should assume the deficiency is not being waived.  

(a) Explicit:  

The approval letter can either explicitly waive, or reserve, the lender’s 

right to pursue the deficiency. 

Examples of waiver are: “…investors will waive the remaining balance 

due on the above referenced loan and release the borrower from further 

obligation therein, and waive all rights to pursue further judgment or 

deficiency,” and “The mortgage will be discharged in its entirety with any 

deficiency rights waived and a release document will be forwarded to your 

county for recording. The release document is an indication that the loan 

debt is considered satisfied…” 

An example of language reserving the right to pursue a deficiency would 

be: “Reserves the right to pursue the deficiency unless otherwise agreed or 

prohibited by law…” 

(b) Silent:  

The approval letter can release the lien without ever mentioning the debt 

or deficiency balance. The mere mention of releasing the lien or 

reconveying is not sufficient. 
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(c) Ambiguous:  

While some lenders use language that clearly waives or retains their right 

to pursue, it is not uncommon for lenders to use language that is vague or 

confusing, and is difficult to interpret, implying that the deficiency has 

been waived when in fact it has not. 

The following are examples of common ambiguities in terminology: 

 Vague terminology. The word “mortgage” may be interpreted as the 

lien or it may be interpreted as referring to the whole mortgage loan 

(the lien plus the promissory note).  

 

 Confusing terminology. If the approval letter does not specifically 

address the deficiency balance owing from that promissory note, and 

only refers to the “mortgage,” then it is imperative that the lender state 

that the proceeds from the sale “satisfy the mortgage” (i.e. the whole 

terms of the mortgage loan, which includes the deficiency balance 

owing) and does not merely “release” or “discharge” the mortgage 

(which can be interpreted as only releasing the lien, but not the 

deficiency balance). 

 

 Mixing up the terminology. “Releasing the lien” and “satisfying the 

mortgage” can become “satisfying the lien” and “releasing the 

mortgage”. A mortgage must be satisfied — not merely released or 

discharged — to extinguish the debt.  

 

Another common problem arises when borrowers conflate or confuse what 

the lienholder will report to the Credit Reporting Agencies (“CRA”) about 

the lender’s intent regarding the deficiency. A lender’s intention to report 

the account to the major credit reporting agencies as “Paid in Full for Less 

than the Full Balance,” does not mean that it is forgiving the debt.  

While a recent Settlement Agreement stated in big, bold print that it 

would: “Approve a discounted payoff…” and “Report to CRA’s as paid in 

full for less than full balance…”, the small print on the last page stated: 

“Nothing in this letter shall be construed to prejudice, waive, modify or 

alter any of the rights or remedies for the owner of the loan to collect the 

entire amount due and to come due on the loan…” 
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2.7.5 Junior Lienholders 

If the property is encumbered by more than one lien, all junior lienholders (and 

any mortgage insurer) must agree to accept a short sale before it can commence. 

In today’s typical short sale, it is often only the first lienholder who is receiving 

any money. Generally, it is up to that first lender to give some of its proceeds to 

the junior lienholders. This encourages the junior lienholder to agree to the short 

sale and release its lien. That amount, whether it is $3,000 or $60,000, is 

negotiated between the senior and junior lienholders. 

Recently some junior lienholders have been demanding outrageous sums of 

money to approve the short sale, and requiring cash contributions from the buyer, 

seller, and/or real estate agents. Often, all of this occurs without any disclosure to 

the first lender. Not only do these sorts of tactics not benefit the junior lienholder, 

they may even hurt it. In the event that the short sale fails, the first lender will 

most likely get the property back in the foreclosure, thus eliminating the second 

lien entirely, although not the debt. 

For this reason, a common scenario in a short sale is that the first lienholder will 

waive its deficiency balance rights (because it would have lost them via a trustee 

sale anyway), whereas the junior lienholders might demand to retain deficiency 

rights or expect a cash contribution from the seller to settle and waive those 

deficiency rights. 

2.7.6 Condominiums Super-Priority Liens 

Unless the borrower files bankruptcy, he or she remains liable for the 

preforeclosure assessments on a foreclosed unit. But in Washington, the 

condominium home owner’s associations (HOAs) may also have a six-month 

preference for association dues owed prior to a foreclosure sale, under the 

Washington Condominium Act. This gives HOAs significant leverage in any 

short sale transaction; if an HOA can collect six months of dues from the lender 

or new buyer in a foreclosure, they will need to be offered more than that amount 
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in order to be convinced to accept a short sale and release its lien. It is therefore 

important to weigh the dollar value of gains and looses when dealing with an 

HOA. However, in spite of the strength of its interests, when an HOA approves a 

short sale, it is usually for satisfaction of debt, and the seller is not liable for any 

additional preforeclosure or short sale assessments. 

2.7.7 Deed in Lieu of Foreclosure (“DIL”) 

As a last resort, a homeowner may be able to voluntarily “give back” their 

property to the lender. A deed in lieu is often referred to as a voluntary 

foreclosure.  

(a) Release:  

Many lenders are willing to negotiate a release of liability or covenant not 

to sue the borrower in return for the deed in lieu (DIL) conveyance. Unlike 

a foreclosure of a lien, a DIL is a conveyance of the property, and thus, 

does not extinguish junior liens upon its completion. Often, lenders do not 

release, extinguish or forgive the underlying debt or the deed of trust lien. 

The debt and lien are preserved so that if necessary following the DIL 

conveyance, the lender may complete a foreclosure of its deed of trust to 

eliminate any junior liens on the property. Thus, it is more common to see 

a covenant not to sue the borrower in return for the DIL conveyance rather 

than a complete release.  

(b) Doctrine of Merger:  

Under the merger doctrine, when a party holds a lien on property while 

simultaneously holding a fee interest in the same property, by operation of 

law, the lien interest may be deemed to have merged into the fee interest, 

resulting in elimination of the lien. Courts in Washington will look to the 

intention of the parties and will enforce a covenant in the DIL agreement 

that expressly states that the parties do not intend for the doctrine of 

merger to apply. While borrowers should be mindful of language that 
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refers to non-merger because this would prevent the title merging with the 

security and preserve the debt, the deed in lieu of foreclosure will 

probably contain non-merger provisions, which will permit the lender to 

foreclose its deed of trust after obtaining a deed in lieu with regard to 

subordinate liens. In such case, the borrower would still be liable to pay 

the junior lienholders the obligations secured by the junior liens; 

extinguishing the lien on the property does not extinguish the debt. 

2.7.8 2012 Changes to the Deed of Trust Act 

(a) Notice:  

Effective June 7, 2012, lenders are required to explicitly inform short sale 

sellers of whether the lender intends to collect any debt remaining after a 

short sale. A new section was added to the Deed of Trust Act622 requiring 

lenders to notify borrowers in short sale transactions whether the lender 

was waiving or reserving its rights to seek a deficiency from the borrower 

upon first written notice to the borrower on owner-occupied real 

property.623 However, even if the lender states that it intends to pursue, 

nothing in this letter precludes the borrower from negotiating with the 

lender for a full release of the outstanding debt. 

(b) Statute of Limitations:  

The statute of limitations for an action to collect a deficiency arising from 

a short sale was shortened from six years to three years from the date the 

lender released its mortgage lien. If the beneficiary, or mortgagee, or its 

assignees, of debt secured by owner-occupied real property intends to 

pursue collection of the outstanding debt, it must initiate a court action to 

collect the remaining debt within three years from the date on which it 

                                                 
622 This section applies only to debts incurred by individuals primarily for personal, family, or household purposes. 

This section does not apply to debts for business, commercial, or agricultural purposes. 

623 For the purposes of this section, “owner-occupied real property” means real property consisting solely of a 

single-family residence, a residential condominium unit, or a residential cooperative unit that is the principal 

residence of the borrower. 
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released its deed of trust or mortgage in the owner-occupied real property 

or else it forfeits any right to collect the remaining debt.624 

(c) Changes to the Real Estate Agency Law Pamphlet:  

Also effective June 7, 2012, RCW 18.86.120 was amended to inform 

sellers of owner-occupied residential real property through the statutorily 

required Real Estate Agency Law Pamphlet that a short sale may not 

extinguish all debt. It is the responsibility of the real estate licensee to 

disclose to the seller in writing that the decision by any beneficiary or 

mortgagee, or its assignees, to release its interest in the real property, for 

less than the amount the borrower owes, does not automatically relieve the 

seller of the obligation to pay any debt or costs remaining at closing, 

including fees such as the real estate licensee’s commission. 

2.7.9 A 1099 is Not a Waiver 

A 1099 is an IRS tax form issued by the lender in the event that the lender takes a 

loss on a mortgage. A copy is typically sent to both the borrower and the IRS. A 

lender may issue a 1099 for a variety of reasons. One possible reason for the 

issuance of a 1099 is that the lender forgives a borrower’s personal liability on a 

mortgage. However, while a liability waiver always results in the issuance of a 

1099, a form 1099 does not result in a release of borrower liability. Some 

borrowers may be confused on this point, and mistakenly believe that the issuance 

of a 1099 proves positively that the lender has waived the borrower’s liability, or 

that the it bars a lender from pursuing remedies against the borrower. Nothing 

could be further from the truth.  

In Bononi v. Bayer Employees Federal Credit Union, 625the debtor argued that the 

issuance of the cancellation of debt income forms meant that the creditor did not 

have a claim in the Chapter 7 bankruptcy. The court disagreed, writing that the 

                                                 
624 The six year statute of limitations for written contracts has been amended to cross-reference the three year 

limitation applicable to deficiencies in short sales. 

625 Bononi v. Bayer Employees Fed. Credit Union, 407 B.R. 684 (Bankr. W.D. Pa. 2009). 
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issuance of the Form 1099 did not alter the creditor’s legal right to attempt to 

collect the debt and it did not act as an admission that the debt was no longer due. 

The court in Bononi did order the creditor to amend the 1099 issued to the debtor, 

which was proper, since the creditor received a distribution from bankruptcy.  

A Form 1099 is not a legal defense against a subsequent deficiency claim. After 

issuing a form 1099, the mortgage lender can still sell the claim to a third-party or 

legally sue for a deficiency claim. The issuance of the Form 1099 to the IRS 

and/or the borrower does not alter the creditor’s legal right to attempt to collect 

the debt, nor does it act as an admission that the debt is no longer due.  

A creditor who successfully collects a return on the mortgage debt after issuing a 

1099 will need to amend the 1099 issued to the borrower upon collection. The 

lender takes a tax loss when it issues a 1099 to the borrower. If the lender 

subsequently sues the borrower or sells the claim, the lender would recognize 

taxable income in the amount of money it collects from the borrower or the 

amount it receives from a third party when it sells the deficiency claim; hence, a 

corrected 1099.  

2.7.10 Conclusion 

The most important thing to understand about a short sale is that it is nothing 

more than a voluntary agreement on the part of a lender to release a security 

interest in exchange for a partial payment on the note, and does not necessarily 

release the borrower from responsibility for the underlying debt. Unless an 

express written term of the short sale approval is the waiver of any right to a 

deficiency, that lender, or the lender’s assignee, will have the right to seek 

recovery of the deficiency, and may pursue an action up to the expiration of the 

statute of limitations for collection of a note.  
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3. Foreclosure 

3.1 Summary of Foreclosure Procedures Used in Washington 

3.1.1 Types of Loans 

Three instruments are used in the State of Washington to secure payment of a loan 

on real property:  

1) A mortgage, is a two party document between the mortgagee/lender and 

mortgagor/borrower.  

2) The second, and most commonly used security instrument, is a deed of trust. 

This instrument adds a third party to a mortgage agreement; a trustee, to whom 

the property is conveyed in trust to secure the obligation of the grantor/borrower 

to the beneficiary/lender. With both a stand-alone mortgage and a deed of trust, 

the loan is usually represented by a promissory note.  

3) The third instrument is a real estate contract, which is a written agreement 

between the seller and buyer for the sale of real property in which legal title to the 

property is retained by the seller as security for the buyer’s payment of the 

balance of the purchase price.  

3.1.2 Types of Foreclosure and Issues That May Affect Them 

Mortgages must be foreclosed judicially under RCW 61.12. Deeds of trust can be 

foreclosed judicially, like a mortgage, or non-judicially pursuant to the provisions 

of RCW 61.24. However, a creditor holding either a mortgage or deed of trust can 

forego foreclosing its security and simply sue on the note.  

Non-judicial foreclosures are a statutory exception to the general rule requiring 

judicial foreclosures on mortgages. Compliance with the terms of the statute is 

therefore necessary in order for non-judicial foreclosure to be available as a 

remedy. While a non-judicial foreclosure is the preferred method of foreclosure of 

a deed of trust, issues with the loan documents, the status of the debtor or the 
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condition of the property may dictate a different method of collection on a 

delinquent loan.  

(a) Issues with the Loan Documents 

Defects in the loan documents (e.g., defective or missing legal 

description), or missing loan documents, may require a judicial 

foreclosure because they would constitute non-compliance with the 

statute, and the loan documents cannot be reformed or reinstated in a non-

judicial foreclosure. If the statute of limitations on the debt will expire 

while a non-judicial foreclosure is pending, it is preferable to commence a 

judicial foreclosure to effectively preserve the enforceability of the debt.  

(b) Agricultural Use 

Another area where Washington State law may mandate the type of 

foreclosure is with respect to land used for agricultural purposes. 

According to Washington State law, unless a deed of trust contains a 

clause which provides that the property is not used principally for farming 

or agricultural purposes, a non-judicial foreclosure cannot be pursued.626 

Often deed of trust forms used in other states do not contain such a 

provisions and, thus, if an out-of-state form is used with respect to a 

Washington property, the lender may have to foreclose judicially, even if 

the property in question is not used principally for “agricultural purposes”. 

RCW 61.24.030(2) defines agricultural purposes as “an operation that 

produces crops, livestock, or aquatic goods” and further provides that if a 

deed of trust with a non-agricultural use clause is utilized, a judicial 

foreclosure is still required if the agricultural use statement was false on the 

date the deed of trust was granted and false on the date of a trustee’s sale.627 

Therefore, if a property is used for agricultural purposes at the time the deed 

of trust is granted but its use later changes to a non-agricultural one, a non-

                                                 
626 RCW 61.24.030(2). 

627 Id. 
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judicial foreclosure can be pursued provided the use remains non-agricultural 

on the date of the trustee’s sale.  

(c) Deceased Obligors 

Where one or both of the current obligors is/are deceased, a probate has 

not been filed and there are no known heirs, proper notice cannot be given 

under the non-judicial statute and a judicial foreclosure proceeding must 

be commenced. Note that a title insurance company may refuse to insure a 

foreclosure under these circumstances unless it is done judicially.  

(d) Military Service 

For some debtors on active military service at the time foreclosure is 

commenced, the Service members’ Civil Relief Act628 requires a judicial 

foreclosure and may add extend the timeline for completion of the 

foreclosure. 

(e) Bankruptcy 

In instances where all obligors have been discharged from personal 

liability on the note in bankruptcy proceedings, a creditor cannot obtain a 

deficiency judgment. A non-judicial foreclosure is a more appropriate 

option. A non-judicial foreclosure will also be the better choice if the 

debtors and any guarantors are judgment proof. 

(f) Damage to Property Including Hazardous Waste 

Damage to a property by fire or natural disaster which is not covered by 

insurance or for which insurance payment has not yet been received may 

impact the type of action taken or the speed with which it is completed 

(e.g., any insurance proceeds payable to the lender should be obtained 

prior to any trustee’s sale or the lender may lose its right to collect the 

proceeds).  

                                                 
628 50 U.S.C §§ 501-590. 
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Hazardous waste contamination of a property will also affect a decision on 

what actions should be pursued. Because of the risk of liability to the 

lender if hazardous waste contamination is present, a commercial lender 

will almost always have a Phase I environmental audit conducted prior to 

commencing foreclosure. This may also be warranted in residential 

situations if certain risk factors are present, e.g. an underground storage 

tank is present or the property was used as a methamphetamine lab. In a 

circumstance where there is a high risk of liability and the costs of the 

environmental assessments are substantial compared to the value of the 

collateral, the lender may decide to forego foreclosure completely and 

simply sue on the note.  

3.1.3 Comparing Judicial and Non-Judicial Foreclosures 

A judicial foreclosure of a deed of trust has several advantages over a non-judicial 

foreclosure. It allows the entire debt to be accelerated by notice to the obligor 

prior to commencing the foreclosure or by commencement of the judicial 

proceeding itself. However, this right may be restricted by the loan documents 

(e.g., in Washington, FNMA/FHLMC—6/75 Uniform Instrument permits the 

debtor to reinstate any time before judgment). In a judicial foreclosure, the 

creditor may also seek a deficiency judgment against any or all parties obligated 

under the note and security instrument and the right to proceed later against 

guarantors of the debt is preserved in both the commercial and consumer context. 

The creditor, in the same action, may also seek the appointment of a receiver to 

collect the rents and manage the property while the foreclosure is pending.  

From the point of view of the obligor, if there is concern that the price obtained at 

a sheriff’s sale may be too low, an upset price hearing may be requested. An upset 

price is a court-ordered minimum sale price for a property being sold at 

foreclosure. The advantage of an upset price, from the obligor’s perspective, is 

two-fold, in that a higher sale price reduces a possible future deficiency judgment 

or, if the upset price results in the property not being sold, allows the obligor to 
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protect whatever equity they have in the property. Again, this equity may be used 

at a future date to pay down a deficiency judgment. Courts may order an upset 

price in response to circumstances outside the loan transaction, such as an 

unusually depressed real estate market. 

The advantages a lender may enjoy by foreclosing judicially are offset by several 

disadvantages. The fees and costs incurred in such a proceeding can be high, and 

the process can be lengthy unless the lender is able to obtain a default or summary 

judgment. If the borrower is successful in obtaining an upset price hearing, the 

process can be extended even further. Additionally, because it is common for the 

lender to be the winning bidder at a sheriff’s sale, an upset price may force the 

lender to bid more for the property than it deems wise.  

Where a deficiency judgment is sought, the borrower and junior lien holders have 

a right of redemption lasting 12 months after the sheriff’s sale. Even if a 

deficiency judgment is waived, the redemption period is eight months, unless the 

provisions of RCW 61.12.093, .094 apply and are alleged in the complaint (in 

which case there is no redemption period). Another disadvantage for the lender, 

but an advantage to the borrower, is the borrower’s right to remain in homestead 

property without paying rent during the redemption period. Finally, a lender does 

not obtain marketable title until it receives the sheriff’s deed at the end of the 

redemption period; thus any sale by the lender during the redemption period will 

be at a discounted price, to reflect the risks incumbent in a sale without title. 

Unlike a judicial foreclosure, there are no rights of redemption in a non-judicial 

foreclosure after a trustee’s sale, except pursuant to federal law in the event a 

federal tax lien is recorded on the property more than thirty days prior to the 

trustee’s sale. Furthermore, there is no distinction made between homestead and 

non-homestead properties. Therefore, a purchaser at the trustee’s sale can obtain 

marketable title immediately and is entitled to possession, regardless of the type 
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of property, on the twentieth day after the trustee’s sale.629 A non-judicial 

foreclosure is generally a less expensive and more expeditious method of 

foreclosure.  

Probably the primary disadvantage of a non-judicial foreclosure is that a lender 

may not pursue a debtor for a deficiency on certain loans. Unlike anti-deficiency 

provisions of other state statutes, the Washington Deed of Trust Act previously 

provided not only that a lender could not pursue a deficiency but also that the 

obligation secured by the deed of trust was deemed satisfied after a foreclosure 

under the Act. This operated to release all other collateral and guarantors on both 

consumer and commercial loans. In 1998, that provision was deleted from the 

Deed of Trust Act. While other amendments have changed the law with respect to 

commercial loans, a non-judicial foreclosure still operates to release all other 

collateral and guarantors with respect to consumer loans.630 

Another disadvantage of a non-judicial foreclosure is that unless the loan has 

matured, the lender cannot accelerate the debt in the non-judicial foreclosure until 

the tenth day prior to the trustee’s sale. Thus, the borrower, or certain other parties 

named in the statute,631 which in certain cases will include commercial guarantors, 

may stop the foreclosure by curing the defaults (reinstating) and paying fees and 

costs on or before the eleventh day before the sale.  

3.1.4 Real Estate Contracts 

A creditor holding a real estate contract has three basic methods to pursue upon 

default:  

(1) forfeiture of the contract under Chapter 61.30 RCW, the Real Estate Contract 

Forfeiture Act (“RECFA”),  

                                                 
629 The right to possession may be complicated if the property is occupied by rental tenants, in which case state and 

federal laws may place certain limits on possession after foreclosure. See Section 3.8 Rights of Tenants in 

Foreclosed Properties, infra.  

630 RCW 61.24.100(1). 

631 RCW 61.24 et seq. 
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(2) judicial foreclosure of the contract like a mortgage, or  

(3) a suit for specific performance.  

Since the enactment of RECFA did not limit or prohibit other remedies, a possible 

fourth method is the common law remedy of abandonment.632 

As with deeds of trust, the decision of which method to utilize on a real estate 

contract will depend on various factors, including the condition of the property, 

the facts of the case and the provisions of the documents. For example, some 

contracts limit the rights of the seller to forfeiture only. Other contracts may not 

contain a provision for acceleration of the amount due, in which case the option of 

a judicial foreclosure is not available.  

(a) Forfeiture 

Since the enactment of RECFA, the most commonly selected remedy is 

forfeiture. The consequence of the forfeiture procedure is that the buyer 

forfeits all payments made under the contract and the seller recovers 

possession of the property. This remedy is analogous to a non-judicial 

foreclosure and some of the same advantages and disadvantages apply. 

For example, forfeiture is generally a less expensive and more expeditious 

procedure than the other alternatives. (But note the expense and delays 

which can occur should the provisions of RCW 61.30.120 regarding a 

public sale be invoked.) Thus it may be the best option where the seller 

remains liable on underlying contracts and desires to quickly repossess 

and resell the property prior to losing his or her interest by forfeiture or 

foreclosure. However, as with non-judicial foreclosures, certain parties are 

entitled to cure the default (reinstate) any time prior to the recording of the 

Declaration of Forfeiture,633 which will not resolve the problem of the 

chronic delinquent buyer. In addition, in cases where the value of the 

                                                 
632 See RCW 61.30.020; Schoneman v. Wilson, 56 Wn. App. 776, 785 P.2d 845 (1990). 

633 RCW 61.12 
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property has severely declined, the seller may not wish to pursue this 

option since he loses any right to recover a deficiency.634 

(b) Judicial Foreclosure 

Foreclosure of a real estate contract is identical to a judicial foreclosure of 

a mortgage or deed of trust and many of the same factors which dictate a 

judicial foreclosure of a deed of trust will apply. For example, this method 

may be the better option with a chronically delinquent buyer or where the 

property has diminished in value but the seller nevertheless wants to 

obtain possession of the property.  

Further, under the language of certain real estate contracts, attorneys’ fees 

can only be recovered if a “suit” is commenced. Because RECFA does not 

provide for reasonable attorneys’ fees in a forfeiture action unless 

specifically provided for in the contract, a judicial foreclosure may be 

elected by a seller if he or she wants to collect attorneys’ fees from a 

delinquent buyer. See Powell v. Moss,635 where the court held that a non-

judicial forfeiture is not a “suit” that would invoke the contract provision 

allowing for recovery of attorneys’ fees. The court further held that 

inclusion of a demand for attorneys’ fees in the non-judicial forfeiture 

notices constituted material noncompliance with RECFA and rendered the 

forfeiture invalid. 

Finally, like the judicial foreclosure of a deed of trust, the judicial 

foreclosure of a real estate contract has the advantages of acceleration of 

the balance due on the contract and the option to recover a deficiency after 

the sheriff’s sale. Its primary disadvantages are the expense, the longer 

time period involved and the fact the buyer may be entitled to possession 

during the redemption period without accounting for rent.  

                                                 
634 Id. 

635 Powell v. Moss, 51 Wn. App. 530, 754 P.2d 679 (1988). 
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(c) Specific Performance 

The result of pursuing the third basic remedy, specific performance (e.g., a 

suit on delinquent installments or a suit to enforce specific covenants) is 

generally a judgment for delinquent installments due up to the date of 

judgment. This option may be preferred where attorneys’ fees are only 

collectable if a suit is filed but where repossession of the property is not 

feasible (e.g., hazardous waste situations).  

Another option for lender’s counsel to consider is whether a suit on the 

promissory note is preferable to commencing the judicial or non-judicial 

foreclosure of the deed of trust. The Washington Supreme Court nicely 

summarized a lender’s options in American Federal Savings & Loan 

Association v. McCaffrey:636 

In transactions involving both notes and mortgages, the 

notes represent the debts, the mortgages security for 

payment of the debts. Either may be the basis of an 

action. Seattle Sav. & Loan Ass’n v. Gardner J. Gwinn, 

Inc., 171 Wash. 695, 698, 19 P.2d 111 (1933); Wilson 

v. Kirchan, 143 Wash. 342, 346-47, 255 P. 368 (1927); 

see also G. Nelson & D. Whitman, Real Estate Finance 

Law § 8.1, at 594-95 (2d ed. 1985). The mortgagee may 

sue and obtain a judgment upon the notes and enforce it 

by levy upon any property of the debtor. If the 

judgment is not satisfied in this manner, the mortgagee 

still can foreclose on the mortgaged property to collect 

the balance. Alternatively, the mortgagee may foreclose 

on the mortgaged property and obtain a deficiency 

judgment. Seattle Sav., 171 Wash. at 698-99, 19 P.2d 

111; see also Citizens Nat’l Bank v. Abbott, 72 Wash. 

73, 78, 129 P. 1085 (1913); Hanna v. Kasson, 26 Wash. 

568, 571-72, 67 P. 271 (1901); Real Estate Finance 

Law § 8.1, at 594-95. Concurrent actions to obtain 

execution of a judgment and foreclose on the 

mortgaged property are prohibited. RCW 61.12.120; 

                                                 
636 American Fed. Savs. & Loan Assoc. v. McCaffrey, 107 Wn.2d 181, 728 P.2d 155 (1986). 

https://web2.westlaw.com/find/default.wl?rs=WLW7.09&serialnum=1933103186&fn=_top&sv=Split&tc=-1&findtype=Y&tf=-1&db=661&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Washington
https://web2.westlaw.com/find/default.wl?rs=WLW7.09&serialnum=1933103186&fn=_top&sv=Split&tc=-1&findtype=Y&tf=-1&db=661&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Washington
https://web2.westlaw.com/find/default.wl?rs=WLW7.09&serialnum=1927104988&fn=_top&sv=Split&tc=-1&findtype=Y&tf=-1&db=660&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Washington
https://web2.westlaw.com/find/default.wl?rs=WLW7.09&serialnum=1927104988&fn=_top&sv=Split&tc=-1&findtype=Y&tf=-1&db=660&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Washington
https://web2.westlaw.com/find/default.wl?rs=WLW7.09&serialnum=1933103186&fn=_top&sv=Split&tc=-1&findtype=Y&tf=-1&db=661&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Washington
https://web2.westlaw.com/find/default.wl?rs=WLW7.09&serialnum=1933103186&fn=_top&sv=Split&tc=-1&findtype=Y&tf=-1&db=661&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Washington
https://web2.westlaw.com/find/default.wl?rs=WLW7.09&serialnum=1913002516&fn=_top&sv=Split&tc=-1&findtype=Y&tf=-1&db=660&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Washington
https://web2.westlaw.com/find/default.wl?rs=WLW7.09&serialnum=1913002516&fn=_top&sv=Split&tc=-1&findtype=Y&tf=-1&db=660&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Washington
https://web2.westlaw.com/find/default.wl?rs=WLW7.09&serialnum=1901002013&fn=_top&sv=Split&tc=-1&findtype=Y&tf=-1&db=660&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Washington
https://web2.westlaw.com/find/default.wl?rs=WLW7.09&serialnum=1901002013&fn=_top&sv=Split&tc=-1&findtype=Y&tf=-1&db=660&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Washington
https://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW7.09&fn=_top&sv=Split&tc=-1&findtype=L&docname=WAST61.12.120&db=1000259&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Washington
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see also Seattle Sav., 171 Wash. at 698-99, 19 P.2d 

111.637 

In certain circumstances, it may be preferable for a lender to pursue other 

property of a borrower/debtor before electing to foreclose its deed of trust. 

For example, if a borrower has substantial nonexempt property but the 

value of the lien of the lender’s deed of trust on a particular property is 

insufficient to pay the amount of the debt, the lender may elect to obtain a 

judgment on the note and pursue execution of the nonexempt property 

first. The result of pursuing the collateral property last, rather than first, 

could lead to a better net result for a lender by reducing the potential 

deficiency which would have occurred if a foreclosure had been pursued 

first and also make a non-judicial foreclosure more attractive.  

Because the real property that secures a consumer debt is generally the 

most significant asset owned by a debtor and there may not be other 

nonexempt assets available to satisfy a judgment, a suit only on the note in 

that instance may not be the best option. On the other hand, in 

circumstances where the value of the property is seriously diminished (and 

there may be risks to the lender in obtaining title to the property) because 

of hazardous waste or other problems, a suit on the note, in the case of a 

mortgage or deed of trust, or a suit for specific performance on a real 

estate contract may be the preferred alternative.  

 

                                                 
637 107 Wn.2d at 189-90. 

https://web2.westlaw.com/find/default.wl?rs=WLW7.09&serialnum=1933103186&fn=_top&sv=Split&tc=-1&findtype=Y&tf=-1&db=661&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Washington
https://web2.westlaw.com/find/default.wl?rs=WLW7.09&serialnum=1933103186&fn=_top&sv=Split&tc=-1&findtype=Y&tf=-1&db=661&vr=2.0&rp=%2ffind%2fdefault.wl&mt=Washington
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3.2 Process and Timeline for Non-Judicial Deeds of Trust 

In the event of a default on the obligation owed by the grantor of the deed of trust (the 

borrower), the beneficiary (the lender) may cause the subject real property to be sold to 

satisfy the grantor’s obligation. The beneficiary has the option to file a lawsuit in 

Superior Court and cause the sheriff’s office to conduct the sale in the same manner that a 

mortgage is foreclosed, or the beneficiary can request the trustee, or a successor trustee, 

to conduct a non-judicial sale pursuant to the Deed of Trust Act.  

The vast majority of Washington home loans are secured by deeds of trust. In the event 

of a grantor’s default most of those deeds of trust are foreclosed non-judicially, through a 

trustee sale. A non-judicial foreclosure is usually less expensive for the beneficiary and 

less time consuming than a judicial foreclosure; however, in noncommercial transactions 

(i.e., home loans), if the deed of trust is foreclosed non-judically the beneficiary waives 

the balance of any claim that otherwise would arise from the price paid at the foreclosure 

sale being less than the amount of the obligation secured by the deed of trust.638 In other 

words, should the lender choose to carry out a non-judicial foreclosure on a 

noncommercial transaction, they waive the right to a deficiency claim against the 

borrower for any balance outstanding after the trustee sale. The Act defines a 

“commercial loan” as “a loan that is not made primarily for personal, family, or 

household purposes.”639 

A non-judicial deed of trust foreclosure requires specific notices be given within specific 

time periods. The notices include a Notice of Default, that must be given to the grantor at 

least 30 days prior to the issuance of a Notice of Trustee’s Sale. The Notice of Trustee’s 

Sale, in turn, must be issued at least 90 days prior to the foreclosure sale. These two 

notices and the other requirements are set forth on the following timeline and are 

discussed in more detail in the following timeline. This is s chronological presentation of 

the steps between default and the foreclosure sale: 

                                                 
638 RCW 61.24.100(1). 

639 RCW 61.24.005(4). 
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1. Deed of Trust must be executed and acknowledged. The existence of a deed of 

trust is a condition precedent for a deed of trust sale to occur. Deeds of trust are 

subject to all laws governing mortgages on real property, including that the 

document must be in the form of a deed.640  

2. Default. A default on the borrower’s obligation to the beneficiary is a necessary 

first step in the non-judicial foreclosure process. The non-judicial foreclosure of a 

deed of trust cannot occur less than 190 days from the date of the default. 641  

3. Meet and Confer. Prior to issuing a Notice of Default, a beneficiary must notify 

the borrower about his or her right to a meeting.642 The beneficiary must wait at 

least 30 days after this initial contact before issuing a Notice of Default. As of 

July 22, 2011, the Deed of Trust Act provides that, if the borrower responds 

within 30 days of notice of his or her right to a meeting, the borrower will have 

the opportunity to meet with the lender. The lender must wait 90 days after the 

date of initial contact before issuing a Notice of Default.643  

4. Notice of Default. A Notice of Default must be given at least 30 days before the 

Notice of Trustee’s Sale can be recorded or served.644 Moreover, as of July 22, 

2011, the Notice of Default cannot be issued until the meet and confer 

requirements of RCW 61.24.031 are satisfied.  

5. Mediation Request. Under the Washington Foreclosure Fairness Act, which 

went into effect on July 22, 2011, a homeowner may be eligible for mediation that 

will slow down the deed of trust foreclosure process.  

5.1 The request for mediation must be made prior to the recording of the 

Notice of Sale. 

5.2 To be eligible for mediation, the property must be owner-occupied.  

5.3 The mediation provision does not apply when the beneficiary is a federally 

insured deposit institution that certifies that it was not a beneficiary of 

Washington deeds of trust in more than 250 trustee sales of owner-

occupied residential property in the proceeding calendar year. (In short, 

the mediation law applies in Washington to banks that have asked trustees 

to do many foreclosures and where the beneficiaries are not banks.) The 

Mortgage Electronic Registration System (MERS) may complicate the 

question of who a beneficiary is and how many foreclosures that 

beneficiary has carried out. See Chapter 2.4 for more details on MERS.  

                                                 
640 RCW 61.12.010 and .020; 61.24.020. 

641 See Subsection (8) of the form for the Notice of Foreclosure as is set forth in RCW 61.24.040(2). 

642 RCW 61.24.031. 

643 See House Bill 1362, which was signed by the Governor on April 14, 2011. 

644 RCW 61.24.030(7). 
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5.4 The request for mediation must be made by a certified housing counselor 

or attorney.  

5.5 Where there is mediation, a trustee cannot record the Notice of Trustee’s 

Sale until: (i) receiving certification that the mediation is complete; or (ii) 

if no certification was received within 7 days of the mediation, 10 days 

after when the certification was supposed to be received. As a result, if the 

request for mediation is given shortly before when the Notice of Trustee’s 

Sale could have otherwise been recorded, a timely mediation could add 

approximately 75 to 80 days to the foreclosure process. However, if any 

portion of the mediation is delayed the extension of the foreclosure 

timeline could be longer.  

5.6 A homeowner may seek to enjoin a foreclosure sale if the beneficiary of 

the deed of trust does not comply with the meet and confer, or mediation 

requirements.  

6. Recording of Notice of Trustee’s Sale. At least 90 days before the foreclosure 

sale the trustee (not the beneficiary) must record, mail, and serve or post the 

Notice of Trustee’s Sale.645 This is the first notice related to the foreclosure that is 

a public record. In addition to the Notice of Sale, the trustee shall include with the 

copy mailed to the grantor a Notice of Foreclosure.646 Often the trustee doing the 

foreclosure will be a successor trustee, accordingly a Resignation and 

Appointment of Successor Trustee should be recorded before the successor trustee 

signs or records the Notice of Trustee’s Sale. 

7. First Publication. The Notice of Trustee’s Sale must be published twice. The 

first publication must be between the 35th and 28th days before the scheduled 

date of sale.647 

8. Opportunity to Cure Default. At any time prior to the 11th day before the sale, 

the borrower may cure the defaults and cause a discontinuation of the sale.648 

(Within 11 days before the sale date, the beneficiary has the right to demand 

payment in full of the secured obligation.) 

9. Second Publication. The second publication of the Notice of Trustee’s Sale must 

be published between the 14th and 7th day before the scheduled date of sale.649 

10. Deadline for Motion to Restrain Sale. Nothing contained in the Deed of Trust 

Act prejudices the right of any person who has an interest in the property, on any 

                                                 
645 RCW 61.24.040(1). 

646 RCW 61.24.040. 

647 RCW 61.24.040(3). 

648 RCW 61.24.090(1). 

649 RCW 61.24.040(3). 
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proper legal or equitable ground, to enjoin a trustee’s sale.650 However, the Deed 

of Trust Act provides that no court may grant a restraining order or injunction of 

the sale unless the person seeking the restraint gives five days notice.651 

Nonetheless, it can be argued that the failure to comply with the 5 day notice 

provision is not an absolute bar to the issuance of an injunction because the 

Legislature cannot abolish or abridge the judicial power of the superior court.652 

Also, if the owner of the property files a bankruptcy petition anytime prior to the 

sale, the sale is automatically stayed pursuant to 11 U.S.C. §362. The failure of 

the borrower/grantor to bring a civil action to enjoin a foreclosure sale may not be 

deemed a waiver of a claim for damages resulting from a misrepresentation or 

from a trustee’s failure to materially comply with the provisions of the Deed of 

Trust Act.653 

11. Foreclosure Sale. The non-judicial foreclosure sale must occur on a Friday, or if 

Friday is a legal holiday on the following Monday.654 

12. Repossession of the Property from Former Owner. The purchaser at the 

Trustee’s Sale shall be entitled to take possession of the property from the former 

owner on the 20th day following the sale.655 The right to repossession is governed 

by RCW 59.12 and not the Residential Landlord-Tenant Act set forth in RCW 

59.18. RCW 59.18 does not include attorney fee or cost provisions like those in 

RCW 59.18.290(2) and .310(2)(b). 

13. Repossession of Property from Tenant. For a renter, whose home is sold at a 

foreclosure sale after May 20, 2009, a new federal law, The Protecting Tenants at 

Foreclosure Act of 2009, requires the new owner to notify the renter at least 90 

days before being evicted.656 Also, a relatively new Washington State law, 

effective July 26, 2009, requires the foreclosing party (the bank or trustee that is 

foreclosing on the home) to send a written notice to the tenant before the home is 

sold at foreclosure.657 This written notice will warn the tenant that the home might 

be sold 90 days or more after the date of the notice. It must also apprise the tenant 

that the new owner who buys the home at foreclosure is required to provide the 

tenant with at least 60 days notice before evicting the tenant. These are two 

distinct notice periods in the state law: (i) the 90 day foreclosure notice will tell 

the tenant when the home may be sold at foreclosure; and (ii) the 60 day eviction 

                                                 
650 RCW 61.24.130(1). 

651 RCW 61.24.130(2). 

652 See Blanchard v. Golden Age Brewing Co., 188 Wash. 396, 412 (1936). 

653 RCW 61.24.127(1). 

654 RCW 61.24.040(5). 

655 RCW 61.24.060. 

656 Protecting Tenants at Foreclosure Act of 2009, Pub.L. No. 111-22, 123 Stat. 1632 (enacted May 20, 2009). The 

Protecting Tenants at Foreclosure Act was originally set to expire on December 31, 2012, but the “sunset clause” 

was extended to December 31, 2014; see Sec. 1484 of Public Law 111-203; see also 12 USC 5520 note.  

657 RCW 61.24.146. 
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notice period may not begin until after the home is sold at foreclosure. (RCW 

61.24.146 does not require the tenant to pay rent during the 60-day notice period, 

but does allow the new owner of the property to negotiate a new rental agreement 

with the tenant, and to evict the tenant for waste or nuisance.) 

14. Continued Sale. At anytime prior to the foreclosure sale, the sale can be 

continued by the Trustee for up to 120 days.658 If a sale is conducted more than 

120 days after the date set forth in the Notice of Trustee Sale, the sale is void.659 

 

                                                 
658 RCW 61.24.040(6). 

659 Albice v. Premier Mortg.Servs. of Wash., Inc., 157 Wn. App. 912, 928 (2010). 
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3.3 Process for Mortgage/Equitable Mortgage Foreclosures 

Most banks making home loans choose deeds of trust as their preferred security 

instrument because it affords them more flexible resolution options. For example, deeds 

of trust can be foreclosed non-judicially pursuant to RCW 61.24, or judicially as a 

mortgage, pursuant to RCW 61.12. Mortgages and equitable mortgages660 have more 

narrow resolution paths and can only be foreclosed judicially. The inability to foreclose 

non-judicially is significant because a non-judicial foreclosure can (in most instances) be 

conducted more quickly, and at less cost, than a judicial foreclosure.661  

The steps necessary to complete a judicial foreclosure are discussed at length in the 

Washington Real Property Deskbook,662 but can be summarized as follows: 

1. A foreclosure suit must be commenced in Superior Court in the county where the 

property or some part of it is located.663  

2. All parties with an interest in the property that the foreclosing party seeks to 

eliminate are necessary parties to the lawsuit and must be served with a 

summons.664 

3. As a prerequisite to foreclosure, the Court must enter a judgment on the obligation 

secured by the mortgage.665 

4. At the request of the plaintiff’s attorney, an order of sale is issued by the clerk of 

the Superior Court.666 

5. Pursuant to the order of sale, the sheriff conducts an execution sale in accordance 

with RCW 6.21. 

6. The Court may cause the property to be sold in parcels or en masse.667 

                                                 

 
661 The timeline for a non-judicial deed of trust foreclosure is set forth in Chapter 3.2.  

662 WASHINGTON REAL PROPERTY DESKBOOK SERIES: REAL ESTATE ESSENTIALS 1 & 2, § 20.14 (Wash. State Bar 

Assoc. 40th ed. 2009). 

663 RCW 61.12.040. 

664 RCW 4.28.080, .100. 

665 RCW 61.12.060, .090. 

666 RCW 61.12.090. 

667 Id. 
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7. Equitable doctrines of inverse order of alienation and marshaling can come into 

play.668  

8. The Court can set an upset price.669  

9. The sheriff issues a certificate of sale to the purchaser at the sheriff’s sale, but 

there are redemption rights. If there is a homestead, the mortgagor can maintain 

possession of the property during the redemption period, otherwise the purchaser 

is entitled to possession of the property.670  

10. After the sheriff files a return of sale with the clerk, the Court should grant an 

order confirming the sale unless substantial irregularities in the proceedings 

resulted in probable loss or injury to the objecting party.671  

11. The debtor, or a junior lienholder, has the right to redeem the property during the 

redemption period by paying the debt.672  

12. During the redemption period, notices must be given.673  

13. There is no right to redeem abandoned property.674 If the property is not 

abandoned, and it is not used principally for agricultural or farming purposes, the 

redemption period can be eight months.675 In other cases, the redemption period is 

one year.676  

14. Rents and profits from the subject property that are received by the purchaser 

during the redemption period, less expenses paid to care for the property, shall be 

a credit against the redemption price.677  

15. An accounting of rents and profits received during the redemption period can be 

compelled by a redemptioner.678  

                                                 
668 The inverse order of alienation rule provides that the mortgagee must first resort to the property that the 

mortgagor has not sold, and, if that is not enough, then to the last property sold. See Black v. Suydam, 81 Wash. 279, 

142 P. 700 (1914). The marshaling doctrine provides that when a lien exists on two parcels of land, one of which has 

a junior lien, the parcel without the junior lien will be sold first. See Shoemaker v. White-Dulaney Co., 131 Wash. 

347, 230 P. 162 (1924), aff’d, 132 Wash. 699, 232 P. 695 (1925) (en banc).  

669 RCW 61.12.060. 

670 RCW 6.23.110; RCW 6.13.040. 

671 See RCW 6.21.110(3); Braman v. Kuper, 51 Wn.2d 676, 321 P.2d 275 (1958). 

672 RCW 6.21.080, 6.23.030; 6.23.080. 

673 RCW 6.23.030. 

674 RCW 61.12.093. 

675 RCW 6.23.020(1)(a). 

676 RCW 6.23.020(1)(b). 

677 RCW 6.23.090(1). 
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16. The sheriff’s deed is issued at the end of the redemption period.679  

17. Upon receipt of proceeds from the sheriff on execution, the clerk shall notify the 

party to whom the same is payable, and pay over the amount to that party as 

required.680  

18. If any proceeds remain after satisfaction of the judgment, the clerk shall pay the 

excess to the judgment debtor unless a junior creditor has obtained an order 

authorizing the excess proceeds to be held in the registry of the court subject to its 

lien.681  

19. It is possible for the lender to obtain a deficiency judgment if the subject property 

sells at the foreclosure sale for less than the judgment amount.682  

                                                                                                                                                             
678 RCW 6.23.090(2). 

679 RCW 6.23.060. 

680 RCW 6.17.150. 

681 Id. 

682 RCW 61.12.070. 
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3.4 Process and Timeline for Real Estate Contract Forfeitures 

A real estate contract is any written agreement governing the sale of real property 

wherein legal title to the property is retained by the seller as security for payment of the 

purchase price. The purchaser, however, is entitled to possession of the property and the 

interest of the purchaser in the property is considered an equitable real property 

interest.683  

Before the enactment of the Real Estate Contract Forfeiture Act (RECFA, RCW 61.30) in 

1985, there were no statutory procedures for forfeiture of real estate contracts; rather 

various procedures were established by the contracts, by common law and equity 

decisions and through custom. However, under these procedures, uncertainties as to title 

often required quiet title actions after contractual forfeiture remedies were pursued and 

Washington courts, exercising their equity jurisdiction, frequently permitted grace 

periods of various durations. RECFA was enacted to deal with these shortcomings and to 

limit the discretion previously exercised by the courts. Amendments to RECFA were 

enacted in 1988, primarily to remove ambiguities. However, a new provision was also 

added to allow a seller to judicially foreclose a real estate contract as if it were a 

mortgage. While the 1988 amendments make clear that a seller may elect to foreclose its 

contract like a mortgage, this remedy is not available unless the contract contains an 

acceleration clause. The procedure for foreclosure of a real estate contract is identical to 

procedures governing judicial foreclosures of mortgages. 

RECFA provides for the exclusive method of forfeiture of real estate contracts.684 The 

non-judicial forfeiture procedure is accomplished by giving and recording two “required 

notices” It provides for a minimum of 90 days to cure the defaults, prohibits a deficiency 

judgment following a forfeiture, and limits the enforceability of an acceleration clause in 

conjunction with a forfeiture. RECFA also permits other remedies not restricted or 

governed by its provisions, such as specific performance and damages, and as stated 

above, allows a seller to judicially foreclose the contract.  

                                                 
683 Kendrick v. Davis, 75 Wn.2d 456, 452 P. 2d 222 (1969). 

684 RCW 61.30.010(4). 
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RECFA applies to all real estate contract forfeitures commenced on or after January 1, 

1986, regardless of the date of the real estate contract. RECFA does not apply to either 

earnest money agreements or options to purchase. The 1988 amendments became 

effective on June 9, 1988, regardless of the date of the real estate contract.  

Washington courts have held that substantial compliance with RECFA is required of 

sellers.685 Thus, the seller’s failure to send notices to the purchaser at his last known 

address, but where the purchaser received actual notice, was not a material 

noncompliance with the statute.686 Nor was a seller’s failure to record the real estate 

contract before the Notice of Intent was given.687 However, in Powell v. Moss, discussed 

supra, the court held that inclusion of a demand for attorney’s fees not provided for in the 

contract and failure to specify a date certain upon which the cure period expired were 

material defects and required that the forfeiture be set aside.  

RECFA imposes a number of specific, sometimes severe, penalties on sellers who fail to 

follow its procedures. If the seller fails to give the purchaser notice, the forfeiture is 

void.688 If the seller fails to give notice to other persons entitled to receive notice, the 

forfeiture is void as to each such person not properly notified.689 If the seller fails to give 

the Notice of Intent to Forfeit to all persons who the seller desires to forfeit and discovers 

this before the Declaration of Forfeiture has been recorded, the seller must start the 

forfeiture process from the beginning. If he has already recorded the Declaration of 

Forfeiture, he may apply for a court order setting the forfeiture aside before commencing 

a new forfeiture, but all persons who were given the notices and all other persons whose 

interests the seller desires to forfeit must be joined and served.690 

                                                 
685 Powell v. Moss, 51 Wn. App. 530, 754 P.2d 697 (Div. II 1988); Schultz v. Werelius, 60 Wn. App. 450, 803 P.2d 

1334 (1991). 

686 Galladora v. Richter, 52 Wn. App. 778, 764 P.2d 647 (1988). 

687 McLean v. McLean, 51 Wn. App. 635, 754 P.2d 1033 (1988). 

688 RCW 61.30.040(1). 

689 RCW 61.30.040(2). 

690 RCW 61.30.080. 
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Before the Declaration of Forfeiture is recorded, an action can be brought to enjoin the 

foreclosure upon a showing that there is no default, the purchaser has a claim against the 

seller which releases or discharges the default, or there is a material noncompliance with 

the requirement of RECFA.691 

After the Declaration of Forfeiture is recorded, an action to set aside the forfeiture can be 

instituted by any party affected by the forfeiture who can show noncompliance with the 

statute or that the seller was not entitled to forfeit the contract.692 If that party prevails, it can 

recover its fees and costs. Finally, if the seller records a Declaration of Forfeiture when it 

knows or has reason to know of a material noncompliance with RECFA, it may be liable for 

actual damages, reasonable attorney’s fees, costs, and, in the court’s discretion, exemplary 

damages.693 

RCW 61.30.030 requires that three conditions be met before a real estate contract 

forfeiture may be commenced:  

(1) the contract being forfeited, or a memorandum thereof, must be recorded in each 

county in which the property is located;  

(2) a breach has occurred in one or more of the purchaser’s obligations under the contract 

and the contract provides for the remedy of forfeiture; and  

(3) there are no arbitration or judicial actions pending on any claims made by the seller 

against the purchaser on any obligation secured by the contract, except for the 

appointment of a receiver. 

Provisions for the contents of the two required notices, the Notice of Intent to Forfeit and 

Declaration of Forfeiture, are set forth in RCW 61.30.070. Both notices must be in 

                                                 
691 RCW 61.30.110. 

692 RCW 61.30.140. 

693 RCW 61.30.150(2). 
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writing, must be given to the purchaser and other persons listed in the statute and must be 

recorded.694 

The first written communication with the purchaser on a consumer debt, (which in forfeiture 

situations is usually the Notice of Intent to Forfeit or a demand letter) must comply with the 

Fair Debt Collection Practices Act, 15 U.S.C. § 1692 et seq.,  

The Notice of Intent to Forfeit must contain the information required by RCW 61.30.070(1) 

and any additional information required by the contract. It must be signed by the seller or the 

seller’s agent or attorney and before the commencement of the cure period, this notice must 

be recorded in each county in which the real property is located.695 

The parties entitled to receive this notice are delineated in RCW 61.30. 040(1), (2) and (3) 

and include the contract purchaser and all of his or her successors and assigns, all persons 

with subordinate interests of record and the occupants of the property, if any. The assignee 

of a personal representative of a deceased purchaser may be entitled to receive the notice of 

intent to forfeit.696 

The notice must be given in any manner provided in the contract and by either personal 

service or by mailing by both regular first class mail and certified or registered mail, return 

receipt requested, to the party’s last known address. The seller may rely on the address 

stated in any recorded document unless it knows the address is incorrect. Unlike the non-

judicial deed of trust statute, RECFA does not contain language that allows notice to be 

given to a holder of interest or its “legal representative”. Thus, with judgment lien holders, 

notices sent to the judgment creditor’s attorney may not be sufficient to comply with 

RECFA and notices should be sent directly to the judgment creditor. If the address or 

identity of a party who is entitled to receive notice is not known or reasonably discoverable, 

                                                 
694 RCW 61.30.040. 

695 RCW 61.30.050(1), RCW 61.30.040(5). 

696 Arnold v. Moore, 96 Wn. App. 488, 980 P.2d 291 (Div. II 1999). 



 

3.4 Process and Timeline for Real Estate Contract Forfeitures - Page 172 

 

the notice must be given by posting a copy in a conspicuous place on the property and 

publishing a copy in an approved newspaper once a week for two consecutive weeks.697 

The Notice of Intent to Forfeit may be given before it is recorded and must be given no later 

than 10 days after it is recorded. The notice is deemed given when served or mailed. If the 

notice is posted and published, it is deemed given when both posted and first published.698  

The time for cure ends not less than 90 days after the Notice of Intent to Forfeit is recorded 

and can be longer if the contract so provides. A date must be provided in the Notice of Intent 

to Forfeit for the last date to cure and after which the forfeiture can be completed.699 Under 

RECFA, the purchaser, any person entitled to notice or any guarantor or surety of the 

purchaser’s performance may cure the default at any time before the expiration of the time 

for cure. A lienholder would be eliminated by the forfeiture who cures the default can add to 

that lien the payments made to effect the cure.700 

The seller may accept tender of a cure after expiration of the cure period but before the 

Declaration is recorded, and may accept a partial cure. 701If a partial cure is tendered during 

the time for cure without written acknowledgment that the tender does not fully cure the 

default, the seller must send written notice to the person making the tender of the 

insufficiency and character thereof and must offer to refund the tender upon written request. 

(Presumably if no timely written request is made for refund of a partial cure, the seller can 

retain it.) If the seller’s notice of insufficiency is not given at least 10 days before the 

expiration of the cure period, then the cure period is extended for 10 days from the date the 

notice of insufficiency was given. However, the seller is not required to extend the cure 

period more than once due to tender of a partial cure. 702 

                                                 
697 RCW 61.30.050(2)(a) and (b). 

698 RCW 61.30.060. 

699 Powell v. Moss, 51 Wn.App 530, 754 P.2d 697 (Div. II 1988). 

700 RCW 61.30.090(2). 

701 RCW 61.30.090(3). 

702 Id. 
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Like the Deed of Trust Act, RECFA restricts the applicability of acceleration clauses. If the 

seller elects to forfeit a contract which contains a provision allowing acceleration upon 

default, the seller cannot require payment of the accelerated balance or performance of 

obligations to avoid forfeiture except to the extent the payment or performance would be 

due without acceleration.703 In other words, a cure generally can be effected by paying 

delinquent payments and other charges allowed by the contract. However, this provision 

does not apply where the forfeiture is based on violation of an enforceable “due on sale” 

clause which triggers an acceleration.  

If a default is cured, the seller must record and give to the purchaser or other party tendering 

cure written notice that the contract is no longer subject to forfeiture. If the seller fails to 

record and provide this notice, the party tendering cure may make written demand for such a 

statement. If the seller fails to record and give this notice within 30 days of written demand 

and if the demand specifies the penalties, the seller may be liable to that party for the greater 

of $500 or actual damages, and reasonable attorney’s fees and costs.704 

Any person curing or intending to cure a default has the right to request a court to determine 

the reasonableness of any attorney’s fees which are included in the amount required to cure. 

In such an action, the court may award the prevailing party its reasonable attorney’s fees and 

costs.705 

The Ninth Circuit has held that a non-judicial forfeiture is not a “non-judicial sale” within 

the meaning of 26 U.S.C. § 7425(b). This statute entitles the IRS to the special notice 

required for a non-judicial foreclosure sale. This holding comes in spite of a Treasury 

regulation which attempts to include a forfeiture as a non-judicial sale.706 Thus, in a real 

estate contract forfeiture, it appears that the IRS is entitled to no more than the notices 

required by state law. To be safe, however, lender’s counsel may wish to provide the IRS 

with the special notice required by 26 CFR § 301.7425-3(d).  

                                                 
703 RCW 61.30.090(1). 

704 RCW 61.30.090(5). 

705 RCW 61.30.090(6). 

706 Brookbank, Inc., v. Hubbard, 712 F.2d 399 (9th Cir. 1983). 



 

3.4 Process and Timeline for Real Estate Contract Forfeitures - Page 174 

 

RECFA provides that a public sale in lieu of forfeiture is available in situations where the 

market value of the property exceeds the unpaid balance of the contract. Any party who has 

the right to cure may bring suit for such relief and the action is commenced by the filing and 

serving of a summons and complaint before the Declaration of Forfeiture is recorded. The 

person bringing the action must also record a lis pendens. The seller may not record the 

Declaration of Forfeiture after commencement of the public sale action and before dismissal 

unless the relief requested is denied—or the order of public sale is vacated or has expired. 

707 

Under federal law, if a federal tax lien has been recorded against the property, said lien 

cannot be avoided by “a judicial sale” unless the United States is joined as a party in the 

action.708 Thus, in the event an action for public sale is brought in response to a non-judicial 

contract forfeiture, counsel for the lender should ensure that the United States is joined in the 

action for public sale (in the event of federal tax liens on the property) to insure that any 

public sale ordered by the court will foreclose out said liens.  

After the time for cure has expired without the default having been cured, the second 

required notice, the Declaration of Forfeiture (the “Declaration”), must be recorded in 

each county in which the property is located and must be given either before recording or 

no later than three days after recording to the same parties and in the same manner as the 

Notice of Intent to Forfeit.709 However, if the Declaration is given by posting and 

publication, it is required to be published only once.710 As with the Notice of Intent to 

Forfeit, the Declaration is deemed given when served or mailed, or when posted and first 

published. 711 

The contents of this notice are set forth in RCW 61.30.070(2). Unlike the Notice of Intent 

to Forfeit, the Declaration must be signed, and sworn to, by the seller or the seller’s 

attorney in fact.  

                                                 
707 See RCW 61.30.120. 

708 26 U.S.C. § 7425(a). 

709 RCW 61.30.040(6), RCW 61.30.060, RCW 61.30.050(2). 

710 RCW 61.30.050(2)(b). 

711 RCW 61.30.060. 
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The recorded Declaration is prima facie evidence of the extent of the forfeiture and 

compliance with RECFA and, except for violations of RCW 61.30.040(1) and (2), 

conclusive evidence thereof in favor of bona fide purchasers and encumbrancers for 

value.712 

RCW 61.30.100(2) provides that, except as otherwise provided in the statute or the 

contract, forfeiture has the following effects:  

(1) all rights of the purchaser and all persons claiming through the purchaser or whose 

interests are subordinated to the seller’s interest are terminated in the contract and in the 

property;  

(2) all sums previously paid under the contract belong to and may be retained by the 

seller or other person to whom paid; and  

(3) all improvements made to the property and unharvested crops and timber are forfeited 

to the seller. 

The seller is entitled to possession of the property 10 days after the date the Declaration is 

recorded or such longer period provided in the contract. If possession is not surrendered, 

the seller may bring an action under Chapter 59.12.713 

After forfeiture, there is no right of redemption by the purchaser or other parties and the 

seller has no right to a deficiency.714  

In addition to curing the default during the time for cure, RECFA permits several other 

options to the purchaser or subordinate lien holder:  

(1) suit to enjoin or restrain the forfeiture; or  

(2) a sale in lieu of forfeiture. After forfeiture, a suit to set aside the forfeiture may be 

brought within sixty days of the date the Declaration of Forfeiture is recorded. 

                                                 
712 RCW 61.30.100(1). 

713 RCW 61.30.100(3). 

714 RCW 61.30.100(2)(a); 61.30.100(4). 
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Under RCW 61.30.110, an action to enjoin or restrain a forfeiture may be brought by any 

party who has a right to cure. Before the Declaration of Forfeiture is recorded, suit must 

be commenced by filing and serving a summons and complaint on the seller, seller’s 

agent or attorney who gave the Notice of Intent to Forfeit. The person bringing the action 

must also record a lis pendens. In addition to commencing the action, the person bringing 

the action must proceed to obtain a preliminary injunction to prevent the recording and 

giving of the Declaration by making a prima facie case showing the grounds for a 

permanent injunction. Finally, commencement of such an action by itself does not extend 

the cure period.715 

A forfeiture may be permanently enjoined only when there is proof that there is no 

default as claimed in the Notice of Intent to Forfeit, when the purchaser has a claim 

against the seller which releases, discharges or excuses the default, or when there is a 

material noncompliance with RECFA. If the suit is for extension of the time for cure, the 

party must show that the default is a non-monetary default which cannot be cured during 

the 90 day cure period and that action to cure has been commenced and is being 

diligently pursued. 

A public sale in lieu of forfeiture is available in situations where the market value of the 

property exceeds the unpaid balance of the contract. Any party who has the right to cure 

may bring such an action. Suit is commenced by the filing and serving of a summons and 

complaint before the Declaration is recorded on the seller, seller’s agent or attorney who 

gave the Notice of Intent to Forfeit. The person bringing the action must also record a lis 

pendens. The seller may not record the Declaration after commencement of the action 

and before dismissal until the relief requested is denied, or the order of public sale is 

vacated or has expired. The specific requirements and procedures for a public sale are set 

forth in some detail in RCW 61.30.120. 

Under this provision, if a court finds that the fair market value of the property exceeds the 

unpaid obligations under the contract, the decision to order a public sale is within the 

                                                 
715 RCW 61.30.110(2). 
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sound discretion of the court and reviewable only under an “abuse of discretion” 

standard.716 

In actions brought under RCW 61.30.110 and 61.30.120, the court may award the 

prevailing party reasonable attorney’s fees and costs, except to a person requesting a 

public sale of the property. On the seller’s motion, the court may require a bond or other 

security or impose other conditions. 717 

Actions to set aside a forfeiture can be brought by any person entitled to receive notice 

under RCW 61.30.040(1) and (2). Such an action must be commenced no later than 60 

days after the Declaration is recorded by filing and serving a summons and complaint 

upon the seller or seller’s attorney in fact who signed the Declaration. The person 

bringing the action must also record a lis pendens.718 The court may require that all 

payments specified in the Notice of Intent be paid to the clerk of the court as a condition 

to maintaining the action. All payments falling due during the pendency of the action 

shall be paid to the clerk of the court.719 

A forfeiture will not be set aside unless the rights of bona fide purchasers and bona fide 

encumbrancers are not adversely affected and the person bringing the action proves that 

the seller was not entitled to forfeit the contract or that the seller did not materially 

comply with RECFA.720 A claim of offset against the seller may be raised for the first 

time in an action to set aside a forfeiture. An offset claim does not have to be raised first 

in any action to enjoin the forfeiture.721 

 

                                                 
716 Powell v. Rinne, 71 Wn. App. 297,857 P.2d 1090 (Div. II 1993). 

717 RCW 61.30.130(2), (3). 

718 RCW 61.30.140(2). 

719 RCW 61.30.140(3). 

720 RCW 61.30.140(4). 

721 McLean, 51 Wn. App. 635. 
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3.5 Injunctions Against Non-Judicial Foreclosure 

The Deed of Trust Act, RCW 61.24, has its own provisions allowing a court to enjoin a 

non-judicial sale.722 In RCW 61.24.130, any interested party in the property can seek an 

injunction against the foreclosure. Generally, the Deed of Trust Act requires: 

1.  At least five days’ notice to the trustee of the injunctions hearing.723  

2. Payment of the monthly interest and reserves due on the loan into the registry of 

the court, as a condition of the injunction. 

3. The court may also condition the injunction on posting a bond to indemnify the 

lender for damages and attorney fees. The statute allows the court to consider, in lieu of a 

bond, equity which a borrower may have in the property.724 

The following issues are often present: 

1. Amount of Bond? Courts have inherent equitable powers and can waive a bond if 

the equities permit.725 

2. Temporary or Preliminary Injunctions? The Deed of Trust Act contemplates, one 

hearing—a preliminary hearing with full notice, and copies of pleadings to the trustee. 

The reason why the statue does not require notice to the lender is that lenders and holders 

of the debt are likely to be out of state, and not readily ascertainable, at least by the 

borrower. On the other hand, the lender likely has just hired the trustee to conduct the 

foreclosure, so should be easily notified by the trustee. 

                                                 
722 CR 65 is generally the guide but most courts use when granting injunctive relief. However, the Deed of Trust 

Act provides for a more relaxed standard because most disputes, if a judicial foreclosure had been commenced, 

would be resolved in court with considerable protections against a wrongful foreclosure.  

723 As mentioned in Section 3.2 supra, failure to comply with the 5 day notice provision may not be an absolute bar 

to the issuance of an injunction because the Legislature cannot abolish or abridge the judicial power of the superior 

court. See Blanchard v. Golden Age Brewing Co., 188 Wash. 396, 412 (1936). 

724 RCW 61.24.130(b). 

725 See, Bowcutt v. Delta N. Star Corp., 95 Wn. App 311, 976 P.2d 643 (1999); Blanchard v. Golden Age Brewing, 

188 Wash. 396 63, P.2d 397 (1936). 
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In the event that inadequate notice is given, the court can issue a temporary show cause 

order and grant a return date for consideration of preliminary relief. 

3. Inadequate Notice. In the event that the debtor is not able to give the trustee 

adequate notice, the Court can, under its inherent equitable powers, consider temporary 

equitable relief and issue a show cause type order to provide the affected parties with 

more notice. The courts also are free to modify such orders as circumstances may 

warrant. Because of the difficulty of vacating an improperly conducted foreclosure, the 

court should favor an injunction to maintain the status quo. 

4. Conflict of Interest. An attorney cannot ethically represent both the trustee and the 

secured lender when the secured lender and the borrower have conflicting interests in 

connection with a motion to enjoin a deed of trust foreclosure sale.726 The trustee owes a 

duty of good faith to both the borrower and the lender, so can’t act adversarially.727 

5. Burden of Proof. The lender has the burden of proof as to the validity of the debt 

being foreclosed as well as the basis for the foreclosure.728 

                                                 
726 See, Cox v. Helenius, 103 Wn.2d 383, 693 P.2d 683 (1985); Bar Opinion 926 (1986). 

727 RCW 61.24.010(4); RPC 1.7(a)(2) and 1.7(b). 

728 RCW 61.24.020. 
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3.6 Bankruptcy Stays and Discharges 

3.6.1 The Bankruptcy Code 

The U.S. Constitution, in Article 1, provides in part that Congress has the power 

to enact “uniform laws on the subject of bankruptcies throughout the United 

States.” Congress has exercised this power through the Bankruptcy Reform Act of 

1978 (as amended, the “Bankruptcy Code”). As federal law, the Bankruptcy Code 

pre-empts state laws to the extent they are inconsistent. For example, state laws 

allowing for the collection of debts, such as RCW 61.24 which provides for non-

judicial deed of trust foreclosures, are stayed by 11 U.S.C. § 362 in the event a 

borrower files a bankruptcy petition. 

The Bankruptcy Code is codified as Title 11 of the United States Code and 

contains nine chapters: 1, 3, 5, 7, 9, 11, 12, 13 and 15. Chapters 1, 3 and 5 are 

general rules and definitions applicable to all types of bankruptcy proceedings. 

For example, Chapter 1 defines terms used throughout the Code . The other 

chapters (7, 9, 11, 12, 13 and 15) govern specific types of bankruptcy 

proceedings. 

Most bankruptcy cases are filed under Chapter 7. Chapter 7 proceedings are 

liquidation proceedings for corporations, partnerships, individuals or marital 

communities. Liquidations are conducted by Chapter 7 trustees. 

Chapter 9 proceedings involve the reorganization of the debts of a municipality. A 

trustee is not appointed in a Chapter 9 proceeding. Chapter 9 is not relevant to 

individual debtors. 

In Chapter 11 proceedings, corporations, partnerships or individuals can 

reorganize their financial affairs. Chapter 11 debtors continue to manage their 

own affairs as “debtors in possession” unless a party in interest demonstrates to 

the bankruptcy court that there is a cause to appoint a Chapter 11 trustee or 

convert the case to Chapter 7 for the liquidation of the debtor’s assets. 
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Family farmers and fisherman with regular annual income can adjust their debts 

in Chapter 12 proceedings. (Chapter 12 provides farmers and fisherman with 

options similar to those available to debtors in Chapter 13 proceedings.) 

Individuals—but not corporations—with regular annual income can adjust their 

debts in Chapter 13 proceedings. Chapter 13 provides useful tools for debtors who 

want to preserve equity in their homes. A debtor can, over a three- to five-year 

period, cure defaults in a mortgage obligation. However, in a Chapter 13 plan a 

debtor cannot change the terms of a loan secured by his or her home, even if the 

property is worth less than the secured debt.729 

Chapter 15 allows for an ancillary U.S. bankruptcy proceeding in order to deal 

with a case that presents cross-border insolvency issues. 

3.6.2 Automatic Stay 

The filing of the bankruptcy petition automatically stays certain collection 

actions, including real estate foreclosures and other actions against a debtor or the 

debtor’s property.730 The automatic stay is both broad and effective without notice 

to creditors. Acts in violation of the stay are void, not just voidable.731 Willful 

violations of the stay can result in awards of damages, including punitive damages 

and attorneys’ fees.732 The stay prohibits continuation of any prepetition litigation 

to enforce a claim, even non-dischargeable judgments.733 All executions and 

levies against a debtor’s nonexempt property are stayed and judgment creditors 

are prohibited from collecting against a debtor personally or perfecting or 

expanding judgment liens post-petition. 

The automatic stay restrains sale by a foreclosing trustee at least temporarily. In 

Washington State, RCW 61.24.040(4) governs notice of foreclosure sales on a 

                                                 
729 11 U.S.C. § 1322(b)(2). 

730 11 U.S.C. § 362(a). 

731 In re Schwartz, 954 F.2d 569, (9th Cir. 1992). 

732 11 U.S.C. § 362(k). 

733 11 U.S.C. § 362(a)(1). 
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deed of trust. The statute provides for a new notice period upon the removal of the 

bankruptcy stay as an obstacle to foreclosure:  

If a trustee’s sale has been stayed as a result of the filing of a 

petition in federal bankruptcy court and an order is entered in 

federal bankruptcy court granting relief from the stay or closing or 

dismissing the case, or discharging the debtor with the effect of 

removing the stay, the trustee may set a new sale date which shall 

not be less than forty-five days after the date of the bankruptcy 

court’s order. 

However, under RCW 61.24.040(6), “the trustee has no obligation to, but may, 

for any cause the trustee deems advantageous, continue the sale for a period or 

periods not exceeding a total of one hundred twenty days […].” Consequently, a 

deed of trust holder who secures relief from a stay within 120 days, and assuming 

the foreclosing trustee has properly continued the trustee’s sale, will be able to 

sell the property provided that they can do so within that 120 window of time. 

3.6.3 Exceptions to the Automatic Stay 

In 11 U.S.C. § 362(b), Congress has set forth legal actions to which the automatic 

stay does not apply. A non-exclusive list of prominent exceptions to the stay 

follows: 

 Criminal proceedings; 

 Domestic and child support, including civil actions to establish paternity, 

modification of domestic support obligations, child custody and visitation, 

domestic violence, and the dissolution of a marriage except to the extent that 

the proceeding seeks to divide property that is property of the bankruptcy 

estate;  

 Tax proceedings, including a tax audit, issuance of a tax assessment, or 

collection on a tax assessment; 

 Pension loans, including withholding of a debtor’s income to repay a loan 

from an ERISA-qualified pension; and 

 Government actions, including suspension of driver’s license. 
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3.6.4 Duration of the Automatic Stay  

The automatic stay continues as to property of the bankruptcy estate until such 

property is no longer property of the estate.734 Property leaves the estate while the 

case is still open via abandonment or sale. The debtor, a creditor, or the case 

trustee can request abandonment of property from the estate. The stay terminates 

as to the debtor upon the entry of discharge or dismissal. 

3.6.5 Relief from Automatic Stay 

Relief from stay can be granted by the bankruptcy court for cause, i.e., lack of 

adequate protection, or for lack of equity if the property is not necessary to 

reorganization. A Chapter 7 liquidation case does not contemplate an adjustment 

of debts or reorganization and so the reorganization defense is not available to a 

motion for relief from stay in Chapter 7. 

3.6.6 Discharge of Debts in Chapter 7 

In Chapter 7, a discharge of debts is available only to individuals, although 

corporate entities do file for protection under Chapter 7 to take advantage of the 

orderly liquidation process. Under 11. U.S.C. § 524, entry of the order of 

discharge has the effect of permanently enjoining collection on debts against the 

debtor unless excepted or excluded from the discharge. 

A discharge does not extinguish a lien on real or personal property. However, 

pursuant to 11 U.S.C. § 522(f)(1), a debtor may avoid a judgment lien, or a non-

purchase money lien, against property that would otherwise be exempt. In 

addition, in Chapter 13 plans, debtors can treat second home mortgages as 

unsecured claims if the value of the home is equal to or less than the amount 

secured by the first mortgage. 

                                                 
734 11 U.S.C. § 362(c). 
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Debtors must wait eight years from the date of their previous discharge in Chapter 

7 or Chapter 11 to be eligible for a discharge of debts again under Chapter 7 of 

the Bankruptcy Code.735 

3.6.7 Exceptions to Discharge 

Most exceptions to discharge of debts carved out by the Bankruptcy Code apply 

automatically. Some of the most common types of non-dischargeable debts 

follow: 

 Taxes (three years old or less, unfiled returns, late-filed returns if less than 

two years ago, tax fraud); 

 Maintenance and child support; 

 Unscheduled debt; 

 Government fines and penalties (except compensation for pecuniary losses); 

 Student loans; 

 Awards resulting from wilful or malicious injuries to person or property; 

 Death or personal injury related to driving while impaired; 

 Debts owed to certain tax-advantaged retirement plans; and 

 Certain post-petition condominium assessments where the debtor resided in 

the condominium post-petition or a tenant resided there and paid rent to the 

debtor. 

Among debts which are not automatically excluded from discharge are 

obligations in which malicious or fraudulent behaviour is alleged.736 A creditor 

has 60 days from the date first set by the court for the meeting of creditors to 

object to the discharge of a debt by commencing a lawsuit within the bankruptcy 

against the debtor. Such a lawsuit is called an adversary proceeding. 

                                                 
735 11 U.S.C. § 727(a). 

736 See 11 U.S.C. §§ 523(a)(2), 523(a)(4), 523(a)(6) (relating to wilful and malicious injury, defalcation of a 

fiduciary, and embezzlement or larceny, respectively). 
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3.6.8 Discharge of Debts in Chapter 13 

The Chapter 13 discharge of debts differs in scope from the discharge of debt 

granted under Chapter 7. The Chapter 13 “super discharge” encompasses some 

debts not covered by Chapter 7, including debt between former spouses related to 

a property division ordered by a family court. Debts which can be discharged in 

Chapter 13, but not in Chapter 7, include debts for willful and malicious injury to 

property, debts incurred to pay non-dischargeable tax obligations, and debts 

arising from a division of property in dissolution proceedings.737 In addition, a 

debtor in a Chapter 13 plan can treat a junior home mortgage as an unsecured 

claim if the value of the home is equal to or less than the amount secured by the 

first mortgage. 

The timing of the Chapter 13 discharge also differs from Chapter 7. The Chapter 

13 discharge occurs upon completion of the debtor’s responsibilities under the 

terms of the confirmed bankruptcy plan. There are some limited circumstances 

under which a debtor may receive a “hardship discharge” of debts even though 

the debtor has not completed all payments due under the terms of the plan.738 A 

hardship discharge is available only to debtors whose failure to complete plan 

payments is due to circumstances beyond their control. A hardship discharge 

enjoins collection of debts to the same extent as a Chapter 7 discharge, instead of 

providing a debtor with the Chapter 13 “super discharge.” 

3.6.9 Discharge Injunction 

A bankruptcy court’s order discharging debts constitutes a permanent injunction 

which prohibits creditors from taking any action to collect on a discharged debt. 

The injunction is not a legal bar to a debtor’s voluntary repayment of any debt 

discharged in bankruptcy even though the injunction operates to prevent 

collection activity.  

                                                 
737 11 U.S.C. § 1328(a). 

738 11 U.S.C. § 1328(b). 
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A Chapter 13 debtor’s proposed Plan can provide for the curing or waiving of any 

default.739 A debtor in Chapter 13 may also reverse the acceleration of home 

mortgage debt by curing the arrearage and resuming the original mortgage 

schedule.740 A default on the debtor’s principal residence can be cured at any time 

until such residence is sold at a foreclosure sale.741 As in chapter 7 cases, a 

homeowner cannot force a secured lender to accept a modification of the original 

terms of the home loan. Debtors are nevertheless free to negotiate consensual 

modifications with their lenders and vice versa, subject to bankruptcy court 

approval. 

                                                 
739 11 U.S.C. § 1322(b)(3). 

740 In re Metz, 820 F.2d 1495 (9th Cir. 1987). 

741 11 U.S.C. § 1322(c)(1). 
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3.7 Qualifications and Duties of Trustees and Successor Trustees 

As discussed supra, Section 1.1.2, there are three parties to a deed of trust. There is the 

grantor who owns an interest in the subject real property and who by executing the deed 

of trust is granting a lien to secure an obligation owed to the beneficiary. (Usually, the 

grantor is the homeowner and the beneficiary is a bank making a home loan for the 

benefit of the grantor.) The third party is the trustee or the successor to the trustee. If 

there is a default in the grantor’s obligation to the beneficiary, and if the beneficiary 

chooses to proceed with a non-judicial foreclosure (which is the common choice, as 

opposed to a judicial foreclosure which is less common) it is the trustee who conducts the 

non-judicial foreclosure sale pursuant to the Deed of Trust Act.742 

A trustee is named in the deed of trust at the outset, but the beneficiary can cause the 

trustee to withdraw and then the beneficiary can appoint a successor trustee. However, 

the successor trustee is not vested with the powers of the original trustee until the 

appointment of the successor trustee is recorded in the county where the property is 

located.743  

The successor trustee is selected by the bank. Even though the bank may pay the trustee’s 

fees and costs, the trustee or successor trustee owes a duty to both the bank and the 

homeowner. Since July 26 of 2009, the Deed of Trust Act, in section 61.24.010, 

specifically provides: 

The trustee or successor trustee has a duty of good faith to the borrower, 

beneficiary, and grantor.744 

The scope of the trustee’s duty has been clarified from time to time by the Courts and the 

legislature, but the trustee has at all times had some form of duty to both the borrower 

and the lender. As a result, an important 1985 Washington Supreme Court case still sheds 

some light on the duty of the trustee to conduct the foreclosure in a manner that 

                                                 
742 RCW 61.24 et. seq. 

743 See RCW 61.24.010(2). 

744 The borrower and the grantor are usually the same person. However, if the grantor is the guarantor of the 

borrower’s debt, the borrower and grantor can be different people. 
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reasonably protects the interests of both the bank and the homeowner.745 In the Cox case, 

the Court stated: 

The trustee of a deed of trust is not required to obtain the best possible 

price for the trust property. Nonetheless, the trustee must “take reasonable 

and appropriate steps to avoid sacrifice of the debtor’s property and his 

interest. 746 

Not every person can serve as a trustee. A trustee must be a title insurance company, 

bank, savings and loan association, lawyer, or a domestic corporation incorporated under 

Title 23B, 30, 31, 32, or 33 of the RCW that has at least one officer who is a Washington 

resident.  

                                                 
745 See Cox v. Helenius, 103 Wn.2d 383, 389, 693 P.2d 683 (1985). 

746 Id. (citations omitted) (emphasis added). 
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3.8 Rights of Tenants in Foreclosed Properties 

3.8.1 Purchaser’s Right to Possession 

Pursuant to the Deed of Trust Act, a purchaser at a trustee’s sale is entitled to 

possession on the twentieth day following the sale and “shall also have a right to 

the summary proceedings to obtain possession of real property provided in 

chapter 59.12 RCW.”747 However, these rights are subject to some limitations 

discussed in following sections 3.8.2 through 3.8.12. 

3.8.2 Federal Law: PTFA Protection for Bona Fide Tenants 

The federal Protecting Tenants at Foreclosure Act (PTFA) provides protection for 

tenants living in properties that have been foreclosed upon.748 

3.8.3 PTFA Applicability 

The PTFA applies to foreclosure of all “federally related mortgages.” The 

definition of federally related mortgage is the same definition used in the Real 

Estate Settlement Procedures Act (RESPA),.749  

In 12 U.S.C. § 2602(1) the term “federally related mortgage loan” includes any 

loan (other than temporary financing such as a construction loan) which: 

(A) is secured by a first or subordinate lien on residential real property 

(including individual units of condominiums and cooperatives) designed 

principally for the occupancy of from one to four families, including any 

such secured loan, the proceeds of which are used to prepay or pay off an 

existing loan secured by the same property; and  

(B)(i) is made in whole or in part by any lender the deposits or accounts of 

which are insured by any agency of the Federal Government, or is made in 

                                                 
747 RCW 61.24.060. 

748 42 U.S.C. § 5220. 

749 12 U.S.C. § 2602. 
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whole or in part by any lender which is regulated by any agency of the 

Federal Government, or  

(ii) is made in whole or in part, or insured, guaranteed, supplemented, or 

assisted in any way, by the Secretary or any other officer or agency of the 

Federal Government or under or in connection with a housing or urban 

development program administered by the Secretary or a housing or 

related program administered by any other such officer or agency; or  

(iii) is intended to be sold by the originating lender to the Federal National 

Mortgage Association, the Government National Mortgage Association, 

the Federal Home Loan Mortgage Corporation, or a financial institution 

from which it is to be purchased by the Federal Home Loan Mortgage 

Corporation; or  

(iv) is made in whole or in part by any “creditor”, as defined in section 

1602(f) of title 15, who makes or invests in residential real estate loans 

aggregating more than $1,000,000 per year, except that for the purpose of 

this chapter, the term “creditor’’ does not include any agency or 

instrumentality of any State;750 

3.8.4 Tenants with Bona Fide Leases; Exception 

The PTFA provides that tenants with bona fide leases have a right to stay in the 

unit until end of lease. However, a lease may be terminated on 90 days’ notice by 

a purchaser who will occupy the unit as his or her primary residence. 

3.8.5 Other PTFA Requirements 

The PTFA does not apply if a tenant is the mortgagor or the mortgagor’s child, 

spouse, or parent; nor does it affect. It does not affect state or local laws that offer 

additional protections for tenants. The PTFA provides special protections for 

Section 8 Housing Choice Voucher tenants. 

                                                 
750 12 U.S.C. 2602 
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3.8.6 State Law: Deed of Trust Act Notice Requirements 

In addition to the federal protections granted tenants under the federal Protecting 

Tenants at Foreclosure Act, Washington State has additional Deed of Trust Act 

(DOTA) requirements for notifying tenants of a foreclosure sale, and notice 

periods prior to eviction.  

A trustee must serve the notice of trustee’s sale on the occupants of a single-family 

residence, condominium, cooperative, or other dwelling unit in a multiplex 

containing fewer than five residential units, whether or not the rental agreement is 

recorded. A single notice may be addressed to “occupants” for each unit known to 

the trustee or beneficiary.751 

3.8.7 Service of Notice 

The trustee must cause a copy of the notice of sale described in RCW 

61.24.040(1)(f) to be posted in a conspicuous place on the property, or in lieu of 

posting, cause a copy of the notice to be served upon any occupant of the 

property.752  

3.8.8 Foreclosing Tenant’s Leasehold Interest 

If the trustee elects to foreclose the interest of any occupant or tenant of property 

comprised solely of a single-family residence, or a condominium, cooperative, or 

other dwelling unit in a multiplex or other building containing fewer than five 

residential units, the following notice shall be included as Part X of the Notice of 

Trustee’s Sale: 

X. NOTICE TO OCCUPANTS OR TENANTS 

The purchaser at the trustee’s sale is entitled to possession of the 

property on the 20th day following the sale, as against the grantor 

under the deed of trust (the owner) and anyone having an interest 

junior to the deed of trust, including occupants who are not tenants. 

                                                 
751 RCW 61.24.040(1)(b)(vi). 

752 RCW 61.24.040(1)(e). 
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After the 20th day following the sale the purchaser has the right to 

evict occupants who are not tenants by summary proceedings 

under chapter 59.12 RCW. For tenant-occupied property, the 

purchaser shall provide a tenant with written notice in accordance 

with RCW 61.24.060). 

3.8.9 Service of Notice 

If the trustee elects to foreclose the interest of the occupant in a tenant-occupied 

property, the trustee must post and mail separate notice addressed to “Resident of 

property subject to foreclosure sale.” The notice must advise the tenant that the 

foreclosure process has begun, that it may be completed in 90 days or more, and 

that the new owner must either offer a new rental agreement or give a 60-day 

notice to vacate. 

3.8.10 Definition of “Tenant-Occupied Property”  

“Tenant-occupied property” means property consisting solely of residential real 

property that is the principal residence of a tenant subject to chapter 59.18 RCW 

or another building with four or fewer residential units that is the principal 

residence of a tenant subject to chapter RCW 59.18.753 

3.8.11 Definition of “Residential Real Property”  

“Residential real property” means property consisting solely of a single-family 

residence, a residential condominium unit, or a residential cooperative unit.754 

3.8.12 Post-Sale Notice to Vacate 

The tenant or subtenant must be given 60 days’ written notice to vacate before the 

tenant or subtenant may be removed from the property as prescribed in chapter 

59.12 RCW. Notwithstanding the notice requirement in this subsection, a tenant 

may be evicted only for waste or nuisance in an unlawful detainer action under 

                                                 
753 RCW 61.24.005(15). 

754 RCW 61.24.005(13). 
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chapter 59.12. RCW. This means that the tenant may not be evicted for failure to 

pay rent during the 60 day notice period. 755 

3.8.13 No Prohibition on Offer of New Purchase or Rental Agreement 

The post-sale notice-to-vacate requirements do not prohibit the new owner of a 

property purchased pursuant to a trustee’s sale from negotiating a new purchase or 

rental agreement with a tenant or subtenant.756 

3.8.14 No Notice When Occupant is Borrower or Grantor 

The post-sale notice-to-vacate requirements do not apply if the borrower or grantor 

remains on the property as a tenant, subtenant, or occupant.757 

3.8.15 Effect of Recitals in Trustee’s Deed 

The trustee’s deed shall recite that the sale was conducted in compliance with this 

chapter and deed of trust. The recital shall be prima facie evidence of compliance 

and conclusive evidence in favor of bona fide purchasers and encumbrancers for 

value.758 

3.8.16 Effect of Recitals When Required Notices Not Given 

The recitals in the trustee’s deed shall not affect the lien or interest of any person 

entitled to notice under RCW 61.24.040(1), if the trustee fails to give the required 

notice to such person. In such case, the lien or interest of such omitted person 

shall not be affected by the sale and such omitted person shall be treated as if such 

person was the holder of the same lien or interest and was omitted as a party 

defendant in a judicial foreclosure proceeding.759 

                                                 
755 RCW 61.24.146(1). 

756 RCW 61.24.146(2). 

757 RCW 61.24.146(3). 

758 RCW 61.24.040(7). 

759 Id. 
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3.8.17 Defending the Unlawful Detainer Action 

Ordinarily, a tenant cannot raise defenses in an unlawful detainer action (UDA) that 

could have been raised prior to the trustee’s sale.760 

3.8.18 A Tenant May be Able to Challenge the Validity of Trustee’s Sale 

Although the defendant in an unlawful detainer action ordinarily cannot challenge 

the validity of a trustee’s sale on a post-sale basis, certain post-sale legal 

challenges may be permitted under limited circumstances.761 

3.8.19 Other Defenses 

The defendant in an unlawful detainer action may present a variety of legal and 

equitable defenses and set-offs. There may be a possible res judicata or collateral 

estoppel effect of litigating or not litigating title issues and other issues in an 

unlawful detainer action.762 

3.8.20 Counterclaims 

Ordinarily, a party cannot assert a counterclaim in an unlawful detainer action. “If 

the counterclaim, affirmative defense, or setoff excuses the tenant’s failure to pay 

rent (or other breach), then it is properly asserted in an unlawful detainer 

action.”763 

                                                 
760 Peoples Nat’l Bank v. Ostrander, 6 Wn. App. 28, 491 P.2d 1058 (1971); Steward v. Good, 51 Wn. App. 509, 

754 P.2d 150 (1988). 

761 See, Albice v. Premier Mortg. Servs. of Wash., 174 Wn.2d 560, 276 P.3d 1277 (2012); Frizzell v. Murray, 170 

Wn. App. 420, 283 P.3d. 1139 (2012). 

762 See Kelly v. Powell, 55 Wn. App. 143, 776 P.2d 996 (1989). 

763 Heaverlo v. Keico Indus., 80 Wn. App. 724, 728, 911 P.2d 406 (1996). 
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3.9 Evictions After Foreclosure 

3.9.1 Use of RCW 59.12 to recover possession after non-judicial deed of trust 

foreclosure 

As set forth above in section 3.8, the purchaser at the trustee’s sale is entitled to 

possession of the property on the twentieth day following the sale as against the 

borrower and grantor under the deed of trust and any occupants who are not 

tenants.764 RCW 61.24.060 authorizes the purchaser to use the unlawful detainer 

act, RCW 59.12, to recover possession of the property. The right to recover 

possession assumes that the occupants were given all of the notices to which they 

were entitled under RCW 61.24.765 The required notices include the sixty day 

notice to tenants discussed above in section 3.8.12. See RCW 61.24.146(1). 

Moreover, the timing of an eviction of a tenant after a foreclosure is subject to the 

Protecting Tenants at Foreclosure Act (PTFA) that is discussed above in sections 

3.8.2 and 3.8.3. See 42 U.S.C. § 5220,  

3.9.2 Unlawful detainer action as special statutory proceeding 

The unlawful detainer action is a special statutory procedure for the recovery of 

rental property.766 It is summary in nature, in derogation of the common law, and 

is strictly construed in favor of the tenant.767  

3.9.3 Claims and defenses in unlawful detainer actions 

Defendants may present a variety of legal and equitable defenses and set-offs in 

an unlawful detainer action. Although equitable defenses are not specifically 

authorized by RCW 59.12, the courts have recognized the right to raise equitable 

                                                 
764 RCW 61.24.060. 

765 RCW 61.24.060. 

766 RCW 59.12. 

767 Housing Authority v. Terry, 114 Wn.2d 558, 789 P.2d 745 (1990); Wilson v. Daniels, 31 Wn.2d 633, 198 P.2d 

496 (1948); Sullivan v. Purvis, 90 Wn. App. 456, 966 P.2d 912 (1998). See STOEBUCK, Vol. 17 WASH. PRACT., ch. 6 

Landlord and Tenant (1995); FREDRICKSON, Vol. IC WASH. PRACT., ch. 88 Termination of Tenancies and Unlawful 

Detainer (1997). 
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defenses in a number of cases.768 Defendants should beware, however, of the 

possible res judicata and collateral estoppel effects of litigating or not litigating 

title issues and other issues in an unlawful detainer action.769  

(a) Pleading Affirmative Defenses 

Defenses such as lack of personal jurisdiction or subject matter 

jurisdiction, insufficiency of process or service of process, or failure to 

state a claim upon which relief may be granted should be set forth in the 

answer if not made in a motion.770  

(b) Real Party In Interest And Capacity To Maintain Action 

An unlawful detainer action must be prosecuted in the name of the real 

party in interest.771 If the real party in interest is a corporation or limited 

liability corporation it must be represented by a licensed attorney.772 

Objections to the capacity of the party initiating the suit should be raised 

in the answer.773 Those objections may include failure of a person or entity 

conducting business under an assumed name to register the trade name 

with the Department of Revenue.774  

(c) Claim of Ownership or No Landlord-Tenant Relationship 

Chapter 59.12 RCW ordinarily applies only to landlord-tenant 

relationships (but see RCW 59.12.030(6) regarding entry without 

                                                 
768 See Andersonian Inv. Co. v. Wade, 108 Wash. 373, 184 P. 327 (1919); Income Properties Inv. Corp. v. 

Trefethen, 155 Wn. 493, 284 P. 782 (1930); Thisius v. Sealander, 26 Wn.2d 810, 175 P.2d 619 (1946); Motoda v. 

Donohoe, 1 Wn. App. 174, 459 P.2d 654 (1969); Shoemaker v. Shaug, 5 Wn. App. 700, 490 P.2d 439 (1971). See 

also First Union Mgmt. v. Slack, 36 Wn. App. 849, 679 P.2d 936 (1984); Port of Longview v. International Raw 

Materials, Ltd., 96 Wn. App. 431, 979 P.2d 917 (1999) (Commercial). 

769 See Kelly v. Powell, 55 Wn. App. 143, 776 P.2d 996 (1989). 

770 CR 12(b) and (h). 

771 CR 17. 

772 Lloyd Enters. v. Longview Plumbing, 91 Wn. App. 697, 958 P.2d 1035 (1998); Dutch Village Mall v. Pelletti, 

162 Wn. App. 531, 256 P.3d 1251 (2011). 

773 CR 9(a), CR 17. 

774 RCW 19.80.040. See Reese Sales Co., Inc. v. Gier, 16 Wn. App. 664, 557 P.2d 1326 (1977). But see Griffiths & 

Sprague Stevedoring Co. v. Bayly, Martin & Fay, Inc., 71 Wn.2d 679, 430 P.2d 600 (1967). 
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permission or color of title).775 An unlawful detainer action is, however, 

authorized to recover possession after a non-judicial deed of trust 

foreclosure or real estate contract forfeiture.776  

In cases where there is no landlord tenant relationship but there is a 

dispute as to possession, the party out of possession must ordinarily bring 

an ejectment action under RCW 7.28 rather than an unlawful detainer 

action (e.g., buyer/seller disputes, former employees who resided on 

premises as term of employment, family members who never paid rent, 

etc.).777 

Although title cannot be quieted in an unlawful detainer proceeding, the 

defendant can assert an ownership claim as an affirmative defense in an 

unlawful detainer action.778 If issues of ownership remain unresolved in a 

quiet title action, determining the right to possession in an unlawful 

detainer action may be premature.779  

(d) Equitable Defenses 

Most of the equitable defenses that can be asserted in an ordinary civil 

action, including estoppel, laches, and waiver, may also be asserted in an 

unlawful detainer action.780  

                                                 
775 RCW 59.12.030; Turner v. White, 20 Wn. App. 290, 579 P.2d 410 (1978). 

776 RCW 61.24.060; RCW 61.30.100(3). See Savings Bank v. Mink, 49 Wn. App. 204, 741 P.2d 1043 (1987). 

777 See Puget Sound Inv. Grp., Inc. v. Bridges, 92 Wn. App. 523, 963 P.2d 944 (1998). 

778 Proctor v. Forsythe, 4 Wn. App. 238, 480 P.2d 511 (1971); Snuffin v. Mayo, 6 Wn. App. 525, 494 P.2d 497 

(1972); Sundholm v. Patch, 62 Wn.2d 244, 382 P.2d 262 (1963). See also Kelly v. Powell, 55 Wn. App. 143, 776 

P.2d 996 (1989) (requesting specific performance of an exercised option to purchase). 

779 Pearson v. Gray, 90 Wn. App. 911, 954 P.2d 343 (1998). 

780 See CR 8(c); CR 12(b). See also Andersonian Inv. Co. v. Wade, 108 Wash. 373, 184 P. 327 (1919); Income 

Properties Inv. Corp. v. Trefethen, 155 Wn. 493, 284 P. 782 (1930); Thisius v. Sealander, 26 Wn.2d 810, 175 P.2d 

619 (1946); Motoda v. Donohoe, 1 Wn. App. 174, 459 P.2d 654 (1969); Shoemaker v. Shaug, 5 Wn. App. 700, 490 

P.2d 439 (1971). See also First Union Mgmt. v. Slack, 36 Wn. App. 849, 679 P.2d 936 (1984); Port of Longview v. 

International Raw Materials, Ltd., 96 Wn. App. 431, 979 P.2d 917 (1999) (commercial case). 
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(e) Set-Offs And Counterclaims 

There is authority that a set-off cannot be asserted in an unlawful detainer 

action that is not covered by the Residential Landlord-Tenant Act.781 

However, set-offs have been permitted in other cases.782  

Generally, counterclaims are not permitted in an unlawful detainer 

action.783 The court may, however, have jurisdiction to decide the merits 

of a counterclaim that is essential to determining right to possession. “If 

the counterclaim, affirmative defense, or setoff excuses the tenant’s failure 

to pay rent (or other breach), then it is properly asserted in an unlawful 

detainer action.”784  

Notwithstanding these authorities, in Housing Authority v. Terry,785 the 

court restated generally that counterclaims are not permitted in unlawful 

detainer actions. This language, however, is dicta in a decision that 

dismissed the action against the tenant on other grounds. The tenant had 

actually asserted an “affirmative defense” seeking “reasonable 

accommodation” for his handicap in the form of a Section 8 certificate that 

would have allowed him to vacate the premises and move to another 

subsidized unit. In this way, the affirmative defense would not have 

excused the breach or even contested possession. 

                                                 
781 See RCW 59.12, but see RCW 59.18; See also Young v. Riley, 59 Wn.2d 50, 365 P.2d 769 (1961). 

782 See Foisy v. Wyman, 83 Wn.2d 22, 515 P.2d 160 (1973); Tipton v. Roberts, 48 Wash. 391, 93 P. 906 (1908) 

(tenant repair costs as set-off); Gentry v. Krause, 106 Wash. 474, 180 P. 474 (1919); Parks v. Lepley, 160 Wash. 

287, 294 P. 1020 (1931); Reichlin v. First Nat’l Bank, 184 Wash. 304, 51 P.2d 380 (1935). 

783 Young v. Riley, 59 Wn.2d 50, 365 P.2d 769 (1961). 

784 Heaverlo v. Keico Indus., 80 Wn. App. 724, 728, 911 P.2d 406 (1996). See also, Kelly v. Powell, 55 Wn. App. 

143; Sprincin v. Sound Conditioning, 84 Wn. App. 56, 65, 925 P.2d 217 (1996). Cf. Munden v. Hazelrigg, 105 

Wn.2d 39, 711 P.2d 295 (1985) (permitting general counterclaims, cross-claims, etc., when right to possession 

ceases to be an issue and the matter is converted to a general civil action). 

785 Housing Auth.v. Terry, 114 Wn.2d 558, 789 P.2d 745 (1990). 



 

3.9 Evictions After Foreclosure - Page 199 

 

3.9.4 Show Cause Hearings 

There is no show cause hearing procedure in RCW 59.12. The court, however, 

may have the authority to authorize such a procedure in a, RCW 59.12 eviction.786 

The Residential Landlord-Tenant Act (“RLTA”) show cause procedure provides 

for a pretrial hearing to determine if the landlord should be restored to possession 

immediately (i.e., have a writ of restitution issued). Only the court can order the 

tenant to appear at a show cause hearing.787  

The RLTA show cause hearing procedure that the court may follow as analogous 

is set forth in RCW 59.18.380. The court should not issue a writ of restitution at a 

show cause hearing if there are disputed facts that are material to determining the 

right to possession.788  

3.9.5 Jury Trial  

Factual issues in unlawful detainer actions must be tried by a jury unless a jury 

trial is waived.789 A jury trial is waived if the jury demand is not filed before the 

case is set for trial. The process of demand for, and the conduct of, a jury trial are 

governed by Rules 38 and 39 of the Civil Rules for Superior Court.790 The court 

may direct a verdict as in other civil cases.791 If the issues raised are primarily 

equitable, the court may exercise its discretion and strike the jury demand.792  

                                                 
786 IBF, LLC v. Heuft, 141 Wn. App. 624, 174 P.3d 95 (2007). 

787 RCW 59.18.370. 

788 Indigo Real Estate Servs., Inc. v. Wadsworth, 169 Wn. App. 412, 280 P.3d 506 (2012); Housing Auth. v. 

Pleasant, 126 Wn. App. 382, 109 P.3d 422 (2005); Hartson P’ship v. Goodwin, 99 Wn. App. 227, 991 P.2d 1211 

(2000); See also Tuschoff v. Westover, 60 Wn.2d 722, 375 P.2d 254 (1962). 

789 RCW 59.12.130. 

790 Thompson v. Butler, 4 Wn. App. 452, 482 P.2d 791 (1971). 

791 Peterson v. Crockett, 158 Wash. 631 (1930). 

792 Thompson v. Butler, 4 Wn. App. 452, 482 P.2d 791; see Himpel v. Lindgren, 159 Wash. 20, 291 P. 1085 (1930). 
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It is arguably error for the court to decide material factual issues at either a show 

cause hearing or an expedited trial if it deprives the defendant of the opportunity 

to have the case heard by a jury.793  

3.9.6 Claims And Defenses In Unlawful Detainer Actions After Non-judicial 

Foreclosure 

The Deed of Trust Act provides that the purchaser at a trustee’s sale is entitled to 

possession on the twentieth day following the sale and “shall also have a right to 

the summary proceedings to obtain possession of real property provided in 

chapter 59.12 RCW.”794  

(a) Limitations On Defenses 

There are a number of cases that limit the ability of borrowers to challenge 

non-judicial deed of trust foreclosures in 795unlawful detainer actions that 

occur after the foreclosure sale. While it is undoubtedly preferable to bring 

a lawsuit to contest the default or restrain the sale before the sale is 

conducted, the right to contest the sale should not be deemed waived, even 

when it is exercised after the sale, if the purchaser at the sale was not a 

stranger to the transaction or if the borrower lacked notice of the right to 

enjoin the trustee’s sale or lacked actual or constructive knowledge of a 

defense to foreclosure prior to the sale. This is consistent with RCW 

61.24.040 that specifies that “failure to bring such a lawsuit may result in 

a waiver of any proper grounds for invalidating the Trustee’s sale.” 796  

                                                 
793 RCW 61.24.060. See Tuschoff v. Westover, 60 Wn.2d 722, 375 P.2d 254 (1962); Hartson Partnership v. 

Goodwin, 99 Wn. App. 227; Housing Auth. v. Pleasant, 126 Wn. App. 382. Cf. Meadow Park v. Canley, 54 Wn. 

App. 371, 773 P.2d 875 (1989). 

794 RCW 61.24.060. 

795 See, e.g., Steward v. Good, 51 Wn. App. 509, 754 P.2d 150 (1988); Koegel v. Prudential Mut. Sav. Bank, 51 Wn. 

App. 108, 752 P.2d 385 (1988); Peoples Nat’l Bank of Wash. v. Ostrander, 6 Wn. App. 28, 491 P.2d 1058 (1971). 

796 RCW 61.24.040(9) (emphasis added). 
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In Cox v. Helenius,797 the court allowed defenses to be raised that the sale 

was void because of defects in the foreclosure process itself even though 

the case was initially an unlawful detainer action brought after the sale. In 

Savings Bank of Puget Sound v. Mink,798 the court held that a number of 

defenses raised by the appellant were not properly assertable in an 

unlawful detainer action but referenced Cox v. Helenius, and noted: “the 

Supreme Court recognized that there may be circumstances surrounding 

the foreclosure process that will void the sale and thus destroy any right to 

possession in the purchaser at the sale.”799 

In Cox, the Court recognized two bases for post-foreclosure-sale relief: (1) 

defects in the foreclosure process itself, i.e., failure to observe the 

statutory prescriptions; and (2) the existence of an actual conflict of 

interest on the part of the trustee.  

In 2008, the Deed of Trust Act was amended to alter the trustee’s fiduciary 

duties.800 The Act as amended provided that the trustee or successor 

trustee shall have no fiduciary duty or fiduciary obligation to the grantor 

or other persons having an interest in the property subject to the deed of 

trust. Instead, the trustee or successor trustee shall act impartially between 

the borrower, grantor, and beneficiary.801 The Act was amended again in 

2009 and eliminated the reference to the trustee’s duty to act impartially. 

Instead, it specified that the trustee or successor trustee has a duty of good 

faith to the borrower, beneficiary, and grantor.802  

                                                 
797 Cox v. Helenius, 103 Wn.2d 383, 693 P.2d 683 (1985). 

798 Savings Bank of Puget Sound v. Mink, 49 Wn. App. 204, 741 P.2d 1043 (1987). 

799 Id. at 209. 

800 Deed of Trust Act, Ch. 153, Laws of 2008.  

801 RCW 61.24.010(4). 

802 RCW 61.24.010(4). 
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In Brown v. Household Realty Corp.,803 the court held that a party waives 

the right to post-foreclosure-sale remedies where the party (1) received 

notice of the right to enjoin the sale, (2) had actual or constructive 

knowledge of a defense to foreclosure prior to the sale, and (3) failed to 

bring an action to obtain a court order enjoining the sale.  

Although Brown bars a borrower’s post-foreclosure-sale claim arising out 

of any underlying obligation secured by the foreclosed deed of trust when 

the borrower fails to seek presale remedies under the Act, it does not 

address whether the borrower has a post-foreclosure-sale remedy for 

defects in the foreclosure process itself, e.g., failure to observe the 

statutory prescriptions and the existence of an actual conflict of interest on 

the part of the trustee pursuant to Cox. Brown also declined to decide 

whether a party who files a lawsuit after the initiation of the foreclosure 

process and unsuccessfully attempts to obtain a preliminary injunction 

restraining the sale could be barred from obtaining relief at trial. 

(b) Defenses Based On Defects In Trustee’s Sale Procedure 

Because the Deed of Trust Act dispenses with many protections 

commonly enjoyed by borrowers under judicial foreclosures, lenders must 

strictly comply with the statutes and courts must strictly construe the 

statutes in the 804borrower’s favor. The procedural requirements for 

conducting a trustee sale are extensively spelled out in RCW 61.24.030 

and RCW 61.24.040. Procedural irregularities, such as those divesting a 

trustee of its statutory authority to sell the property, can invalidate the 

sale.805  

Prior to the trustee’s sale, the trustee must serve a 

notice of impending sale on occupants of single-family 

                                                 
803 Brown v. Household Realty Corp., 146 Wn. App. 157, 189 P.3d 233 (2008). 

804 Udall v. T.D. Escrow Servs., Inc., 159 Wn.2d 903, 915-16, 154 P.3d 882 (2007); Koegel v. Prudential Mut. Sav. 

Bank, 51 Wn. App. 108, 111-12, 752 P.2d 385 (1988). 

805 Udall, 159 Wn.2d at 911. 

https://web2.westlaw.com/find/default.wl?mt=Westlaw&db=1000259&docname=WAST61.24.030&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2027766569&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=EC5CE081&rs=WLW12.10
https://web2.westlaw.com/find/default.wl?mt=Westlaw&db=1000259&docname=WAST61.24.040&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2027766569&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=EC5CE081&rs=WLW12.10
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residence, condominium, cooperative, or other dwelling 

unit in a multiplex containing fewer than five 

residential units, whether or not the rental agreement is 

recorded; notice may be single notice addressed to 

“occupants” for each unit known to trustee or 

beneficiary.806  

The trustee must cause a copy of the notice of sale described in RCW 

61.24.040(1)(f) to be posted in a conspicuous place on the property, or in 

lieu of posting, cause a copy of the notice to be served upon any occupant 

of the property.807 

A successor trustee is not vested with the powers of a trustee until a 

resignation and appointment of a successor trustee is recorded. “Upon 

recording the appointment of a successor trustee in each county in which 

the deed of trust is recorded, the successor trustee shall be vested with all 

powers of an original trustee.”808 

If the trustee elects to foreclose the interest of any occupant or tenant of 

property comprised solely of a single-family residence, or a condominium, 

cooperative, or other dwelling unit in a multiplex or other building 

containing fewer than five residential units, the following notice shall be 

included as Part X of the Notice of Trustee’s Sale: 

NOTICE TO OCCUPANTS OR TENANTS 

The purchaser at the trustee’s sale is entitled to 

possession of the property on the 20th day following 

the sale, as against the grantor under the deed of trust 

(the owner) and anyone having an interest junior to the 

deed of trust, including occupants and tenants. After the 

20th day following the sale the purchaser has the right 

to evict occupants and tenants by summary proceedings 

under the unlawful detainer act, chapter 59.12 RCW.809 

                                                 
806 RCW 61.24.040(1)(b)(vi). 

807 RCW 61.24.040(1)(e). 

808 RCW 61.24.010(2): 

809 RCW 61.24.040(9). 
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The trustee’s deed shall recite that the sale was conducted in compliance 

with this chapter and deed of trust, which recital shall be prima facie 

evidence of compliance and conclusive evidence in favor of bona fide 

purchasers and encumbrancers for value.810 

These recitals are not conclusive as to anyone who did not receive the 

required notices. However these recitals shall not affect the lien or interest 

of any person entitled to notice under RCW 61.24.040(1), if the trustee 

fails to give the required notice to such person. In such case, the lien or 

interest of such omitted person shall not be affected by the sale and such 

omitted person shall be treated as if such person was the holder of the 

same lien or interest and was omitted as a party defendant in a judicial 

foreclosure proceeding.” 811 

When a party’s authority to act is prescribed by a statute and the statute 

includes time limits, as under RCW 61.24.040(6), failure to act within that 

time violates the statute and divests the party of statutory authority. 

Without statutory authority, any action taken is invalid. Strictly applying 

the statute as required, under RCW 61.24.040(6) a trustee is not 

authorized, at least not without reissuing the statutory notices, to conduct a 

sale after 120 days from the original sale date. Such a sale is invalid. 

Waiver cannot apply to all circumstances or types of post-sale challenges. 

RCW 61.24.040(1)(f)(IX) provides that “[f]ailure to bring ... a lawsuit 

may result in waiver of any proper grounds for invalidating the Trustee’s 

sale.” The word “may” indicates the legislature neither requires nor 

intends for courts to strictly apply waiver. Under the statute, waiver is 

applied only where it is equitable under the circumstances and where it 

serves the goals of the Act. 

                                                 
810 RCW 61.24.040(7). 

811 Id. 

https://web2.westlaw.com/find/default.wl?mt=Westlaw&db=1000259&docname=WAST61.24.040&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2027766569&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=T&pbc=EC5CE081&referenceposition=SP%3b1e9a0000fd6a3&rs=WLW12.10
https://web2.westlaw.com/find/default.wl?mt=Westlaw&db=1000259&docname=WAST61.24.040&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2027766569&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=T&pbc=EC5CE081&referenceposition=SP%3b1e9a0000fd6a3&rs=WLW12.10
https://web2.westlaw.com/find/default.wl?mt=Westlaw&db=1000259&docname=WAST61.24.040&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2027766569&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=T&pbc=EC5CE081&referenceposition=SP%3bc48800003a613&rs=WLW12.10
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Under RCW 61.24.040(7), the deed’s “recital shall be prima facie 

evidence of [statutory] compliance and conclusive evidence thereof in 

favor of bona fide purchasers.” A bona fide purchaser (“BFP”) is one who 

purchases property without actual or constructive knowledge of another’s 

claim of right to, or equity in, the property, and who pays valuable 

consideration. But if the purchaser has knowledge or information that 

would cause an ordinarily prudent person to inquire further, and if such 

inquiry, reasonably diligently pursued, would lead to discovery of title 

defects or of equitable rights of others regarding the property, then the 

purchaser has constructive knowledge of everything the inquiry would 

have revealed. Thus, in considering whether a person is a BFP, courts ask: 

(1) whether the surrounding events created a duty of inquiry, and if so, (2) 

whether the purchaser satisfied that duty. In this determination, we 

consider the purchaser’s knowledge and experience with real estate. 812  

The Deed of Trust Act provides that the failure to bring a lawsuit “may 

result in a waiver of claims.” See RCW 61.24.040(1)(f)(ix). Therefore, it 

could be argued a homeowner does not waive any right to seek post-sale 

relief when he or she seeks and obtains an order restraining the trustee's 

sale. Waiver is the intentional and voluntary relinquishment of a known 

right, or such conduct as warrants an inference of relinquishment of such 

right, and it may result from an express agreement or may be inferred from 

circumstances indicating an intent to waive.813 Waiver is also an equitable 

principle that defeats a party’s legal rights where the facts support an 

argument that a party relinquished its rights by delaying in asserting or 

failing to assert an otherwise available adequate remedy.814  

                                                 
812 Miebach v. Colasurdo, 102 Wn.2d 170, 175–76, 685 P.2d 1074 (1984). 

813 Lande v. S. Kitsap Sch. Dist. No. 402, 2 Wn. App. 468, 473-74, 469 P.2d 982 (1970) (citing Bowman v. Webster, 

44 Wn.2d 667, 669, 269 P.2d 960 (1954). 

814 Albice v. Premier Mortg. Servs. of Wash., Inc., 174 Wn.2d 560, 569, 276 P.3d 1277 (2012). 

https://web2.westlaw.com/find/default.wl?mt=Westlaw&db=1000259&docname=WAST61.24.040&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2027766569&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&referencepositiontype=T&pbc=EC5CE081&referenceposition=SP%3b794b00004e3d1&rs=WLW12.10
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(c) Joinder Of Tenant In Unlawful Detainer Action 

The tenant of property that is purchased at a non-judicial foreclosure sale 

is an essential party to an unlawful detainer action brought by the 

purchaser of the property. The failure to join the tenant as a party deprives 

the trial court of subject matter jurisdiction. An unlawful detainer action is 

not moot just because the tenant no longer has possession of the contested 

premises.815 

3.9.7 Limitations On Relief In RCW 59.12 Unlawful Detainer Actions After 

Foreclosure 

The Deed of Trust Act authorizes use of a RCW 59.12 unlawful detainer action 

only to recover possession of the property after a trustee’s sale.816 Unlike a 

Residential Landlord Tenant Act817 unlawful detainer action, there is no statutory 

authorization for a show cause hearing818 holding that the trial court’s decision to 

hold a show cause hearing in a RCW 59.12 commercial eviction was not an abuse 

of discretion and was not error), no authorization for an RCW 59.18.375 rent 

escrow procedure, and no statutory authorization for reasonable attorney fees. The 

purchaser at the trustee’s sale may not be able to rely on a prevailing party 

attorney fees provision in the deed of trust in an unlawful detainer action that 

takes place after the foreclosure sale, particularly if there is no privity of contract 

between the sale purchaser and the occupant.  

Although purchasers often seek damages in post-foreclosure sale unlawful 

detainer actions, an award of damages is not authorized by RCW 61.24.060. The 

legislature knows how to authorize such damage awards if it chooses to do so. 

The Real Estate Contract Forfeiture Act, unlike the Deed of Trust Act, 

specifically authorizes a seller to obtain an award of actual damages caused by the 

                                                 
815 Laffranchi v. Lim, 146 Wn. App. 376, 190 P.3d 97 (2008), abrogated by MHM & F, LLC v. Pryor, 168 Wn. 

App. 451, 277 P.3d 62 (2012). 

816 RCW 61.24.060. 

817 RCW 59.18 

818 But see IBF, LLC v. Heuft, 141 Wn. App. 624, 174 P.3d 95 (2007). 
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occupant’s failure to surrender possession after the forfeiture and for costs and 

reasonable attorney fees in a RCW 59.12 unlawful detainer action.819  

There may also be an issue whether the purchaser at the sale is entitled to relief at 

a show cause hearing or other preliminary relief in a RCW 59.12 unlawful 

detainer action if there is no witness present who is competent to testify to 

entitlement to possession pursuant to a trustee’s deed. The rules of evidence apply 

in these proceedings and the parties may raise any relevant evidentiary objections. 

3.9.8 Attorney’s Fees 

RCW 59.12 does not authorize an award of reasonable attorney’s fees to the 

prevailing party. A landlord who prevails in a RCW 59.18 (and RCW 59.20 by 

reference) unlawful detainer action may be awarded costs and reasonable 

attorney’s fees.820 A tenant who prevails in an unlawful detainer action may be 

awarded costs and reasonable attorney’s fees, as well.821 The defendant may be 

deemed the prevailing party when the plaintiff takes a voluntary nonsuit.822 A 

party may recover reasonable attorney’s fees even if legal services are provided at 

no cost (except when a tenant covered by the RLTA prevails on a retaliation 

defense823).824 RCW 4.84.330 may also authorize an award of reasonable 

attorney’s fees to the prevailing party if provided in the rental agreement, 

notwithstanding the limitations on attorney’s fees specified in RCW 

59.18.230(2)(c).825  

                                                 
819 RCW 61.30.100(3). 

820 RCW 59.18.410. 

821 RCW 59.18.290(2); Soper v. Clibborn, 31 Wn. App. 767, 644 P.2d 738 (1982). 

822 Walji v. Candyco, Inc., 57 Wn. App. 284, 787 P.2d 946 (1990); Andersen v. Gold Seal Vineyards, 81 Wn.2d 863 

505 P.2d 790, (1973) (long-arm statute); Western Stud Welding v. Omark Indus., 43 Wn. App. 293, 716 P.2d 959 

(1986). 

823 RCW 59.18.250. 

824 Holland v. Boeing Co., 90 Wn.2d 384, 583 P.2d 621 (1978); Harold Meyer Drug v. Hurd, 23 Wn. App. 683, 598 

P.2d 404 (1979). 

825 Wright v. Miller, 93 Wn. App. 189, 963 P.2d 934 (1998). 
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3.9.9 Ejectment 

Although the unlawful detainer action is the procedure most frequently used for 

evicting tenants, it is not the only procedure available. A landlord may also 

proceed by way of ejectment.826  

The procedure for ejectment is contained in RCW 7.28.010, et seq. Although a 

landlord need not serve one of the notices specified in RCW 59.12.030 to 

commence an ejectment action, the procedure is seldom used. It is commenced 

with a regular statutory 20 day summons. There is no provision for pretrial writs 

of restitution. There is no statutory priority over other civil actions. There is no 

statutory right to either reasonable attorney’s fees or double damages if the 

landlord prevails. 

Ejectment conceivably could be used where the landlord has substantial monetary 

claims against a tenant that cannot be recovered in an unlawful detainer action 

due to the court’s limited jurisdiction. If the landlord could recover possession 

relatively quickly through the use of summary judgment or preliminary injunctive 

relief, then it may be able to avoid the necessity of bringing successive actions by 

combining its damage claims with an ejectment action. 

Ejectment may be the only procedure available for evicting a tenant at will due to 

the fact that a tenancy at will does not fit into any of the notice categories 

described in RCW 59.12.030 and therefore a landlord may not utilize an unlawful 

detainer action. This may also be true for other interpretations of the Deed of 

Trust Act,827 and the statutory procedural requirements for non-judicially 

foreclosing on an owner’s interest.  

 

                                                 
826 Petsch v. Willman, 29 Wn.2d 136, 185 P.2d 992 (1947); Verline v. Hyssop, 2 Wn.2d 141, 97 P.2d 653 (1940); 

Honan v. Ristorante Italia, 66 Wn. App. 262, 832 P.2d 89, (1992). 

827 RCW 59.18 
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3.10 Deficiency Claims After Judicial Foreclosures and On Obligations Secured by 

Junior Liens 

3.10.1 Procedure To Preserve Guarantor Deficiency Liability  

In 1998, the Washington State legislature adopted provisions (applicable only to 

commercial loans and guaranties entered into after June 11, 1998) which:  

(1) allow a lender to preserve a deficiency against a borrower after a non-judicial 

foreclosure for: (a) any decrease in the fair value of the property caused by waste 

committed by the borrower; or (b) for the wrongful retention by the borrower of 

any rents, insurance or condemnation proceeds; and  

(2) allow a lender to preserve a deficiency against any guarantors after completion 

of the non judicial foreclosure of a deed of trust securing a commercial loan.828  

To preserve the deficiency liability against the borrower or against any 

guarantors, suit must be commenced within one year of the trustee’s sale, unless 

tolled by a bankruptcy or insolvency proceeding.829 This suit deadline may also be 

extended if agreed to in writing after the foreclosure notices are given. RCW 

61.24.100(4). In addition, there may contractual waivers of this shortened statute 

of limitations in a particular guaranty which may also become applicable. The 

Washington courts have long upheld contractual waivers of statutes of limitations 

stating:  

Limitation of actions provisions in a contract prevail over general 

statutes of limitations unless prohibited by statute or public policy, 

or unless they are unreasonable. See State Ins. Co. v. Meesman, 2 

Wash. 459, 27 P. 77, 830 

Further, with respect to preserving the right to a deficiency against any guarantor, 

said guarantor must have been provided with: (1) the statutory foreclosure notices 

                                                 
828 RCW 61.24.100(3). 

829 RCW 61.24.100(4). 

830 Ashburn v. Safeco Insurance Co., 42 Wn.App 692, 713 P.2d 742 at 744(1986). See also, Mattingly v. Palmer 

Ridge Homes LLC, 157 Wn.App 376, 238 P.3d 505 (2010); Syrett v. Reisner, 107 Wn.App. 524, 24 P.3d 1010 

(2001).   
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required to have been provided to the borrower and grantor; and (2) the 

opportunity to cure the defaults under the guaranteed loan. The foreclosure 

notices must contain the following additional notice to guarantors in substantially 

the following form: 

NOTICE TO GUARANTORS: 

Any guarantor of the obligation secured by the deed of trust may 

be liable for a deficiency judgment to the extent the sale price 

obtained at the trustee’s sale is less than the debt secured by the 

deed of trust. All guarantors have the same rights to reinstate the 

debt, cure the default or repay the debt as is given to the Grantor 

and Borrower in order to avoid the trustee’s sale. Any guarantor 

will have no right to redeem the property after the trustee’s sale. 

Subject to such longer periods as are provided in the Washington 

deed of trust act, Chapter 61.24 RCW, any action brought to 

enforce a guaranty must be commenced within one year after the 

trustee’s sale, or the last trustee’s sale under any deed of trust 

granted to secure the same debt. In any action for a deficiency, a 

guarantor will have the right to establish the fair value of the 

property as of the date of the trustee’s sale, less prior liens and 

encumbrances, and to limit the guarantor’s liability for a deficiency 

to the difference between the debt and the greater of such fair value 

or the sale price paid at the trustee’s sale, plus interests and 

costs.831  

In any action against a guarantor to obtain a deficiency judgment after a trustee’s 

sale, the guarantor may request the court to determine (or the court, in its own 

discretion, can determine) the “fair value” of the property sold at the trustee’s 

sale. Any deficiency judgment awarded against a guarantor shall be the lesser of 

the deficiency between the sale price and the amount owed or the court 

determined fair value and the amount owed, plus interest and fees and costs as 

provided in the guaranty or loan documents.832 Finally, any rights of a guarantor 

to obtain reimbursement from the borrower or grantor are preserved.833 

                                                 
831 See RCW 61.24.042. This text is an example of notice that would satisfy the statutory requirements outlined in 

RCW 61.24.042.  

832 RCW 61.24.100(5). 

833 RCW 61.24.100(11). 



 

3.10  Deficiency Claims After Judicial Foreclosures and On Obligations Secured 

by Junior Liens  - Page 211 

 

3.10.2 Determining “Fair Value” Under RCW 61.24.100 In Guarantor Deficiency 

Actions  

RCW 61.24.100 controls guarantor deficiency actions after for non-judicial 

foreclosures.834 

In any action against a guarantor following a trustee’s sale under a deed of trust 

securing a commercial loan, the guarantor may request the court or other 

appropriate adjudicator to determine, or the court or other appropriate adjudicator 

may in its discretion determine, the fair value of the property sold at the sale and 

the deficiency judgment against the guarantor shall be for an amount equal to the 

sum of the total amount owed to the beneficiary by the guarantor as of the date of 

the trustee’s sale, less the fair value of the property sold at the trustee’s sale or the 

sale price paid at the trustee’s sale, whichever is greater, plus interest on the 

amount of the deficiency from the date of the trustee’s sale at the rate provided in 

the guaranty, the deed of trust, or in any other contracts evidencing the debt 

secured by the deed of trust, as applicable, and any costs, expenses, and fees that 

are provided for in any contract evidencing the guarantor’s liability for such a 

judgment. If any other security is sold to satisfy the same debt prior to the entry of 

a deficiency judgment against the guarantor, the fair value of that security, as 

calculated in the manner applicable to the property sold at the trustee’s sale, shall 

be added to the fair value of the property sold at the trustee’s sale as of the date 

that additional security is foreclosed. This section is in lieu of any right any 

guarantor would otherwise have to establish an upset price pursuant to 

RCW 61.12.060 prior to a trustee’s sale.835 

There are currently no reported decisions in Washington State which discuss the 

process for determining “fair value” under RCW 61.24.100. However, guidance 

on the concept can be found in the statutory language of the Deed of Trust Act. 

RCW 61.24.005(5) defines “fair value” as follows:  

                                                 
834 RCW 61.24.100(5) (emphasis added). 

835 Id. 
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(5) “Fair value” means the value of the property encumbered by a 

deed of trust that is sold pursuant to a trustee’s sale. This value 

shall be determined by the court or other appropriate adjudicator 

by reference to the most probable price, as of the date of the 

trustee’s sale, which would be paid in cash or other immediately 

available funds, after deduction of prior liens and encumbrances 

with interest to the date of the trustee’s sale, for which the property 

would sell on such date after reasonable exposure in the market 

under conditions requisite to a fair sale, with the buyer and seller 

each acting prudently, knowledgeably, and for self-interest, and 

assuming that neither is under duress. 

(Emphasis added). 

Under the above statutory definition, it would appear that “fair value” should be 

determined as of the date of the trustee’s sale under the then current market 

conditions.  

3.10.3 The “Fair Value” Inquiry In Judicial Foreclosures 

In judicial foreclosures, there is a different “fair value” inquiry. RCW 61.12.060 

allows the court to determine the “fair value of the property” or “upset price” 

which value will be credited against the judicial foreclosure judgment if the 

property is sold by the sheriff and the sale is ultimately confirmed. A debtor is not 

entitled to the setting of an upset price by the court in every case. The court must 

exercise its discretion initially to determine if an upset price is warranted due to 

the local economic conditions or the peculiarities or uniqueness of the property.836 

Only after this initial determination is made is the debtor entitled to a hearing to 

set the upset price. The upset price statute is available only to the debtor and 

cannot be used by a junior lienholder to force the judgment creditor to buy its 

equity.837 

Assuming the right to an upset price can be established, how does a court 

determine the “fair value” of property being judicially foreclosed? RCW 

61.12.060 states in pertinent part:  

                                                 
836 American Fed. Sav. & Loan of Tacoma v. McCaffrey, 107 Wn.2d 181, 187, 728 P.2d 155 (1986). 

837 Lee v. Barnes, 61 Wn.2d 581, 379 P.2d 362 (1963). 



 

3.10  Deficiency Claims After Judicial Foreclosures and On Obligations Secured 

by Junior Liens  - Page 213 

 

The court may, upon application for the confirmation of a sale, if it 

has not theretofore fixed an upset price, conduct a hearing, 

establish the value of the property, and, as a condition to 

confirmation, require that the fair value of the property be credited 

upon the foreclosure judgment. If an upset price has been 

established, the plaintiff may be required to credit this amount 

upon judgment as a condition to confirmation. If the fair value as 

found by the court, when applied to the mortgage debt, discharges 

it, no deficiency judgment shall be granted. 

(Emphasis added). 

RCW 61.12.060 was originally adopted while the country was in the throes of a 

major economic depression, and the language of the statute is derived from a 

Wisconsin case in the time of the Great Depression.838 

The upset price factors originally derive from a case decided during the 

depression by the Wisconsin Supreme Court, Suring State Bank v. Giese et al.839 

In Giese, the court took judicial notice that the present economic depression had 

resulted in a serious dislocation of value of real estate and also a “complete 

absence of a market for real estate”. Id. 840 The Wisconsin Supreme Court 

emphasized the difference in valuation between times of economic depression and 

normal status: “In the present situation the device of a judicial sale largely fails of 

its intended purpose because of the lack of competitive bidding, and the question 

arises whether a court of equity is wholly impotent to rise to the needs of justice 

and see that the parties are fairly and properly protected.”841  

In its decision, the court stated that upon application for the confirmation of sale, 

if it has not fixed an upset price, the court can conduct a hearing to establish the 

                                                 
838 National Bank of Wash. v. Equity Investors, 81 Wn.2d 886, 925, 506 P.2d 20 (1973) citing Surfing State Bank v. 

Giese, 201 Wis. 489, 246 N.W. 556, 85 A.L.R. 1477 (1933). 

839 Suring State Bank v. Giese et al., 210 Wis. 489, 246 N.W. 556 (1933). 

840 Id. at 557. 

841 Id. 
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value of the property, “and, as a condition to confirmation, require that the fair 

value of the property be credited upon the foreclosure judgment.”842  

The court in Equity Investors, a case decided by the Washington Supreme Court, 

stated that the opinion in Giese established the basis for RCW 61.12.060 “not 

only during the then-current economic depression generally but was founded 

more particularly on the premises that the want of competitive bidding fails to 

produce a sale price equivalent to the value in terms of usefulness of the property. 

It is of little moment in a particular case whether it is temporary economic 

fluctuations, peculiarly local conditions in the real-estate market, or a national 

economic depression which will militate against reasonably competitive 

bidding.”843 Consequently, the Equity Investors court found that RCW 61.12.060 

is properly invoked when “in any case where all of the circumstances leading to 

and surrounding a distress or foreclosure sale warrant the superior court in the 

exercise of a sound discretion in finding that there will be no true competitive 

bidding. When in the sound exercise of that discretion the court finds it should fix 

and upset price, we will not disturb that finding.”844  

Although the term “fair value” is not defined in RCW 61.12.060, the Washington 

Supreme Court and Washington Court of Appeals have held that the trial courts 

should consider those factors that a competitive bidder would consider under 

normal circumstances at the time of sale to arrive at a fair bid.845 In Lee, the 

Washington Supreme Court specifically rejected considering evidence of 

improved conditions subsequent to the sale.846 The court reasoned that bidders 

could not have considered facts regarding improved conditions which had not yet 

come into being because bidders would have no knowledge of them.847 However, 

                                                 
842 Id. at 558. 

843 National Bank of Wash., 81 Wn.2d at 925. 

844 Id. 

845 Lee v. Barnes, 61 Wn.2d 581, 586 379 P.2d 362 (1963). 

846 Id. 

847 Id. 
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the Washington Supreme Court found that the trial court erred in failing to 

consider the potential future economy of the area in fixing the upset price, and 

that this factor should have been considered.848 The court reasoned that the 

potential future economy “would have been known and considered by a 

competitive bidder as an element in arriving at a fair bid price.”849  

The “fair value” standard for upset price hearings under RCW 61.12.060 was 

most recently articulated in Farm Credit Bank of Spokane v. Tucker,850 listing the 

factors as: (1) the state of the economy and local economic conditions; (2) the 

usefulness of the property under normal conditions; (3) its potential or future 

value; (4) the type of property involved, its unique qualities, if any, and any other 

characteristics and conditions affecting its marketability, and; (5) any other 

factors which such a bidder might consider in determining a fair bid for the 

mortgage property.851  

In determining fair value in the context of upset price hearings, courts can also 

take judicial notice of prevailing financial and business conditions if they are well 

established.852 However, the McCaffrey court also emphasized that if “there is any 

doubt as to a fact or its being a matter of common knowledge, evidence thereof 

should be required.853 

The court in McCaffrey also emphasized that mortgagors are not entitled to upset 

prices in every foreclosure proceeding and that the court must exercise its 

discretion in finding that it should fix an upset price based upon economic 

conditions or peculiarities of the mortgaged properties.854 Therefore, the court 

concluded that “the upset provisions may be invoked in any case where all the 

                                                 
848 Id. 

849 Id. at 587. 

850 Farm Credit Bank of Spokane v. Tucker, 62 Wn. App. 196, 204, 813 P.2d 619 (1991) (citing National Bank of 

Wash. v. Equity Investors, 81 Wn.2d 886, 926, 506 P.2d 20 (1973)). 

851 Id. 

852 American Fed. Sav. & Loan Ass’n of Tacoma v. McCaffrey, 107 Wn.2d 181, 183-84, 728 P.2d 155 (1986). 

853 Id. at 187 citing Ferree v. Fleetham, 7 Wn. App. 767, 502 P.2d 490 (1972). 

854 Id. at 183-84. 
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circumstances leading to and surrounding a foreclosure sale warrant the exercise 

of discretion in finding that there will be no true competitive bidding.”855 

3.10.4 The Differences Between “Fair Value” Determinations In Guarantor 

Deficiency Actions And “Fair Value” Upset Price Determinations In Judicial 

Foreclosure Actions 

The statutory concept of “fair value” under RCW 61.24.100 is clearly different 

from the case law concept of upset price “fair value” under RCW 61.12.060. This 

is due to: (1) clear differences in the statutory language of RCW 61.24.005(5); 

and (2) the context for when each of the determinations are made.  

While an “upset price” is a pre-determined minimum price that can trump an 

actual high bid before confirmation of a sheriff’s sale, the statutory “fair value” 

concept applies in a deficiency action against a guarantor after the trustee’s sale 

(and does not affect the trustee’s sale).  

An “upset price” is warranted when an absence of competitive bidding, based on 

overall economic conditions, will likely result in an artificially low bid. The aim 

of the upset price is to set a minimum “fair bid” price for the property before a 

sale is confirmed, that would be commanded if there were a genuinely 

competitive bidding process under hypothetical normal market conditions. 

However, an upset price must be determined before the sheriff’s sale is confirmed 

and a lender cannot be required to bid it. 

                                                 
855 Id. at 187-88. At trial, the defendant’s expert testified that the property had a “current market value” of $432,000, 

where the appraiser assumed that competitive bidding at a sheriff’s foreclosure sale would produce the same current 

market value between a willing buyer and willing seller. Id. at 184. On the other hand, the plaintiff’s expert testified 

that the market value of the property was $355,000, but that figure “only applied if there were eight separate, 

individual, willing buyers, in the context of a competitive market on July 15, 1983, at a market other than a sheriff’s 

sale.” Id. at 182-185. At the conclusion of the hearing, pursuant to RCW 61.12.060 and applicable case law, the 

court assumed the position of a competitive bidder to determine a fair bid for property under normal conditions 

considering the factors a competitive bidder would consider in determining the fair value bid for the property. Id. at 

183-84. Based on those factors, the court found fair value of the property to be $360,000. The appeals court upheld 

the trial court finding that the trial court properly applied the factors set out in Equity Investors and did not abuse its 

discretion in setting the price. 
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However, “fair value,” in guarantor deficiency actions under RCW 61.24.005(5) 

is defined as the most probable price to which two prudent, self-interested parties 

would agree as of the date of the trustee’s sale. 

In its statutory definition, the Washington legislature specifically rejected 

application of case law “upset price” concepts in defining “fair value.” The 

legislature’s statutory definition was enacted well after the development of the 

substantial body of “upset price” case law referenced above.  

The legislature could have simply adopted the “upset price” body of case law. 

Instead, it specifically created a new definition of “fair value” for guarantor 

deficiency actions which is markedly differently from the “upset price” case law 

relating to fair value. Further, the legislature specifically rejected the upset price 

case law by declaring in RCW 61.24.100(5) that the right of guarantors to 

establish “fair value” is “in lieu of any right any guarantor would otherwise have 

to establish an upset price”.  

In summary, with respect to guarantor deficiency litigation, the “fair value” 

inquiry by the court is narrower than it is in the context of a judicial foreclosure 

upset price hearing. Under the statutory definition of “fair value,” in guarantor 

deficiency litigation, the court must only determine: 

The most probable price, as of the date of the trustee’s sale, which 

would be paid in cash or other immediately available funds, after 

deduction of prior liens and encumbrances with interest to the date 

of the trustee’s sale, for which the property would sell on such 

date after reasonable exposure in the market under conditions 

requisite to a fair sale, with the buyer and seller each acting 

prudently, knowledgeably, and for self-interest, and assuming that 

neither is under duress.856  

Under the above statutory definition therefore, in guarantor deficiency actions, the 

focus of the court’s inquiry should be on arms-length market transactions of 

comparable property as of the date of the trustee’s sale, under the then existing 

                                                 
856 RCW 61.24.005(6)(emphasis added). 
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market conditions (and not under hypothetical “normal” market conditions as 

defined in the upset price cases).  

3.10.5 Obligations Secured By Junior Liens  

The Washington Supreme Court has held that: 

[T]he foreclosure of a senior deed of trust does not extinguish the debt/obligation 

of any junior lienholder or otherwise preclude an action to recover that debt.857 

Beal Bank involved a judicial foreclosure action on two obligations which were 

secured by second and third priority deeds of trust on a condominium property 

located in Seattle. Washington Mutual Bank, the holder of the obligation secured 

by the first priority deed of trust, conducted a non-judicial foreclosure under its 

deed of trust which eliminated the two junior liens of Beal Bank. Beal Bank did 

not participate as a bidder in the trustee’s sale and, after the sale occurred, 

amended its complaint to exclude judicial foreclosure relief. At that point, Beal 

Bank simply sought to obtain judgment against the borrowers under its now 

unsecured obligations. The borrowers Steven and Kay Sarich filed a motion for 

summary judgment seeking dismissal of Beal Bank’s action on the basis that the 

foreclosure by Washington Mutual had extinguished the junior obligations held 

by Beal Bank. The Sarichs’ motion for dismissal was granted by the trial court 

and was appealed directly to the state supreme court which reversed. The Beal 

Bank court stated: 

[W]hile Beal Bank’s rights in the collateral are extinguished by 

Washington Mutual’s trustee’s sale, the underlying promise by the 

Sariches and Mr. Cashman to pay Beal Bank on the two notes 

continues via the promissory notes, although the promissory 

notes are now unsecured as a result of that trustee’s sale.858 

The issue which was raised in Beal Bank arose as a result of an earlier confusing 

ruling of the Washington Supreme Court in Washington Mutual Savings Bank v. 

                                                 
857 Beal Bank, SSB v. Sarich, 161 Wn.2d 544, 556, 167 P.3d 555 (2007) (emphasis added). 

858 161 Wn.2d at 550 (emphasis added). 
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United States.859 In Washington Mutual, the Washington Supreme Court was 

asked by the Ninth Circuit to answer whether: 

In Washington, may a nonforeclosing junior lienor who purchases 

property at a non-judicial foreclosure sale sue for a deficiency 

under Washington law, and, if so, what is the manner of computing 

the deficiency?860 

In answering the certified question from the federal case which related to the 

amount the Internal Revenue Service would have to pay after a non-judicial 

foreclosure sale to redeem property under its federal right of redemption861, the 

Washington Supreme Court concluded: 

We thus answer the question certified in the negative. A 

nonforeclosing junior lienholder who purchases property at a non-

judicial foreclosure sale may not sue for a deficiency.862 

The court clarified the scope of the Washington Mutual decision by stating the 

following in its decision in Beal Bank:  

While the certified question in Washington Mutual suggested the 

court was deciding the rights of a purchasing junior lienholder, the 

underlying issue centered on the rights of the IRS to “redeem” 

the property foreclosed on, pursuant to an act of Congress. 

Under 28 U.S.C. § 2410 and 26 U.S.C. § 7425, the IRS is granted 

certain rights to a debtor’s property in a foreclosure action. Our 

statute dealing with non-judicial foreclosures contains no similar 

right to redeem. Further, the ultimate determination in 

Washington Mutual centered on how much the IRS was 

required to pay to redeem the property. The IRS argued that the 

amount bid at foreclosure was the correct amount. Washington 

Mutual argued, in the alternative, that the IRS was required to pay 

either the fair market value or the combined debt against the 

property, which included the foreclosure sale price plus the amount 

due on the unpaid junior lienholder debt. 

                                                 
859 Washington Mut. Sav. Bank v. United States, 115 Wn.2d 52, 793 P.2d 969 (1990). 

860 Id. at 55. 

861 11 U.S.C. § 2410(d). 

862 115 Wn.2d at 59 (emphasis added).  
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Applying redemption principles, we held that to redeem the 

property the IRS was required to pay the combined total of both 

notes against the property. Hence, Washington Mutual does not 

stand for the principle that a junior note is extinguished; 

Washington Mutual supports the opposite conclusion that the 

obligation owed to a junior lienholder continues after a trustee’s 

sale.863 

Thus, after Beal Bank, it appears well settled in Washington that the foreclosure 

of a senior deed of trust does not extinguish the debt/obligation of any junior 

lienholder or otherwise preclude an action to recover that debt. 

In addition, entry of a judgment on a junior obligation (prior to a non-judicial 

foreclosure of a senior deed of trust which results in the elimination of the lien of 

the junior deed of trust) does not affect the validity of the security interest or 

prevent a junior lienholder from realizing upon any excess proceeds deposited 

with a superior court arising from a trustee’s sale under the prior deed of trust.864 

As the court stated in Boeing Employees’ Credit Union: 

[A] note is a separate obligation than the deed of trust or mortgage 

that secures that note [footnote omitted]. Thus, entry of judgment 

on a note does not necessarily affect the rights or remedies 

provided for a deed of trust or mortgage securing that note.865 

Further, in upholding the right of a junior secured creditor (who had reduced its 

secured debt to judgment) to obtain excess proceeds arising from the foreclosure 

of a senior deed of trust, the Boeing Employees’ Credit Union court stated that: 

The lien of its deed of trust was not extinguished by entry of 

judgment on the note. The provisions of RCW 61.24.100(2) that 

permit a suit on the note, followed by a later foreclosure of a deed 

of trust securing that note, would have no meaning if entry of 

judgment extinguished the lien of the deed of trust. Thus, under the 

plain words of this statute, BECU had the right to assert the rights 

and remedies of its deed of trust by foreclosure or otherwise.866 

                                                 
863 161 Wn.2d at 549 (emphasis added).  

864 Boeing Emps. Credit Union v. Burns, 167 Wn. App. 265, 272 P.3d 908 (Div. I 2012). 

865 Id. at 272. 

866 Id. 276. 
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In summary, the elimination of a junior lien on real property (by the non-judicial 

foreclosure of a senior deed of trust) will not affect the enforceability of the 

obligation secured by said junior lien. The holder of the junior obligation may 

continue to enforce the obligation against: (1) the obligors; (2) any other collateral 

securing the junior obligation which was not included in the trustee’s sale under 

the senior deed of trust; and (3) any excess proceeds which result from the 

trustee’s sale under the senior deed of trust.   
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3.11 Dissolution Issues 

Foreclosures of property when the borrowers are in the middle of a divorce have become 

increasingly prevalent,and present additional issues that need to be addressed in the final 

orders entered in the dissolution proceedings. The consequences of final orders that are 

not specific can cause increased burdens on courts.  

A common occurrence at the time the Findings of Fact and Conclusions of Law 

(“Findings”) and Decree of Dissolution (“Decree”) are entered is that an obligation 

secured by community real property is in default, or has the potential for going into 

default, and a foreclosure could happen.  

It is important for the final orders to include clear and concise findings and assignments 

of responsibility for the primary mortgage, second and/or additional liens, as well as 

including a clear hold harmless provision in order to protect the non-responsible party’s 

interests as best as possible with respect to third party creditors, and to potentially allow 

the parties more flexibility to obtain future loans.  

If both parties are named on the loans, it is important that the Findings and Decree 

require that each borrower be responsible to contact the lender(s) and provide his or her 

own current contact information, as well as instructing the lender(s) to provide the party 

with all notifications and information with regard to loan payments, defaults, 

forbearances and foreclosure proceedings.  

If only one party is on the loan(s), it is important for that party to be ordered to sign any 

releases required by the lender(s) to be able to release information to the other party, as 

well as the responsible party being ordered to send copies of all notices regarding the 

property to the other party. 

The court should retain jurisdiction in order to be able to resolve outstanding issues 

regarding a party’s choice to remedy a default (including bankruptcy), foreclosure 

proceedings, and assignment of responsibility for payment of a deficiency judgment in 

the event of a foreclosure.
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3.12 Distressed Home Conveyances 

A delinquent homeowner who seeks either to continue owning the home or to preserve 

the equity in their home has a finite range of options to consider. The homeowner may 

reinstate the loan, either by raising the funds to cure the delinquency or through some 

type of workout arrangement with the lender or bankruptcy reorganization. The 

homeowner may refinance the debt on the property—i.e., take out a brand new loan to 

pay off the old loan. Another alternative is a Chapter 13 bankruptcy proceeding, by which 

a homeowner may be able to restructure his or her debts so that his or her available 

income is sufficient to meet the required home loan payments and other expenses. If 

these won’t work, the best remaining option is usually to sell the property at (or as close 

as possible to) fair market value. While not an ideal solution for many, given not only the 

psychological attachment to one’s home but also the practical difficulties of relocation, a 

sale enables the homeowner to pay off the debt and preserve the equity—which, even for 

low-income homeowners, can often reach into 5 or 6 figures.  

Many homeowners facing foreclosure do not fully comprehend their circumstances. 

Some may be unaware of these alternatives, or may lack the information necessary to 

evaluate their choices and make wise decisions. Homeowners are particularly susceptible 

to being taken advantage of when they are in crisis; their thinking may be clouded by 

uncertainty, desperation and fear. Such homeowners are prime targets for scam artists, 

who often hold themselves out as experts in the field and approach homeowners with 

offers of help and reassurance, and promises to “save the home,” but who actually intend 

to swindle homeowners out of their cash or home equity. In an effort to protect 

homeowners against these types of scams, Washington in 2008 enacted the distressed 

property law, a series of amendments to its pre-existing Equity Skimming Act, RCW 

61.34. 

The distressed property law protects “distressed homeowners,” who are owners of so-

called “distressed homes.”867 A “distressed home” is a “dwelling that is in danger of 

foreclosure or at risk of loss due” either to “nonpayment of taxes; or … a default under 

                                                 
867 See RCW 61.34.020(2), (7). 
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the terms of a mortgage.”868 The phrase “in danger of foreclosure” is itself a term of art, 

and one which provides the statute unusually dramatic breadth.869 The phrase not only 

includes a homeowner who is already in default, but also one who “has a good faith 

belief that he or she is likely to default on the mortgage within the upcoming four months 

due to a lack of funds, and the homeowner has reported this belief” to any of various 

relevant persons (i.e., the mortgagee, a loan originator or mortgage broker, a real estate 

licensee, a credit services organization, an attorney, a certified credit counselor or 

mortgage counselor, or “[a]ny other party to a distressed home consulting 

transaction.”).870  

Next, in an attempt to differentiate between legitimate actors offering bona fide loan 

origination, real estate, or other services, and scammers, the statute defines the term 

“distressed home consultant.”871 This term includes any person, other than a licensed 

attorney, non-profit credit counselor, mortgage broker872 or servicer, real estate 

licensee,873 or financial institution, who either “systematically contacts owners” of 

properties in, or in danger of, foreclosure, or who solicits the distressed homeowner and 

offers any type of service supposedly to stop or delay the foreclosure, help the 

homeowner obtain a loan, or ameliorate the effects of the foreclosure on the 

homeowner’s credit standing.874 

While this scheme implies legislative distrust of actors who approach distressed 

homeowners with proposals for non-traditional services or unorthodox transactions, the 

distressed property law does not prohibit such transactions outright. Instead, the statute 

                                                 
868 See RCW 61.34.020 (emphasis added). 

869 See RCW 61.34.020(11). 

870 Id. 

871 See RCW 61.34.020(3). 

872 Significantly, a mortgage broker is exempt from the definition of “distressed home consultant” only so long as 

he or she, “pursuant to lawful activities under chapter 19.146 RCW, procures a nonpurchase mortgage loan for the 

distressed homeowner from a financial institution.” RCW 61.34.020(3). 

873 A real estate licensee is exempt from the definition of “distressed home consultant” only “when rendering real 

estate brokerage services under chapter 18.86 RCW, and … is not engaged in activities designed to, or represented 

to, result in a distressed home conveyance.” RCW 61.34.020(3). 

874 See RCW 61.34.020(3). 
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imposes a fiduciary duty, which a distressed home consultant owes to the distressed 

homeowner.875 This fiduciary duty includes obligations to make full disclosure of all 

material facts, act in the homeowner’s best interests, use reasonable care in performing 

duties, and provide an accounting for all money and property received.876 The statute also 

requires distressed home consultants to provide a separate form disclosure, and to 

maintain transaction records for at least five years.877 

In this way, the distressed property law does not greatly deviate from the preexisting 

common law, under which a fiduciary duty arises by implication when one party 

“occupies such a relation to the other party as to justify the latter in expecting that his 

interests will be cared for.’”878 By this rule, courts have found real estate agents, 

mortgage brokers, and other traditional service providers to owe fiduciary duties to their 

homeowner clients.879 

A distressed home consultant likely would owe a fiduciary duty to a distressed 

homeowner by this same common law provision. But the statute provides homeowners 

two significant advantages over a common law breach-of-fiduciary-duty claim. One is 

that the statutory fiduciary duty—and all other protections of the distressed property 

law—cannot be waived by a homeowner.880 By comparison, a consumer potentially can 

waive a common law fiduciary duty.881 Second, violations of the distressed property 

law—including the distressed home consultant’s fiduciary duty—are per se actionable 

                                                 
875 See RCW 61.34.060. 

876 RCW 61.34.060. 

877 See RCW 61.34.050. 

878 Micro Enhancement Intern., Inc. v. Coopers & Lynbrand, LLP, 110 Wn. App. 412, 433, 40 P.3d 1206 (2002); 

see also Wheeler v. Yoakam, 136 Wash. 216, 219, 239 P.2d 557, (1925) (fiduciary relationship exists when there is 

confidence reposed on one side, and the resulting superiority and influence on the other). 

879 See, e.g., Harstad v. Frol, 41 Wn. App. 294, 298, 704 P.2d 638 (1985) (real estate agent owes fiduciary duty to 

homeowner once the property is listed); Rushing v. Stephanus, 64 Wn.2d 607, 611-12, 393 P.2d 281 (1964) 

(mortgage broker owed fiduciary duty to borrower). 

880 See RCW 61.34.070. 

881 See Brazier v. Security Pac. Mortg., Inc., 245 F. Supp. 2d 1136, 1143 (W.D. Wash. 2003) (mortgage broker did 

not owe a fiduciary duty to borrower who had signed a form stating that the broker was not the borrower’s agent); 

but see RCW 19.146.095 (five years after Brazier, imposing fiduciary duties on mortgage brokers by statute). 
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under the Consumer Protection Act, which provides stronger remedies than the common 

law version. 882 

3.12.1 Distressed property conveyances 

Counter-intuitively, homeowners with delinquent loans can have significant 

amounts of available cash. Housing is commonly a family’s most significant 

monthly expense. Funds that would have been paid toward the loan can add up 

after several months of not making a house payment, or having partial payments 

refused and returned. Many homeowners will meticulously segregate the 

earmarked loan payment money, in hopes of saving enough to cure the 

delinquency or contribute to a workout plan. Even if specific funds have not been 

set aside, new wages or other income received by the family tends to remain 

longer with the household without a massive home loan payment extracting its 

monthly toll.  

Scammers have devised countless methods of separating these funds from such 

households. Some employ “quick-hit” frauds that might net a few hundred or a 

few thousand dollars per victim. But the amount of cash a distressed homeowner 

has on hand seldom compares to the value of the equity accumulated in the 

property. Many scam artists have little interest in pulling such quick-hits; instead, 

they will orchestrate elaborate transactions (or sets of related transactions) 

designed to appropriate homeowners’ equity, in the guise of trying to “rescue” the 

borrowers from foreclosures. The most common of these schemes, which arises in 

many forms, is the “sale-leaseback” or “lease-option” transaction—or, as defined 

in RCW 61.34.0209(5), a “distressed home conveyance.” 

Sale-leaseback transactions differ immensely in their finer details, but virtually 

always follow the same basic scheme. First, an “investor” acquires a deed to the 

home, but instead of paying fair market value, only pays off or reinstates the 

delinquent mortgage. This, in effect, enables the investor to acquire all of the 

                                                 
882 See RCW 61.34.040(2); see RCW 19.86.090. 



 

3.12  Distressed Home Conveyances - Page 227 

 

homeowner’s equity. Second, the investor promises to sell the house back to the 

homeowner (for an equal or similar price) after some period of time—usually one 

to three years. This promise, which is often reduced to writing in the form of an 

“option,” theoretically gives the homeowner an opportunity to recover the home 

and the lost equity (i.e., by exercising the option). Third, the investor allows the 

homeowner to continue living in the home, under the auspices of a “rental 

agreement.” While some sale-leaseback transactions are arranged bi-laterally 

between a homeowner and the investor, most involve a distressed home 

consultant—almost always a confederate of the investor—who facilitates the deal 

and collects a portion of the appropriated equity either through a fee arrangement 

with the homeowner, a side-agreement with the investor, both, or through some 

other mechanism altogether. 

In substance, a sale-leaseback transaction is almost no different than a short-term 

home equity loan; in lieu of a loan payment, the homeowner pays “rent” each 

month, and at the end “exercises an option” rather than making a “balloon 

payment.” But there is one key difference: a homeowner who defaults on a loan is 

entitled to the protections of the foreclosure process, but a homeowner who 

defaults on a sale-leaseback transaction (or who simply fails to exercise the 

option) instantly forfeits the property.  

In practice, homeowners almost always default or fail to exercise their options. 

Often, homeowners are targeted for sale-leaseback scams precisely because they 

lack the funds, the credit standing, or other resources necessary to complete the 

transactions (and by the same token, the inability to qualify for mainstream 

financial products is one of the major factors that renders a homeowner vulnerable 

to being induced to a sale-leaseback transaction). Whatever the cause, such a 

default enables the investor to obtain the property for the cost of reinstating or 

paying off the delinquent mortgage. The investor will then ordinarily either re-sell 

the property for up to fair market value, retaining the difference (i.e, all of the 

equity) as profit, or will refinance the property and keep the difference between 

the loan proceeds and the amount paid to retire the pre-existing debt as profit. In 
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either case, the net result is that the homeowner loses all of the equity and retains 

at most a limited reprieve from expulsion. 

Courts of equity have long disfavored transactions of this nature, and to protect 

homeowners against such exploitation have maintained that “[e]quity will not 

admit of a mortgagor embarrassing or defeating his right to redeem the estate by 

any agreement which he may be induced to enter into in order to effect a loan.”883 

A borrower who obtains a loan, and gives an interest in real property as security, 

cannot be made to forfeit the collateral automatically upon default.884 Any 

agreement to such effect is per se unenforceable.885 The contract terms 

notwithstanding, a borrower in default always retains an “equitable right to 

redeem, unless such right [is] terminated either by foreclosure or some subsequent 

and independent valid agreement.”886 

Though Washington law precludes a borrower from contracting away his or her 

equitable right of redemption, a sale-leaseback transaction essentially represents 

an attempt to circumvent this protection through the use of semantics, i.e., by 

using the instruments and nomenclature associated with real estate sales, rather 

than loans, to facilitate what are essentially credit transactions.887 To prevent such 

chicanery from undermining a borrower’s equitable right of redemption, 

Washington adopted the “equitable mortgage doctrine,” under which a court 

“looks behind the form to the fact. If the transaction was intended as a loan, if 

there remains a debt for which the conveyance is only a security … equity will 

hold it a mortgage.888 

                                                 
883 Plummer v. Ilse, 41 Wash. 5, 9, 82 P. 1009 (1905). 

884 See id. at 11. 

885 See Beadle v. Barta, 13 Wn.2d 67, 71, 123 P.2d 761 (1942) (equitable right of redemption cannot be cut off by 

deed, stipulation, or other collateral agreement.). 

886 Plummer, 41 Wash. at 10-11. 

887 See, e.g., Hoover v. Bouffler, 74 Wash. 382, 383, 133 P. 602 (1913). 

888 Plummer, 41 Wash. at 10. 
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Put another way, the equitable mortgage doctrine provides that a court will ignore 

the form of a transaction and treat it as a loan if the transaction (or series of 

related transactions) actually embodies a loan. This includes declaring “deeds” 

(i.e., instruments purporting to convey outright title) associated with such 

transactions—to be “mortgages” (i.e., instruments conveying only security 

interests, not title). An investor who holds a mortgage may foreclose on a 

homeowner who defaults on a sale-leaseback transaction, but does not hold fee 

title (with which the investor might evict the homeowner or sell the property 

outright). 

To challenge absolute deed under the common law equitable mortgage doctrine, 

the homeowner must show by “clear, cogent, and convincing evidence that it was 

the intent of both parties that a mortgage be created.”889 Washington courts have 

generally found five factors to persuasively show that an absolute deed was 

intended as a mortgage:  

(i) The homeowner is in financial distress at the time of the deed;  

(ii) The value of the property significantly exceeds the consideration for 

the deed;  

(iii) A debtor-creditor relationship arises between the parties and continues 

after the deed;  

(iv) Related transactions surrounding the deed are consistent with a credit 

arrangement; and 

(v) The other conduct of the parties is consistent with a loan (rather than a 

sale).890 

                                                 
889 See Gossett v Farmers Ins. Co., 133 Wn.2d 954, 966, 948 P.2d 1264 (1997); see also Parker v. Speedy Re-

Finance, Ltd., 23 Wn. App. 64, 70, 596 P.2d 1061 (1979). 

890 See, e.g., Phillips v. Blaser, 13 Wn.2d 439, 445, 125 P.2d 291 (1942); see also Gossett, 133 Wn. 2d at 966; 

Parker, 23 Wn. App at 69-72; Plummer, 41 Wash. at 9. 
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Deeds executed in connection with sale-leaseback schemes are intrinsically 

suspect under the equitable mortgage doctrine. In most cases, several—if not 

all—key factors suggesting that the deed was intended to secure repayment, rather 

than as an outright sale, will be present. A homeowner with a pending or 

anticipated foreclosure is distressed, and usually the only consideration he or she 

receives for the deed is the investor’s payment of the delinquent loan—which, as 

discussed above, is generally far less than the value of the property. Still, the 

investor’s payment of the delinquent home loan establishes a debt, which the 

homeowner must repay (usually with a substantial premium) or face the dire 

consequence of losing the home and forfeiting the equity. The surrounding 

transactions, such as the rental agreement, leave the original owner in possession 

of the premises (and often responsible for maintenance, repairs, property taxes, 

and other obligations that typically belong to homeowners and landlords, not 

residential tenants). And the parties’ actual conduct usually resembles that of a 

debtor-creditor relationship rather than a landlord-tenant relationship. Supposed 

foreclosure purchasers seldom visit the property, perform upkeep, or attempt to 

enforce non-financial lease provisions (such as limits on overnight stays by 

guests, pet restrictions, or other rules).  

The distressed property law significantly simplifies and enhances the 

homeowner’s remedies against abusive sale-leaseback transactions, which the 

statute defines as 891892““distressed home conveyances.” Instead, distressed home 

conveyances are permissible, provided the transaction is set forth in a written 

                                                 
891 See RCW 61.34.0320(5) (“Distressed home conveyance’ means a transaction in which: (a) a distressed 

homeowner transfers an interest in the distressed home to a distressed home purchaser; (b) the distressed home 

purchaser allows the distressed homeowner to occupy the distressed home; and (c) the distressed home purchaser or 

a person acting in participation with the distressed home purchaser conveys or promises to convey the distressed 

home to the distressed homeowner, provides the distressed homeowner with an option to purchase the distressed 

home at a later date, or promises the distressed homeowner an interest in, or portion of, the proceeds of any resale of 

the distressed home.”). 

892 See RCW 61.34.080. 
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contract that fully complies with the statute.893 To comply, a distressed home 

conveyance contract must meet a litany of specifications: 

 The contract must be written “in at least twelve-point boldface type”;894 

 The written contract “must be in the same language principally used by the 

distressed home purchaser and distressed homeowner to negotiate the sale 

of the distressed home”;895 

 The written contract “must be fully completed, signed, and dated by the 

distressed homeowner and distressed home purchaser before the execution 

of any instrument of conveyance of the distressed home”;896 and 

 The contract “must contain … (1) The name, business address, and 

telephone number of the distressed home purchaser; (2) The address of the 

distressed home; (3) The total consideration … (4) A complete description 

of the terms of payment or other consideration … (5) The time at which 

possession is to be transferred to the distressed home purchaser … (6) A 

complete description of the terms of any related agreement designed to 

allow the distressed homeowner to remain in the home [and] (7) A 

complete description of the interest, if any, the distressed homeowner 

maintains in the proceeds of, or consideration to be paid upon, the resale 

of the distressed home.”897 

In addition to these contractual requirements, the distressed property law further 

imposes an extensive set of “prohibited practices” upon distressed home 

purchasers.898 Among other things, these prohibitions make it unlawful for a 

distressed home purchaser to: 

 Attempt to enter into a distressed home conveyance without verifying that 

the distressed homeowner “has a reasonable ability to pay for the 

subsequent conveyance of an interest back to the distressed 

homeowner,”;899 

                                                 
893 See RCW 61.34.080-100. 

894 RCW 61.34.080. 

895 Id. 

896 Id. 

897 RCW 61.34.090. 

898 See RCW 61.34.120. 

899 RCW 61.34.120(1). 
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 Pay less than “eighty-two percent of the fair market value of the property 

as of the date of the eviction or voluntary relinquishment of possession of 

the distressed home by the distressed homeowner” for the property;900 

 “Close” a distressed home conveyance other than before “an independent 

third party who is authorized to conduct real estate closings within the 

state,”;901 

 “Fail to reconvey title to the distressed home when the terms of the 

distressed home conveyance contract have been fulfilled”;902 

 Representing “directly or indirectly,” that the distressed home purchaser is 

acting on the homeowner’s behalf of in the homeowner’s interests, or 

“assisting the distressed homeowner to save the distressed home, buy time, 

or use other substantially similar language,”;903 or 

 “Enter into repurchase or lease terms as part of the distressed home 

conveyance that are unfair or commercially unreasonable, or engage in 

any other unfair or deceptive acts or practices”904. 

The distressed property law also affords homeowners a five-day right to cancel 

the transaction by giving written notice to the “distressed home purchaser.”905 The 

contract must contain notice of the right to cancel.906 Significantly, if the 

distressed home conveyance contract does not conform to the statute, the 

homeowner has the right to cancel the contract up until five days after the option 

or other right to repurchase expires.907 

If a homeowner exercises the right to cancel, then the distressed home purchaser 

must return “any original contract and any other documents signed by the 

                                                 
900 RCW 61.34.120(2)(b) 

901 RCW 61.34.120(10). 

902 RCW 61.34.120(7). 

903 RCW 61.34.120(4) 

904 RCW 61.34.120(3). 

905 See RCW 61.34.100(2); see also RCW 61.34.020(6) (“‘Distressed home purchaser’ means any person who 

acquires an interest in a distressed home under a distressed home conveyance.”). 

906 See RCW 61.34.100(1). 

907 See RCW 61.34.110(4) (five-day period for canceling a distressed home conveyance does not begin to run until 

all parties to the contract have signed a document complying with the statute or until 8:00 a.m. on the last day of the 

period during which the distressed homeowner has a right of redemption). 
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distressed homeowner” within ten days.908 Presumably, the most important such 

document would be the deed or other instrument conveying title to the distressed 

home purchaser. Significantly, such materials must be returned “without 

condition,” a requirement that appears to distinguish the distressed property law 

cancellation remedy from the somewhat similar rescission right under the federal 

Truth-In-Lending Act.909 

3.12.2 Unlawful detainer actions involving distressed properties 

As discussed supra Sections 3.8 and 3.9, unlawful detainer actions910 are 

summary proceedings that enable a landlord to recover possession of rental 

premises far more quickly than the common law method of “ejectment.”911 

Through an unlawful detainer action, a plaintiff can obtain a judgment for 

possession of real property in as little as seven days—and is entitled to a trial 

within thirty days.912 Unlawful detainer actions are not appropriate proceedings in 

which to adjudicate disputes regarding title to real property, however the stakes in 

real property disputes (i.e., ownership of real property) tend to be higher than in 

unlawful detainer actions (i.e., possession of real property) and the unlawful 

detainer time frames leave little or no opportunity to conduct discovery.913 

But, in the past, distressed property purchasers have often brought residential 

unlawful detainer actions seeking to evict distressed homeowners who defaulted 

on their “rent” payments or who did not exercise options to purchase.914 

                                                 
908 RCW 61.34.100(4). 

909 Compare RCW 61.34.100(4) with 15 USC 1635(a); see also Yamamoto v. Bank of New York, 329 F.3d 1167, 

1170 (9th Cir. 2003) (In TILA rescission under 15 USC 1635, “a court may impose conditions on rescission that 

assure that the borrower meets her obligations once the creditor has performed its obligations.”). 

910 RCW 59.12 et seq. 

911 See Housing Auth. v. Terry, 114 Wn.2d 558, 563, 789 P.2d 745 (1990) (comparing unlawful detainer with 

ejectment under RCW 7.28 et seq.). 

912 See RCW 59.18.370, 380. 

913 See, e.g., Pearson v. Gray, 90 Wn. App. 911, 917, 954 P.2d 343 (1998) (when “issues of ownership in the quiet 

title action still remain unresolved, the finding in the unlawful detainer action and the grant of the writ of restitution 

are premature.”). 

914 See RCW 59.12 (Unlawful Detainer Act); see also RCW 59.18.365-410 (containing procedures specific to 

residential unlawful detainer actions). 
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Defendants who lost title of their homes through sale-leaseback scams often 

found themselves unable to effectively defend in such actions—either because 

they didn’t have time (or procedures) to discover the necessary evidence, or 

because they were unable to comply with pre-trial escrow orders necessary to 

avoid eviction. The distressed property law addressed this problem by requiring 

that a plaintiff in “an unlawful detainer action involving property that was a 

distressed home [must] disclose to the court whether the defendant previously 

held title to the property that was a distressed home, and explain how the plaintiff 

came to acquire title.”915 

Because the Unlawful Detainer Act affords landlords the benefit of summary 

proceedings in derogation of the common law, its rules and procedures, especially 

the notice and pleading requirements, are strictly construed in favor of the 

tenant.916 Even a technical failure by a landlord to strictly comply with the 

statutory unlawful detainer pleading requirements is an irretrievable defect that 

prevents the court from exercising its unlawful detainer jurisdiction and requires 

dismissal of the action.917 Thus, a plaintiff’s failure to make such a disclosure 

when required is a fatal pleading defect that would require dismissal.918 

Of course, this may be a rather academic point. Once the court becomes aware 

that the plaintiff acquired title through a distressed home conveyance (whether 

because the disclosure was made or otherwise), the defendant is then entitled to 

litigate the dispute through an ordinary civil action—not a summary 

proceeding.919 The distressed property law also prohibits orders requiring a 

defendant to escrow rent money with the court pending trial.920 

                                                 
915 RCW 59.18.363(1). 

916 See Terry, 114 Wn. 2d at 563; see also Housing Auth. v. Silva, 94 Wn. App. 731, 734, 972 P.2d 952 (1999). 

917 See Housing Auth. v. Bin, 163 Wn. App. 367, 375-76, 260 P.3d 900 (2011); see also Terry, 114 Wn. 2d at 564. 

918 See generally Terry, 114 Wn. 2d at 564. 

919 See RCW 59.18.636(3) (“There must be both an automatic stay of the action and a consolidation of the action 

with a pending or subsequent quiet title action when a defendant claims that the plaintiff acquired title to the 

property through a distressed home conveyance.”). 

920 See RCW 59.18.363(2). 
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3.12.3 Bona fide purchaser issue 

As a practical matter, the difficulty scam victims often face in such litigation is 

not in devising viable theories of recovery, but in collecting judgments or 

obtaining equitable relief which may affect non-culpable (or less-culpable) third-

parties. This issue tends to be particularly important in the aftermath of distressed 

home conveyances, because a distressed home purchaser will commonly obtain 

the funding needed to reinstate or pay off a homeowner’s delinquent loan by 

taking out a purchase-money loan from a financial institution, which will then be 

secured by a deed of trust from the purchaser to that lender. If the original 

homeowner cancels the transaction by which the distressed home purchaser 

obtained his or her interest, then any deed of trust which that purchaser conveyed 

is impaired.921 

However, “[t]he bona fide purchaser doctrine provides that a good faith purchaser 

for value who is without actual or constructive knowledge of another’s interest in 

real property purchased has a superior interest in the property.”922 Purchase 

money lenders often reassign deeds-of-trust that they receive from borrowers to 

other beneficiaries. So, by the time an original homeowner attempts to cancel a 

distressed home conveyance or initiates a quiet title action, the person or entity 

who holds the deed of trust (securing repayment of the distressed home 

purchaser’s loan) will often be a different person or entity than the one who made 

that loan in the first place. Such a new deed of trust beneficiary will usually claim 

to be a bona fide purchaser of its interest, entitled to foreclose on the property 

(and convey full fee title to the foreclosure purchaser) if there is a default on the 

distressed home purchaser’s loan.  

In this way, foreclosure scam victims often find themselves pitted against a bank 

or loan servicer in a contest for title to the house, or the proceeds from a sale 

thereof. The consolation prize to the loser of that contest is a (frequently 

                                                 
921 See v. Hennigar, 151 Wn. App. 669, 677, 213 P.3d 941 (2009) (“[i]t is axiomatic that a person cannot convey a 

greater interest in real estate than she owns”); see Firth v. Lu, 146 Wn.2d 608, 49 P.3d 117 (2002) (same). 

922 South Tacoma Way, LLC v. State, 146 Wn. App. 639, 652, 191 P.3d 938 (2008). 
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uncollectible) money judgment against the main scam culprits. The outcomes of 

these disputes center on two main issues: agency, and notice. 

A “bona fide purchaser for value is one who without notice of another’s claim of 

right to, or equity in, the property prior to his acquisition of title, has paid the 

vendor a valuable consideration.”923 A person who acquires an interest in property 

and is entitled to BFP status has good title.924 A deed of trust beneficiary claiming 

BFP status has the burden of proving that valuable consideration was paid for the 

deed of trust.925 Where this burden is satisfied, the burden then shifts to the 

homeowner to demonstrate that the deed of trust holder had notice (of the 

homeowner’s interest) when it acquired that deed of trust. 926 

A homeowner can defeat a BFP claim by demonstrating that the party (claiming 

BFP status) had prior notice of any “claim, right, or equity” belonging to the 

homeowner. Though actual notice will certainly suffice, foreclosure scammers 

often use document fraud to mask the nature of their transactions (and, hence, the 

original homeowner’s continuing interest) from their lenders. Still, the level of 

notice needed to defeat a BFP claim “need not be actual, nor amount to full 

knowledge.”927 That is, constructive notice—i.e., “[n]otice arising by presumption 

of law from the existence of facts and circumstances that a party had a duty to 

take notice of [or] notice presumed by law to have been acquired by a person and 

thus imputed to that person”—will defeat a bona fide purchaser claim.928 

                                                 
923 Glaser v. Holdorf, 56 Wn.2d 204, 209, 352 P.2d 212 (1960). 

924 See Parker v. Speedy Re-Finance, Ltd., 23 Wn. App. 64, 75-76, 596 P.2d 1061 (1979) (“where there is proof that 

the grantee was a purchaser for value and that the title was clear, a prima facie case of bona fideness is made out”). 

925 See id. at 75. 

926 See Glaser, 56 Wn.2d at 209; see also Parker 23 Wn. App.at 75. 

927 South Tacoma Way, 146 Wn. App. at 652 (quoting Casa del Rey v. Hart, 110 Wn.2d 65, 70, 750 P.2d 261 

(1988)); see also Nagle, 129 Wn. App. at 713. 

928 Id. at 713 n.21 (quoting BLACK’S LAW DICTIONARY 1090 (8th ed. 2004)); see also South Tacoma Way at 652. 
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Generally there are three ways in which constructive notice may arise: public 

records, inquiry notice,  or agency.929 A party has constructive notice if the 

homeowner’s interest is disclosed in public records, especially the land records 

recorded in connection with the property.930 Other types of public records may 

also establish constructive notice, but only if the party has a duty to examine those 

records.931 For example, a notice of lis pendens on file at the county recorder’s 

office would certainly supply constructive notice of whatever information 

appeared in that document; however, a civil complaint on file at the county 

courthouse would not supply constructive notice of its contents unless the person 

claiming BFP status was aware of some information that would reasonably 

prompt him or her to go examine that complaint.932 

Inquiry notice means that “[o]ne who has notice of facts sufficient to prompt a 

person of average prudence to inquire is deemed to have notice of all facts which 

reasonable inquiry would disclose.”933 A person has a duty to make further 

inquiry if he or she has notice of information, from whatever source, tending to 

“excite apprehension in an ordinary mind” that the person proposing to sell lacks 

“a perfect right” to convey the promised interest.934 

Since the original homeowner generally always continues living in the property 

during and after a distressed home conveyance, probably the most common way 

in which foreclosure scam victims attempt to demonstrate inquiry notice is under 

the longstanding common law rule that a person’s actual possession of real 

                                                 
929 See South Tacoma Way, 146 Wn. App. at 652; see also Pilling v. Eastern and Pacific Enters. Trust, 41 Wn. App. 

158, 163, 702 P.2d 1232 (1985). 

930 See South Tacoma Way, 146 Wn. App. at 652. 

931 See Gold Creek North Ltd. P’ship v. Gold Creek Umbrella Assn., 143 Wn. App 191, 202, 177 P.3d 201 (2008) 

(duty to inquire can arise from “information from whatever source that ‘would excite apprehension in an ordinary 

mind and prompt a person of average prudence to make inquiry.’”), quoting Daly v. Rizzutto, 59 Wash. 62, 65, 109 

P. 276 (1910). 

932 See Dimmel v. Morse, 36 Wn.2d 344, 347, 218 P.3d 334 (1950) (“An encumbrancer, without notice of existing 

equities, may rely on the record chain of title, and in the absence of notice, is not bound to go outside the records to 

inquire about them.”). 

933 Enterprise Timber, Inc. v. Washington Title Ins. Co., 76 Wn.2d 479, 483, 457 P.2d 600 (1969). 

934 See Gold Creek North Ltd. P’ship, 143 Wn. App at 202, citing Daly v. Rizzutto, 59 Wash. 62, 65, 109 P. 276 

(1910); Paganelli v. Swendsen, 50 Wn.2d 304, 308, 311 P.2d 676 (1957). 



 

3.12  Distressed Home Conveyances - Page 238 

 

property is notice to a purchaser “of whatever a prudent and reasonable inquiry 

would have revealed.”935 

Possession of property ordinarily triggers a purchaser’s duty to inquire because “it 

generally creates an apprehension in a reasonable mind that the possessor has a 

claim to the property, requiring further inquiry.”936 However, in many foreclosure 

scams, the distressed home consultant or purchaser will arrange for the 

homeowner to sign a Real Estate Purchase and Sale Agreement or other document 

stating that the property is being sold outright, and omitting mention of an option 

to purchase or other continuing interest for the original homeowner. If these 

materials would, in the surrounding circumstances, satisfy a reasonable person 

that the homeowner had alienated—or was alienating—his or her entire interest, 

then a lender or encumbrancer may have no duty to inquire further.937 If an 

encumbrancer did have a duty to inquire, then the homeowner can usually 

demonstrate constructive notice so long as he or she would have been able and 

willing to disclose his or her ongoing interest. 938 

Finally, a homeowner can also establish constructive notice through agency 

principles. “Under agency law, notice given to and knowledge acquired by an 

agent imputed to its principal as a matter of law.”939 Thus, even if a purchaser did 

not have notice in its own right of the homeowner’s continuing interest, notice can 

still be imputed to that purchaser if some other actor did have notice and that actor 

was the purchaser’s agent. An agency relationship (or a “master-servant” 

relationship, as archaically known) is formed when “one engages another to 

                                                 
935 Nichols v. De Britz, 178 Wash. 375, 380, 35 P.2d 29 (1934); see Bendon v. Parfit, 74 Wash. 645, 648, 134 P.185 

(1913); see Glaser, 56 Wn.2d at 210; see also Miebach v. Colasurdo, 102 Wn.2d 170, 177, 685 P.2d 1074 (1984). 

936 Mieback v. Colasurdo, 35 Wn. App. 803, 815, 670 P.2d 276 (1983), superseded by Miebach, 102 Wn.2d at 170. 

937 See, e.g., Paganelli v. Swendsen, 50 Wn.2d 304, 307, 311 P.2d 676 (1957) (“It is not enough to show that 

diligent inquiry would have disclosed that the plaintiffs were the owners of the property [unless there were] 

circumstances that would raise a duty to inquire”); see also Glaser, 56 Wn.2d at 210. 

938 See id. at 260 (“While possession of land may be notice to all persons dealing with it of whatever rights the one 

in possession claims (and purchaser may take subject to such claims provided they are well founded), it is notice of 

such facts only as inquiry of the occupant would disclose.”). 

939 State v. Parada, 75 Wn. App at 224, 235-36, 877 P.2d 231 (1994); see also Pilling, 41 Wn. App. at 163 (seller’s 

agent’s notice is imputed to seller). 
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perform a task for the former’s benefit,” by consent and subject to the former’s 

control.940 Whether an agency relationship exists between particular parties is a 

question of fact.941 

                                                 
940 O’Brien v. Hafer, 122 Wn. App. 279, 281-84, 93 P.3d 930 (2004). 

941 See id. at 283. 
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