
SELECTED CIVIL RIGHTS CASES IMPACTING  

SOUTHERN PRACTITIONERS, ADVOCATES AND ACTIVISTS1 

Chapel Hill, North Carolina 

 

 

I. SUPREME COURT 

 

EEOC v. Abercrombie & Fitch, 135 S. Ct. 2028 (2015) 

Discrimination – Religion, Accommodation 

 

Background: Samantha Elauf, a practicing Muslim, wears a headscarf consistent with her 

understanding of her religion’s requirements. Elauf applied for work with A & F and was 

interviewed by assistant manager Heather Cooke. Elauf received a rating that would qualify her 

for hire. Cooke was concerned that Elauf’s headscarf would conflict with the store’s “look 

policy” and sought the store manager’s clarification of whether the headscarf was a forbidden 

“cap,” but received no response. Cooke then went to the district manager (DM) and in discussing 

the matter told the DM that she believed the headscarf was worn because of Elauf’s faith. The 

DM told Cooke the headscarf violated the “look policy” and not to hire Elauf. EEOC sued on 

Elauf’s behalf and the District Court granted Summary Judgment for EEOC on liability. A trial 

was held on damages and $20,000 was awarded. The 10th Circuit reversed and awarded 

Summary Judgment to A & F concluding that an ordinary employer cannot be liable under Title 

VII for failure to accommodate a religious practice until the applicant/employee provides actual 

notice of need for accommodation. 

  

Holding: An employer may not make an applicant’s religious practice, confirmed or otherwise, a 

factor in employment decisions. “Title VII does not demand mere neutrality with regard to 

religious practices—that they be treated no worse than other practices. Rather, it gives them 

favored treatment, affirmatively obligating employers not ‘to fail or refuse to hire or discharge 

any individual . . . because of such individual’s’ ‘religious observance and practice.’ … when an 

applicant requires an accommodation as an ‘aspec[t] of religious . . . practice,’ it is no response 

that the subsequent ‘fail[ure] . . . to hire’ was due to an otherwise-neutral policy. Title VII 

requires otherwise-neutral policies to give way to the need for an accommodation.” 

 

Young v. UPS, 135 S.Ct. 1338 (2015)  

Discrimination – Pregnancy, Accommodation 

 

Background:  Young worked as a part-time driver for UPS. Young became pregnant after 

suffering from several miscarriages and was told by her doctor that she should not lift more than 

20 pounds for the first 20 weeks of her pregnancy and not more than 10 pounds thereafter. UPS 

                                                 

 
1 Prepared for the National Lawyers Guild Southern Regional Conference CLE “Civil Rights in Southern Courts – A 

conversation on recent Federal and State court decisions that impact Civil Rights practice and advocacy in the 

South” on March 18, 2016 at the UNC Chapel Hill School of Law. Ebony Howard from the Southern Poverty Law 

Center, Vanessa K. Lucas of Edelstein, Payne & Lucas and Elizabeth Owen of the Greater New Orleans Fair 

Housing Action Center presenting. 
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required drivers like Young to be able to lift up to 70 pounds individually and up to 150 pounds 

with assistance.  UPS did not allow Young to work while under lifting restrictions and she 

subsequently lost her medical coverage. Young filed suit alleging that UPS acted unlawfully in 

not accommodating her lifting restrictions. Young argued that co-workers were willing to help 

with lifting and other drivers “similar...in their ability to work” were accommodated. UPS had a 

policy of accommodation for three categories of employees. First, those disabled on the job. 

Second, those that lost their Department of Transportation (DOT) certifications. Third, those that 

suffered from an Americans with Disabilities Act (ADA) covered disability. The district court 

granted summary judgment in favor of UPS and the Fourth Circuit affirmed. 

 

Holding: For disparate treatment claims under the Pregnancy Discrimination Act using the 

McDonnell Douglas burden-shifting framework, a prima facie case can be shown with 

membership in the protected class, request for accommodation that was not granted and that 

employer did accommodate others “similar in their ability or inability to work.” The employer 

may then justify its refusal with a legitimate, nondiscriminatory reason, but the reason cannot 

normally be due to expense or inconvenience. A plaintiff may reach a jury by providing 

sufficient evidence that the employer’s policies impose a significant burden on pregnant workers, 

and that the employer’s “legitimate, nondiscriminatory” reasons are not sufficiently strong to 

justify the burden, but rather—when considered along with the burden imposed—give rise to an 

inference of intentional discrimination. Remanded to the Fourth Circuit to determine whether 

there was a genuine issue of material fact as to whether UPS’s reasoning was pretextual. 

Tex. Dep't of Hous. & Cmty. Affairs v. Inclusive Cmtys. Project, Inc., 135 S. Ct. 2507 (2015)  

Fair Housing Act, Disparate Impact  

Background: Plaintiff a Texas-based nonprofit corporation that assists low-income families in 

obtaining affordable housing asserted a disparate impact claim against the Defendant under the 

Fair Housing Act (FHA) based on the Defendant’s allocation of tax credits in predominantly 

black inner-city  areas and predominantly white suburban neighborhoods alleging that the 

Defendant had caused continued segregated housing patterns by allocating too many tax credits 

to housing in predominantly black inner-city areas and too few in predominantly white suburban 

areas. Defendant filed a petition for a writ of certiorari on the question whether disparate-impact 

claims are cognizable under the FHA. 

Holding: Disparate-impact claims are cognizable under the Fair Housing Act 

Holt v. Hobbs, 135 S. Ct. 853 (2015)  

Prisoner Rights - Religion  

Background: The Arkansas Department of Correction’s grooming policy provides that “[n]o 

inmates will be permitted to wear facial hair other than a neatly trimmed mustache that does not 

extend beyond the corner of the mouth or over the lip.” The policy makes no exception for 

inmates who object on religious grounds, but it does contain an exemption for prisoners with 

medical needs. The policy provides that “[f]ailure to abide by [the Department’s] grooming 

standards is grounds for disciplinary action.” Petitioner sought permission to grow a beard and, 

although he believes that his faith requires him not to trim his beard at all, he proposed a 

https://advance.lexis.com/api/document/collection/cases/id/5G97-H4P1-F04K-F070-00000-00?context=1000516
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“compromise” under which he would grow only a 1/2-inch beard. Prison officials denied his 

request. 

Holding:  The policy preventing an inmate from growing a short beard violated the Religious 

Land Use and Institutionalized Persons Act of 2000, since it was undisputed that the policy 

substantially burdened the inmate's sincerely held religious belief that a beard was required by 

his religion, and there was no showing that the policy was the least restrictive means of 

furthering compelling prison interests. The unlikelihood of hiding contraband in a short and 

easily searched beard precluded a showing of a compelling interest, and the prison did not 

require inmates to have short head hair. The policy was not the least restrictive means of 

furthering the prison's interest in inmate identification. 

Mach Mining, LLC v. EEOC, 135 S. Ct. 1645 (2015)  

Discrimination-Sex, EEOC Conciliation 

Background: After investigating a sex discrimination charge against Mach Mining, LLC, the 

EEOC determined that reasonable cause existed to believe that the company had engaged in 

unlawful hiring practices. The Commission sent a letter inviting Mach Mining and the 

complainant to participate in conciliation and notifying them that a representative would be 

contacting them to begin the process. About a year later, the Commission sent Mach Mining 

another letter stating that it had determined that conciliation efforts had been unsuccessful. The 

Commission then sued Mach Mining in federal court. In its answer, Mach Mining alleged that 

the Commission had not attempted to conciliate in good faith. The Commission countered that its 

conciliation efforts were not subject to judicial review.  The District Court ruled that it could 

review the adequacy of the Commission's efforts, but granted the Commission leave to 

immediately appeal. The Seventh Circuit reversed, holding that the Commission's statutory 

conciliation obligation was unreviewable. 

Holding: Courts have authority to review whether the EEOC has fulfilled its duty to attempt 

conciliation. This Court has recognized a “strong presumption” that Congress means to allow 

judicial review of administrative action. That presumption is rebuttable when a statute's language 

or structure demonstrates that Congress intended an agency to police itself, but nothing rebuts 

that presumption here. By its terms, the statutory obligation to attempt conciliation necessarily 

entails communication between the parties concerning the alleged unlawful employment 

practice. The statute therefore requires the EEOC to notify the employer of the claim and give 

the employer an opportunity to discuss the matter. The appropriate scope of judicial review is 

narrow, enforcing only the EEOC's statutory obligation to give the employer notice and an 

opportunity to achieve voluntary compliance. To comply with that provision, the EEOC must 

inform the employer about the specific discrimination allegation. Such notice must describe what 

the employer has done and which employees (or class of employees) have suffered. The EEOC 

must try to engage the employer in a discussion in order to give the employer a chance to remedy 

the allegedly discriminatory practice. If the EEOC fails to comply, the appropriate remedy is to 

order the EEOC to undertake the mandated conciliation efforts. 

 

https://advance.lexis.com/api/document/collection/cases/id/5FW3-8921-F04K-F14F-00000-00?context=1000516
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II. FOURTH CIRCUIT DECISIONS  
 

Foster v. Univ. of Maryland-Eastern Shore, 787 F.3d 243 (4th Cir. 2015)  

Retaliation, But-For Cause, Hostile Work Environment 

 

Background:  Foster was hired by the Defendant as a campus police officer on March 12, 2007. 

Prior to even starting work, she was sexually harassed by a co-worker. The sexual harassment 

continued for a month before Foster notified her superiors and Marie Billie, Director of Human 

Resources. Billie investigated and concluded that the co-worker had acted inappropriately. Billie 

recommended discipline which was implemented by a University Vice President (VP). Foster 

alleged that she was retaliated against following her complaints. For example, her six month 

probationary period was extended, her schedule changed, and request for tuition remission 

denied. Foster complained to Billie and her supervisor repeatedly about retaliation. Less than a 

month after her last complaint, her supervisor recommended her for termination. Billie and the 

VP agreed and Foster was terminated on October 29, 2007 in a letter with no explanation. 

Thereafter, the University came up with several reasons for Foster’s termination during 

litigation. Importantly, in her deposition Billie testified, "everything that ever happened [Foster] 

attributed to the sexual harassment complaint," and she "couldn't move on" or "get past [the 

harassment]." Further, Billie agreed that Foster was an "unacceptable fit" for the position of 

police officer because she complained too often about perceived retaliation. Foster brought 

claims of wrongful termination based on gender, retaliatory termination and hostile work 

environment. Summary judgment was granted as to the discriminatory termination and hostile 

work environment, but denied as to retaliatory termination. When Univ. of Tex. Sw. Med. Ctr. v. 

Nassar, 133 S.Ct. 2517 (2013) was decided the Defendant filed a motion for reconsideration and 

the district court granted summary judgment on the retaliation claim in light Nassar.  

Holding: Nassar significantly altered the causation standard for claims based on direct evidence 

of retaliatory animus by rejecting the “mixed motive” theory of liability for retaliation claims 

relying on an analogous Age Discrimination in Employment Act case. However, “[h]ad the 

Nassar Court intended to retire McDonnell Douglas and set aside 40 years of precedent, it would 

have spoken plainly and clearly to that effect…[b]ut it did not do so.”  Nassar does not alter the 

causation prong of a prima facie case of retaliation. McDonnell Douglas has long demanded 

proof at the pretext stage that retaliation was a but-for cause of a challenged adverse employment 

action. Nassar does not alter the legal standard for adjudicating a McDonnell Douglas retaliation 

claim. Therefore, given the evidence presented by Foster, summary judgment was not 

appropriate on the retaliation claim. 

Brown v. Nucor Corp.,  785 F.3d 895 (4th Cir. 2015) 

Discrimination-Race, Class Certification 

 

Background: Class action by black steel workers that allege endemic racial discrimination at a 

plant in South Carolina owned by Defendant. Plaintiffs make claims of discrimination in 

promotions and hostile work environment under Title VII and 42 U.S.C. §1981. Certification 

was initially denied by the district court on both claims and the Fourth Circuit reversed. The 

district court then revised the decision on class certification decertifying the promotions class in 

light of the decision in Wal-Mart Stores, Inc. v. Dukes, 131 S.Ct. 2541 (2011) .  

https://advance.lexis.com/api/document/collection/cases/id/5G1T-7X41-F04K-M0JW-00000-00?context=1000516
https://advance.lexis.com/api/document/collection/cases/id/5G1T-7X41-F04K-M0JW-00000-00?context=1000516
https://advance.lexis.com/api/document/collection/cases/id/5FYN-K7K1-F04K-M0GF-00000-00?context=1000516
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Holding: The district court erred, for a second time, in refusing to certify the class and 

“fundamentally misapprehended the reach of Wal-Mart and its application to the workers’ 

promotions class.” The Court remanded the case for re-certification. 

  

Boyer-Liberto v. Fontainebleau Corp., 786 F.3d 264 (4th Cir. 2015)  

Race Discrimination; Hostile Work Environment; Retaliation 

 

Background:  Liberto, an African-America, worked at a resort in Ocean City, Maryland and was 

called a “porch monkey” and had her job threatened by Trudi Clubb, a Caucasian two days in a 

row. She reported to higher ups that she was being racially harassed and was fired shortly 

thereafter by the owner.  Liberto asserted claims of hostile work environment and retaliation 

under Title VII and 42 U.S.C. §1981.2 Defendants contested the hostile work environment claim 

contending that there had been no showing that Clubb’s conduct was severe or pervasive enough 

to alter Liberto’s conditions of employment and produce an abusive work environment.  

 

Holding:  Liberto is a published en banc decision written by Judge King. Judge King wrote the 

dissent in the infamous case of Jordan v. Alternative Resources Corp., 458 F.3d 332 (4th Cir. 

2006). The district court awarded summary judgment to the Defendant, which was affirmed by a 

not-fully-unanimous panel of the Fourth Circuit. The en banc panel vacated the judgment and 

remanded.  Liberto specifically overrules Jordan where it conflicts with their decision. The 

Court makes clear that it wishes to get rid of the “Catch-22” where an employee that complains 

too early is not protected from retaliation and the employee that does not report early enough is 

not protected as the employer can use the Ellerth/Farragher defense to escape vicarious liability. 

The Court stated, “…we seek to promote the hope and expectation – ingrained in our civil rights 

laws and the Supreme Court decisions interpreting them – that employees will report harassment 

early, so that their employers can stop it before it rises to the level of a hostile work 

environment.”  

 

Clubb’s chosen slur of “porch monkey” was as odious in use as the “n word” and a reasonable 

jury could find that Clubb’s two uses of the epithet whether they count as a single incident or two 

discrete incidents was severe enough to engender a hostile work environment. The Court notes 

that they are identifying this case as what was contemplated by the language in Faragher v. City 

of Boca Raton, 524 U.S. 775, 118 S.Ct. 2275 (1998) where harassment though isolated can be 

deemed to be “extremely serious.” The Court also specifically rejected that its prior decisions 

were meant to require more than a single incident of harassment in every viable hostile work 

environment claim. The Court specifically noted that the jury is entitled to reject the hostile work 

environment claim while simultaneously awarding relief on the retaliation claim by finding that 

Clubb’s conduct was severe enough to give Liberto a reasonable belief that a hostile work 

environment, though not fully formed, was in progress. 

 

 

 

 

                                                 

 
2 The court noted that the elements of hostile work environment are the same under Title VII and §1981. 

https://advance.lexis.com/api/document/collection/cases/id/5FXT-PG41-F04K-M0G1-00000-00?context=1000516
https://advance.lexis.com/api/document/collection/cases/id/3TGV-N290-002K-600F-00000-00?context=1000516
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Jacobs v. N.C. Admin. Office of the Courts, 780 F.3d 562 (4th Cir. 2015)  

Summary Judgment, Discrimination-Disability, Retaliation, Reasonable Accommodation, 

Interactive Process 

 

Background:  Jacobs was hired as an office assistant at the New Hanover County Clerk of 

Superior Court. She was quickly promoted to deputy clerk and about a month later was assigned 

to the front counter to serve the public in the Criminal Division. There were 30 other deputy 

clerks in the Criminal Division the vast majority of whom did not work at the front counter 

interacting with the public. After a time at the front counter, Jacobs reported to her supervisor 

that she had social anxiety and was not feeling healthy at the front counter. The supervisor 

reported the conversation to the Clerk who made a note in Plaintiff’s personnel file. Several 

months after the conversation with her supervisor, Jacobs wrote a letter to all three supervisors 

seeking a reasonable accommodation and asking to be trained in a different role and maybe only 

work the front desk once per week. She followed up with her supervisor Jan Kennedy (the now 

Clerk) who said there was nothing that could be done while the Clerk was out of the office. The 

Clerk returned three weeks later. Jacobs went to the Clerk’s office where her three supervisors 

were gathered with the Clerk. The Clerk fired Jacob at that time and Jacobs recorded the 

termination conversation.  

 

Holding:  (1) The lower court erred in granting summary judgment and this Court compared the 

case to the recent Supreme Court ruling where certiorari was granted on a seemingly routine 

summary judgment because the lower court "fail[ed] to credit evidence that contradicted some of 

its key factual conclusions" and "improperly 'weighed the evidence' and resolved disputed issues 

in favor of the moving party.” Tolan v. Cotton, 134 S.Ct. 1861, 1866 (2014). (2) Interacting with 

others is a major life activity. (3) The ADAAA rejects the “significantly restricted” standard and 

“a person need not live as a hermit to be ‘substantially limited’ in interacting with others.” 

Jacobs need only show she endured social situations “with intense anxiety.” (4) The 

inconsistencies of the Defendant witnesses’ testimony and lack of documentary evidence would 

allow a reasonable jury to conclude that Jacobs was a qualified individual despite the 

Defendants’ contentions that she was not “performing her job at a level that met the employer’s 

legitimate expectations.” (5) Sufficient evidence to go to a jury on knowledge of disability and 

noted that the temporal proximity of three weeks between accommodation request and 

termination meets the third element of the prima facie case. (6) There was sufficient evidence of 

pretext based on the Defendants providing different justifications for termination at different 

times, that though not internally consistent, were not raised at termination and there was no 

documentation of any justifications for the termination. (7) The job description for Deputy Clerk 

named various duties other than the front counter and of thirty clerks only four regularly worked 

at the front counter and there were many clerks that could fill the front counter position as they 

had already been trained. Jacobs’ proposed accommodation did not require an increase in 

workload for coworkers. (8). There is a good-faith duty for an employer to engage in the 

interactive process to identify a reasonable accommodation. This was triggered with Jacobs’ 

accommodation request and a reasonable jury could find bad faith as the supervisors, who had 

authority to reassign employees to different tasks, did not engage in the interactive process 

during the Clerk’s absence and before Jacobs’ termination. 

 

 

https://advance.lexis.com/api/document/collection/cases/id/5FGW-9211-F04K-M0G0-00000-00?context=1000516
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Reyazuddin v. Montgomery Cnty., 789 F.3d 407 (4th Cir. 2015)  

Discrimination-Disability 

 

Background: Plaintiff, who is blind, was not transferred to the County’s new consolidated call 

center though her sighted co-workers were. Additionally, Plaintiff was not hired for a vacant 

position at the new call center. Plaintiff had worked in the County's Department of Health and 

Human Services since 2002, most recently as one of five Information and Referral Aides 

answering questions from County residents who called about the Department's services, referrals 

to County programs, and the status of applications for benefits. Plaintiff used a Braille embosser, 

which allowed her to print in Braille. 

 

Holding:  The district court erred in granting summary judgment, as genuine issues of material 

fact remained as to whether Plaintiff could perform the essential functions of a call center 

employee, whether the county reasonably accommodated her, and if not, whether its failure was 

excused due to undue hardship. Summary judgment was properly granted on a claim under Title 

II of the ADA as public employees cannot use Title II to bring employment discrimination 

claims against their employers. 

 

DeMasters v. Carilion Clinic, 796 F.3d 409 (4th Cir. 2015)  

Retaliation, Protected Activity 

 

Background: In 2011, after five years of employment as an employee assistance program 

consultant for Defendant, DeMasters alleged as a result of his support of a fellow employee's 

sexual harassment complaint and his criticism of the way the employer had handled the 

investigation he was fired. DeMasters brought claims that he was terminated for engaging in 

protected activity, including opposing an unlawful employment practice, in violation of Title 

VII. The District Court dismissed DeMasters' complaint, primarily on the grounds that no 

individual activity in which DeMasters engaged by itself constituted protected oppositional 

conduct and that the so-called "manager rule," in any event, prevented an employee whose job 

responsibilities included reporting discrimination claims from seeking protection under Title 

VII's anti-retaliation provision. Plaintiff appealed. 

 

Holding: Plaintiff sufficiently alleged protected oppositional activity by acts over several weeks 

wherein he advocated on behalf of and advised another employee about harassing behavior. The 

employee adequately stated a causal connection because two days before he was fired, 

management objected to his actions, asking why he had not taken the "pro-employer side." The 

FLSA manager rule, requiring an employee step outside his role of representing the company in 

order to engage in protected activity, was inapplicable to a Title VII retaliation claim. 

 

 

Estate of Armstrong v. Vill. of Pinehurst, 810 F.3d 892 (4th Cir. 2016)  

Excessive Force 

 

Background: Plaintiff contends that officers executing an involuntary commitment order against 

a mentally ill individual that sat down and wrapped himself around a post and was tased five 

separate times over a period of two minutes, was pulled from the pole and laid facedown on the 

https://advance.lexis.com/api/document/collection/cases/id/5G74-HHN1-F04K-M00G-00000-00?context=1000516
https://advance.lexis.com/api/document/collection/cases/id/5GN3-16M1-F04K-M0JR-00000-00?context=1000516
https://advance.lexis.com/api/document/collection/cases/id/5HTX-M5N1-F04K-M0HD-00000-00?context=1000516
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ground where he stopped moving. When a relative asked the officers to check on him, he was 

already blue when flipped over and was not able to be resuscitated and was pronounced dead 

shortly after hospital admission. 

 

Holding: In the light most favorable to the Plaintiff, the officers used unreasonably excessive 

force in violation of the Fourth Amendment because, the individual had not committed any 

crime, the justification for the seizure was to prevent a mentally ill man from harming himself, 

and immediately tasing a non-criminal, mentally ill individual, who seconds before had been 

conversational, was not a proportional response. However, the officers were entitled to qualified 

immunity as to the excessive force claim because the decedent's right not to be tased while 

offering stationary and non-violent resistance to a lawful seizure was not clearly established at 

that time, but it is established now. 

 

III. FIFTH CIRCUIT 

 

Fennell v. Marion Indep. Sch. Dist., 804 F.3d 398 (5th Cir. 2015)  

Title VI 

Background: Plaintiffs, who are African-American students, claimed that Defendants 

discriminated against them on the basis of race and created a racially hostile educational 

environment. Plaintiffs were the target of racial epithets and slurs. The earliest events began in 

kindergarten. Plaintiffs' claims stem from a series of incidents that took place while enrolled in a 

predominately white school district. The incidents included finding a noose and a printed note, 

which stated: “Die Fuckin ‘n[word] sisters’ . . . Bitches!!!!You can never bring our families 

down . . .Whites will always rule this town and school!!!!Damn Spooks!!!!So go ahead and file 

your stupid damn complaints and grievances . . .N….S . . . and that ‘N[word] Lover’ you have a 

baby with.” This was not the first incident involving a noose at the high school. The previous 

year another African-American student, found a noose made out of a shoelace in his locker.  

Holding:  Plaintiffs' claims brought under § 601 of Title VI of the Civil Rights Act of 1964, 42 

U.S.C.S. § 2000d, against the school district premised on a racially hostile environment arising 

from student-on-student harassment failed because plaintiffs failed to raise a genuine dispute 

over whether the district was deliberately indifferent to the harassment. Plaintiffs equal 

protection claim against the district failed because even assuming the alleged customs, policies, 

and failures to train existed among district employees, there was no evidence that the district's 

board of trustees knew of that behavior or condoned it. Plaintiffs' equal protection claim against 

the district employees failed because they failed to show that the employees treated one of the 

student plaintiffs differently than similarly situated peers or that one of the employees acted on 

the basis of race. 

Veasey v. Abbott, 796 F.3d 487 (5th Cir. 2015)  

Voting Rights  

Background: In 2011, Texas passed Senate Bill 14 ("SB 14"), which requires individuals to 

present one of several forms of photo identification in order to vote. Plaintiffs filed suit 

challenging the constitutionality and legality of the law. The district court held that SB 14 was 

https://advance.lexis.com/search/?pdmfid=1000516&crid=02298d78-fbf1-4011-ae62-28758953f8f6&pdstartin=hlct%3A1%3A1&pdtypeofsearch=searchboxclick&pdsearchterms=810+F.3d+892&pdsearchtype=SearchBox&pdqttype=and&pdpsf=&ecomp=-_gdk&earg=pdpsf&prid=7efd83b3-ae5b-4724-a3fb-4086312cb18c
https://advance.lexis.com/api/document/collection/cases/id/5H4R-63C1-F04K-N00B-00000-00?context=1000516
https://advance.lexis.com/document/?pdmfid=1000516&crid=335d5975-35c1-4bd6-b18e-e98f063cde98&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5H4R-63C1-F04K-N00B-00000-00&pddocid=urn%3AcontentItem%3A5H4R-63C1-F04K-N00B-00000-00&pdcontentcomponentid=6389&pdshepid=urn%3AcontentItem%3A5H4V-WVF1-DXC7-F2H0-00000-00&pdshepcat=initial&pdteaserkey=sr2&ecomp=7nLhk&earg=sr2&prid=aa73d16b-2adb-48ba-9adf-c4961fb904b9
https://advance.lexis.com/document/?pdmfid=1000516&crid=335d5975-35c1-4bd6-b18e-e98f063cde98&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5H4R-63C1-F04K-N00B-00000-00&pddocid=urn%3AcontentItem%3A5H4R-63C1-F04K-N00B-00000-00&pdcontentcomponentid=6389&pdshepid=urn%3AcontentItem%3A5H4V-WVF1-DXC7-F2H0-00000-00&pdshepcat=initial&pdteaserkey=sr2&ecomp=7nLhk&earg=sr2&prid=aa73d16b-2adb-48ba-9adf-c4961fb904b9
https://advance.lexis.com/api/document/collection/cases/id/5GN8-1YT1-F04K-N1D4-00000-00?context=1000516
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enacted with a racially discriminatory purpose, has a racially discriminatory effect, is a poll tax, 

and unconstitutionally burdens the right to vote. Prior to the implementation of SB 14, a Texas 

voter could cast a ballot in person by presenting a registration certificate—a document mailed to 

voters upon registration. Voters appearing without the certificate could cast a ballot by signing 

an affidavit and presenting one of multiple forms of identification ("ID"), including a current or 

expired driver's license, a photo ID (including employee or student IDs), a utility bill, a bank 

statement, a paycheck, a government document showing the voter's name and address, or mail 

addressed to the voter from a government agency. 

Holding:  The district court improperly determined that a statute requiring specified forms of 

identification in order to vote was enacted with discriminatory intent since the court placed 

undue reliance upon the state's long-ago history of racially discriminatory voting laws, 

contemporaneous views and post-enactment speculation by opponents of the statute, and some 

procedural departures in enacting the statute. The statute was properly found to have a 

discriminatory effect since statistical evidence concerning voters who lacked or were unable to 

obtain the required forms of identification showed a disproportionate impact on racial minorities, 

racially polarized voting existed in the state, the state's history of discrimination impeded 

minority participation in the political process, and there was a lack of responsiveness to minority 

needs by elected officials. 

Note: Will be reheard en banc Veasey v. Abbott, No. 14-41127, 2016 U.S. App. LEXIS 4419 

(5th Cir. Mar. 9, 2016)  

Fisher v. Univ. of Tex. at Austin, 758 F.3d 633 (5th Cir. 2014)  

Affirmative Action 

Background: Fisher applied to UT Austin for admission to the entering class of fall 2008. 

Although a Texas resident, she did not graduate in the top ten percent of her class and therefore 

did not qualify for automatic admission, which that year took 81% of the seats available for 

Texas residents. Fisher was considered under the holistic review program, which looks past class 

rank to evaluate each applicant as an individual based on his or her achievements and 

experiences, and so became one of 17,131 applicants for the remaining 1,216 seats for Texas 

residents. Fisher was denied admission. 

Holding: A state university's holistic review of applicants for admission, which included a race 

factor, was narrowly tailored to the university's compelling interest in achieving racial diversity, 

since the university implemented race-neutral alternatives and holistic review was a necessary 

component of the university's plan of admitting most of its students on class rank alone from de 

facto segregated high schools. 

Whole Woman's Health v. Cole, 790 F.3d 563 (5th Cir. 2015)  

Reproductive Rights 

Background: Plaintiffs, Texas abortion providers, sued State of Texas officials seeking 

declaratory and injunctive relief against the enforcement of recent amendments to Texas's law 

regulating abortions. Plaintiffs challenge physician admitting privileges requirement as applied 

https://advance.lexis.com/api/document/collection/cases/id/5J8C-WSY1-F04K-N2N7-00000-00?context=1000516
https://advance.lexis.com/api/document/collection/cases/id/5J8C-WSY1-F04K-N2N7-00000-00?context=1000516
https://advance.lexis.com/api/document/collection/cases/id/5CNP-SB81-F04K-N186-00000-00?context=1000516
https://advance.lexis.com/api/document/collection/cases/id/5G67-0W51-F04K-N044-00000-00?context=1000516
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to a McAllen and an El Paso abortion facility. Plaintiffs also challenge a requirement that 

abortion facilities satisfy the standards set for ambulatory surgical centers facially and as applied 

to the McAllen and El Paso abortion facilities.  The district court enjoined enforcement of both 

requirements "as applied to all women seeking a previability abortion," and as applied to the 

McAllen and El Paso abortion facilities.  

Holding: The order invalidating the admitting privileges requirement granted more relief than 

requested and ran afoul of a prior decision involving the constitutional claims and the principle 

of res judicata. Res judicata barred the abortion providers' facial challenge to the law where the 

instant challenge to the requirement that abortion clinics comply with the standards set for 

ambulatory surgical centers (ASC) could have been raised in a prior facial challenge and nothing 

material had evolved between the time the law was passed and the instant action was filed. Even 

if res judicata did not bar the facial challenge, it would have failed on the merits. The injunction 

was upheld with respect to the ASC requirement as applied to one abortion clinic. 

Jackson Women's Health Org. v. Currier, 760 F.3d 448 (5th Cir. 2014)  

Reproductive Rights 

Background: In April 2012, the Mississippi Legislature passed House Bill 1390 . The 

Mississippi Governor Phil Bryant signed the Act, and it was scheduled to take effect on July 1, 

2012. H.B. 1390 requires that "[a]ll physicians associated with the abortion facility must have 

admitting privileges at a local hospital and staff privileges to replace local hospital on-staff 

physicians." Before the passage of H.B. 1390, Mississippi law required that abortion facilities 

have only a transfer agreement with a local hospital, a written agreement for backup care with a 

physician with admitting privileges, and at least one affiliated doctor with admitting privileges. 

Plaintiff operates the only licensed abortion clinic in Mississippi which has three affiliated 

doctors The two doctors that perform most of the abortions do not have admitting privileges, 

while the doctor that only provides “extremely limited abortion services” does. The doctors 

sought admitting privileges, but were denied. The State denied their request for a waiver. 

Plaintiff filed for a preliminary injunction arguing that by closing the only clinic in the State the 

law would impose an undue burden on women’s right to choose abortions. The injunction was 

granted and the State appealed. 

Holding: Assuming a rational basis inquiry was a necessary first step in deciding the 

constitutionality of an abortion regulation, H.B. 1390 satisfied rational basis review. Mo. ex rel. 

Gaines v. Canada, 305 U.S. 337, 59 S. Ct. 232 (1938)  holds that a state cannot lean on its 

sovereign neighbors to provide protection of its citizens' federal constitutional rights. Consistent 

with Gaines, the proper formulation of the undue burden analysis focuses solely on the effects 

within the regulating state. As a result, Plaintiff had demonstrated a substantial likelihood of 

success on its claim that H.B. 1390's admission-privileges requirement imposed an undue burden 

on a woman's right to choose an abortion in Mississippi, and was therefore unconstitutional as 

applied to the plaintiffs in this case. However, to the extent the district court's preliminary 

injunction enjoined enforcement of H.B. 1390 against parties other than the plaintiffs in this 

case, it was overly broad and was modified to apply only to the parties in this case. 

Machete Prods., L.L.C. v. Page, 809 F.3d 281 (5th Cir. 2015)  

https://advance.lexis.com/api/document/collection/cases/id/5CSS-X1Y1-F04K-N1PY-00000-00?context=1000516
https://advance.lexis.com/api/document/collection/cases/id/3S4X-8B60-003B-74KV-00000-00?context=1000516
https://advance.lexis.com/api/document/collection/cases/id/3S4X-8B60-003B-74KV-00000-00?context=1000516
https://advance.lexis.com/api/document/collection/cases/id/5HR2-0TP1-F04K-N0YS-00000-00?context=1000516
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1st Amendment 

Background: Texas established a grant program for production companies that produce movies 

in Texas. To qualify for a grant, a production company must meet certain statutory requirements 

and even if a production company meets these requirement the Music, Film, Television and 

Multimedia Office ("Office") in charge of grant applications is not required to act on any grant 

application and may deny an application because of inappropriate content or content that 

portrays Texas or Texans in a negative fashion as determined by the Office. The Texas Film 

Commission, a division of the Office, was assigned administration of the grant program. 

According to Plaintiff the programs former Commissioner, Bob Hudgins, found the standards 

described in the statute and administrative regulations too difficult to apply, and thus instituted a 

policy by which a grant would only be denied if a film purported to portray historical events, but 

did so inaccurately and few if any films were denied funding under this standard. Plaintiff is a 

film production company that produced the film at issue, Machete Kills. Machete Kills is the 

sequel to Machete, a film produced by a separate entity, that received preliminary approval for a 

grant but after a political controversy over the film the grant was denied due to "inappropriate 

content or content that portrays Texas or Texans in a negative fashion." Despite this denial, 

Plaintiff decided to apply for a grant for Machete Kills, Before Plaintiff submitted its application, 

general counsel for Governor Rick Perry communicated to a producer of Machete Kills that the 

film would never receive a grant due to the perceived political nature and content of the film. 

Plaintiff applied anyway and their application was denied due to "inappropriate content." 

Plaintiff sued the current and former directors of the Commission in their official and individual 

capacities 

Holding: Plaintiff lacked standing to pursue available federal claims against the Director of the 

Commission in her official capacity. The former director did not violate the applicant's clearly 

established rights under the First Amendment or Fourteenth Amendment and the former director 

did not apply the grant program in a way that violated the Texas Constitution's free-speech 

provision because he did not forbid the applicant from filming, producing, or releasing a movie, 

but opted not to subsidize the film with taxpayer funds. 

Doe v. Silsbee Indep. Sch. Dist., 440 F. App'x 421 (5th Cir. 2011)   

Free Speech, Attorney’s Fees Award against Plaintiff 

Background: A student and member of the cheerleading squad alleged she was sexually 

assaulted by two classmates. After a grand jury declined to indict the classmates, they were 

permitted to return to classes. One of the classmates, a basketball player, was permitted to rejoin 

the team. The student refused to cheer for the basketball player that she alleged assaulted her 

when he alone was the performer. After being removed from the cheerleading squad, the student 

filed a civil rights action. The district court dismissed the action and awarded appellees attorney's 

fees and costs.  

Holding: The district court did not clearly err in finding that her equal protection claim and due 

process claims were frivolous. However, though the student's free speech claim was eventually 

unsuccessful, her argument had at least some arguable merit. The student could have argued that 

the audience knew the background of her alleged sexual assault and would have understood the 

https://advance.lexis.com/document/?pdmfid=1000516&crid=3f19c3c8-a005-4634-868a-8ecf8a95447b&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5HR2-0TP1-F04K-N0YS-00000-00&pddocid=urn%3AcontentItem%3A5HR2-0TP1-F04K-N0YS-00000-00&pdcontentcomponentid=6389&pdshepid=urn%3AcontentItem%3A5HSK-7RY1-J9X5-R495-00000-00&pdshepcat=initial&pdteaserkey=sr0&ecomp=7nLhk&earg=sr0&prid=e2560419-6336-4899-a37e-785037ee9367
https://advance.lexis.com/document/?pdmfid=1000516&crid=3f19c3c8-a005-4634-868a-8ecf8a95447b&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A5HR2-0TP1-F04K-N0YS-00000-00&pddocid=urn%3AcontentItem%3A5HR2-0TP1-F04K-N0YS-00000-00&pdcontentcomponentid=6389&pdshepid=urn%3AcontentItem%3A5HSK-7RY1-J9X5-R495-00000-00&pdshepcat=initial&pdteaserkey=sr0&ecomp=7nLhk&earg=sr0&prid=e2560419-6336-4899-a37e-785037ee9367
https://advance.lexis.com/api/document/collection/cases/id/835K-2611-652R-33JT-00000-00?context=1000516
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meaning of her conduct, and that her participation in the cheerleading squad was not school 

sponsored speech and would not result in substantial interference with schoolwork, or forcing her 

to cheer was not reasonably related to legitimate pedagogical concerns. 

De La Paz v. Coy, 786 F.3d 367 (5th Cir. 2015)  

Fourth Amendment 

Background: Undocumented immigrants made claims against the U.S. Government and 

individual officers after being stopped and arrested.  

Holding: The court of appeals had not previously extended Bivens to include claims arising from 

civil immigration apprehensions and detentions, other than those alleging unconstitutionally 

excessive force. The comprehensive regulations and remedies provided in the Immigration and 

Naturalization Act and regulations precluded crafting an implied damages remedy. A Bivens 

remedy was unlikely to provide significant additional deterrence, only minimal damages would 

be available, and immigration policy and enforcement implicated serious separation of powers 

concerns. 

Thompson v. City of Waco, 764 F.3d 500 (5th Cir. 2014)  

Discrimination-Race 

Background: Plaintiff is an African American detective in the Waco Police Department. The 

Department suspended Thompson and two white detectives based on allegations that they had 

falsified time sheets. After reinstating the three detectives, the Department imposed written 

restrictions on Plaintiff that it did not impose on the two white detectives. The restrictions state 

that Thompson cannot (1) search for evidence without supervision; (2) log evidence; (3) work in 

an undercover capacity; (4) be an affiant in a criminal case; (5) be the evidence officer at a crime 

scene; and (6) be a lead investigator on an investigation. Plaintiff alleged that he "no longer 

functions as a full-fledged detective; he is, effectively, an assistant to other detectives." He 

further alleges that his new position has "significantly different and diminished material 

responsibilities," is less prestigious, will hinder his opportunities for advancement, and is less 

interesting. He no longer uses the skills, education, and experience that he had acquired and 

regularly used as a detective. 

Holding: The employee plausibly alleged that he was subject to the equivalent of a demotion 

where following his reinstatement, the employer rewrote and restricted his job description to 

such an extent that he no longer occupied the position of a detective. 

Brumfield v. Cain, 808 F.3d 1041 (5th Cir. 2015)  

Death Penalty, Atkins Hearing 

Following the Supreme Court of Louisiana's dismissal of his appeal, Brumfield petitioned the 

United States District Court for the Middle District of Louisiana for a writ of habeas corpus, 

asking the court to declare him intellectually disabled and ineligible for the death penalty. 

Brumfield filed an amended petition in 2007 re-raising his claim, supported by expert findings 

developed with federal funding. A magistrate judge found Brumfield had demonstrated cause for 

https://advance.lexis.com/api/document/collection/cases/id/5G0D-G5T1-F04K-N10T-00000-00?context=1000516
https://advance.lexis.com/api/document/collection/cases/id/5D2F-VRV1-F04K-N0PH-00000-00?context=1000516
https://advance.lexis.com/api/document/collection/cases/id/5HMG-BJM1-F04K-N0DG-00000-00?context=1000516
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failing to provide the state court with expert evidence because the state court denied him funding 

to develop this evidence. The magistrate judge further reviewed the additional evidence 

submitted by Brumfield and concluded that he had established a prima facie case of intellectual 

disability and was thus entitled to an Atkins hearing.  All of the experts who testified agreed on 

the relevant criteria for diagnosing intellectual disability. While the experts agreed on the criteria 

for diagnosing intellectual disability, they disagreed on whether Brumfield met those criteria. 

Holding: The district court properly relied on clinical guidelines in determining that petitioner 

inmate met the first criterion for an intellectual disability diagnosis. Given that the inmate's 

reported IQ scores fell at or below 75 and that the experts' conclusions were based on the scores, 

the conclusion was not clearly erroneous. The district court's finding that the inmate met the 

governing definition of intellectual disability with respect to the conceptual domain of adaptive 

behavior provided a sufficient basis for the district court to conclude that the inmate satisfied the 

second prong of the intellectual disability test. The district court did not clearly err in finding that 

the inmate's disability manifested during his developmental years. 

IV. SIXTH CIRCUIT 

 

Goodwin v. City of Painesville, 781 F.3d 314 (6th Cir. 2015) 

§ 1983 

 

Background: Husband and wife brought § 1983 action against police officers that responded to 

a noise complaint at their apartment unit, claiming that the officers' subsequent forcible entry, 

26-second application of a stun gun to the husband, and arrest of the wife for disorderly conduct 

violated their Fourth Amendment rights. The United States District Court for the Northern 

District of Ohio, denied the officers' motion for summary judgment based on qualified immunity. 

The officers appealed. 

 

Holdings: The Court of Appeals, held that: 

1. issue of fact on whether an officer's prolonged use of a stun gun on the husband was 

excessive precluded summary judgment on qualified immunity; 

2. the right of an individual who had not been placed under arrest and who had neither fled 

nor resisted to be free from the application of a stun gun was clearly established; 

3. the right to be free from gratuitous application of a stun gun after ceasing all resistance 

was clearly established; 

4. issue of fact as to whether two officers were aware of the prolonged application of the 

stun gun and could have taken action to cease its application precluded summary 

judgment on qualified immunity; 

5. issue of fact as to whether other individuals in the apartment were in need of immediate 

aid precluded summary judgment on whether exigency justified the warrantless entry; 

and 

6. issue of fact whether wife's conduct was sufficiently reckless and unreasonable to arrest 

for disorderly conduct precluded summary judgment on qualified immunity 
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DD and S.D. v. Scheeler, 2015 WL 892387 (S.D. Ohio 2015) 

Use of Force, Probable Cause 

 

Background: Plaintiff approached Defendant and other officers to explain what had happened in 

the fight under investigation. The teen alleged that she pulled out her phone as she was leaving, 

and the Defendant demanded to have her phone. He then knocked the phone out of her hand, 

grabbed her wrist, and dragged her to a cop car. Plaintiff was placed in the back of the police 

cruiser. She suffered damage to her left wrist which required surgery. 

 

Holding: The Court held that Plaintiff's use of force claims had to be analyzed separately from 

the issue of probable cause. Plaintiff failed to follow the Defendant's order so his use of force 

was justified to control the situation. The force used was objectively reasonable so summary 

judgment is appropriate.  

 

Godawa v. Byrd, 798 F.3d 457 (E.D. Ky. 2015) 

Deadly Force 

 

Background: Decedent, a young man, was questioned by police officer outside of parking lot for 

underage drinking. Police officer was preparing field sobriety test when Decedent's car drove 

away. Police officer then used bicycle to chase Decedent, and claimed that Decedent's car struck 

police officer. Decedent's estate alleges police officer struck decedent's car. Defendant then re-

gained his balance and fired three fatal shots through rear passenger-side window.  

 

Holding: Neither the officer nor any bystanders were in danger at the time that the officer shot 

Plaintiff. While the officer was constitutionally permitted to put himself in a dangerous position 

in order to effectuate an arrest, a reasonable officer in his position would have not have 

perceived danger to anyone at the scene, including himself. The fact that the officer was 

retreating towards his car suggested that the officer was not in danger and did not need to use 

deadly force.  

 

Holloran v. Duncan, 92 F. Supp. 3d 774 (W.D. Tenn. 2015) 

Excessive Force 

 

Facts: Police were called to farm on reports of underage drinking. Police officer threw teenage 

Plaintiff to the ground, put knee in his back, and instructed colleague to handcuff him. Plaintiff 

subsequently was struck on side of the head with flashlight. Over 100 teens (some over 21) were 

arrested for underage drinking. In holding cells, there was vomiting and urination on floor. Upon 

returning to scene of party, homeowner found police officers eating food from pantry and was 

subsequently beaten with flashlight. 

 

Holding: Excessive force claims against deputies not present when alleged excessive force was 

suffered are dismissed because they are liable for the constitutional injury. Claims against the 

three deputies who used force are not dismissed and proceed to trial because facts are sufficiently 

alleged to question reasonableness of force used.  
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V. ELEVENTH CIRCUIT 
 

Valderrama v. Rousseau, 780 F.3d 1108 (11th Cir. 2015) 

§ 1983 

 

Background: Arrestee filed § 1983 in state court against police officers alleging use of 

excessive force, false arrest, and deliberate indifference to his serious medical need, as well as 

other claims under state law. After removal, the United States District Court for the Southern 

District of Florida, granted in part and denied in part officers' motions for summary judgment on 

qualified immunity grounds. Officers appealed. 

 

Holdings: The Court of Appeals, held that: 

1. officers had probable cause to arrest plaintiff; 

2. fact issues remained as to whether police detective and police officer disregarded risk of 

serious harm presented by gunshot wound suffered by plaintiff; 

3. police sergeant was not deliberately indifferent to plaintiff's serious medical needs; and 

4. it was clearly established that officers' delay in seeking medical treatment for plaintiff's 

gunshot wound constituted deliberate indifference to suspect's serious medical needs. 

 

Merricks v. Adkisson, 785 F.3d 553 (11th Cir. 2015) 

Qualified Immunity 

 

Background: Driver who was subjected to search of her vehicle and person brought action 

against police officer under §§ 1983 and 1988 for violation of her Fourth Amendment rights due 

to alleged use of excessive force in removing her from her car. The District Court for the Middle 

District of Florida, denied officer's motion for summary judgment based on qualified immunity. 

Officer appealed. 

 

Holding: The Court of Appeals, held that officer did not violate any clearly established right, 

and thus was entitled to qualified immunity. 

 

Collar v. Austin, 86 F. Supp. 3d 1294 (S.D. Ala. 2015) 

Deadly Force, Discovery 

 

Background: Completely unclothed and unarmed, Plaintiffs' decedent tried to enter the police 

station, but the door was locked.  The Defendant exited the building with a drawn hand gun.  The 

Defendant fired the gun at the Plaintiff decedent's torso from point blank range, killing him.  

 

Holding: The Defendant's motion for summary judgment does not assert that Plaintiff's version 

of facts is fatally deficient so discovery prior to resolution is not precluded. The allegations of 

the complaint reflect that the Defendant used deadly force to arrest an individual known to be an 

unarmed, nondangerous, unresisting misdemeanant. The Plaintiffs' need for discovery has been 

demonstrated and after weighing this need against the burden it would place on Defendant, 

Plaintiffs are permitted to engage in the discovery set forth by the Court.   
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Hughes v. Judd, 108 F. Supp. 3d 1167 (M.D. Fla. 2015)  

Excessive Force 

 

Background: Class actions suit that during detention at county jail, Plaintiffs were pepper 

sprayed by security guards, allowed to fight without interference from security guards, and 

unlawful force used against Plaintiffs. According to one Plaintiff, guards twisted his arm while 

another kneed him in the back and said, "We're going to break your arm, b**ch." 

 

Holding: Court concluded that clear and convincing evidence established that, in typical and 

predominant circumstances, force was used only in response to Plaintiffs attempting to harm 

each other, to harm staff, to display or otherwise affirmatively convey resistance, or to destroy 

property. The court looked to Hudson v. McMillian, 503 U.S. 1, 112 S.Ct. 995, 117 L.Ed.2d 156 

(1992), which explained that a successful excessive force claim requires proof of both a 

“sufficiently culpable state of mind” and an injury “harmful enough to establish a constitutional 

violation.” 

 

Frederick v. Brown, 2015 WL 4756765 (S.D. Ga. 2015) 

Excessive Force 

 

Background: A Plaintiff was walking down the street with his eighteen-year old cousin. An 

ordinance prohibited minors from walking down the street between midnight and five in the 

morning on Fridays and Saturdays unless in the company of a responsible adult. The Defendants 

arrested the Plaintiff, despite argument from his cousin, and in the process allegedly punched, 

kicked, and hit him, including in the head, leaving permanent scars. 

 

Holding: The Court found that the entirety of the Defendants' argument on this subject appeared 

to address whether they lacked probable cause to arrest, which is irrelevant to an excessive force 

claim evoking the Fourth Amendment's protection against the use of an unreasonable quantum of 

force in effecting an otherwise lawful arrest. The Court denied Defendants' motion to dismiss 

this claim.   

 

J.W. v. Birmingham Board of Education, 2015 WL 6945118 (N.D. Ala. 2015) 

§ 1983 

 

Background: Eight high school students brought § 1983 claims against Defendant, alleging 

school resource officers' (SRO) use of incapacitating chemical spray against them, and failure to 

decontaminate students who were subjected to the spray, constituted excessive force in violation 

of Fourth Amendment. 

 

Holding: SRO deemed to have used excessive force on various students when SRO used 

incapacitating chemical spay: (1) on a handcuffed, sobbing student who was standing still and 

posed no threat and crime being accused of was minor; (2) on a non-resisting student being held 

against lockers by assistant principal; (3) on students and then failed to adequately 

decontaminate students. SRO deemed to not have used excessive force when: (1) student was 

resisting officer by pulling away and attempting to charge the school principal; (2) student was 
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resisting officer by swinging her book bag at the SRO and then fleeing; and (3) when student 

resisted officer by refusing to let go of another student whom she was actively harming.  

 

EH ex rel. Moore v. City of Miramar, 111 F. Supp. 3d 1307 (S.D. 2015) 

Qualified Immunity 

 

Background: Defendants observed the two individuals possibly manufacturing narcotics in a 

townhouse. When the individuals got into a car, they were approached by two Defendants. The 

individuals hit one of the Defendants with their car, and Defendants shot and killed them both. 

 

Holding: The Decedents committed an attempted murder of a police officer with the use of their 

vehicle; they did not heed any commands to show their hands; they did not surrender; they 

continued to pose a lethal danger to the down Defendant while in the car; and finally, upon 

fleeing the vehicle, one of the men again refused to heed commands to stop running and show his 

hands. He continued to be a threat of serious harm to the individuals staged to the east and the 

children playing in the parking lot. The Court found that the officers were entitled to qualified 

immunity, and that their use of lethal force was reasonable under the Fourth Amendment. 

 

 

 

 


