
NORTH CAROLINA INDUSTRIAL COMMISSION

I.C. NO. 13-704011, FRANKLIN FALIN, Employee, Plaintiff v. THE ROBERTS
COMPANY FIELD SERVICES, INC., Employer, SELF-INSURED (KEY RISK
MANAGEMENT SERVICES, INC., Third-Party Administrator), Defendant.

OPINION AND AWARD for the Full Commission by DANNY LEE MCDONALD,
Commissioner, with ANDREW T. HEATH, Chairman, Dissenting with Written Opinion.

Filed: ~~IR~4~~~',
This case was heard before the Full Commission on 16 December 2014 upon the appeal of

defendant from an Opinion and Award filed by Deputy Commissioner Robert J. Harris on 30 July

2014.

APPEARANCES

Plaintiff: Ricci Law Firm, PA, Greenville, North Carolina; Brian M. Ricci,
appearing.

Defendant: Ward &Smith, PA, Raleigh, North Carolina; William Joseph Austin, Jr.,
appearing.

***********

The Full Commission has reviewed the prior Opinion and Award based upon the record

of the proceedings before Deputy Commissioner Harris and the briefs and arguments of the

parties. The appealing party has not shown good grounds to reconsider the evidence, receive

further evidence, or rehear the parties. The Full Commission affirms the Opinion and Award of

Deputy Commissioner Harris and enters the following Opinion and Award:

***********

The Full Commission finds as a fact and concludes as a matter of law the following,

which were entered into by the parties as:

STIPULATIONS
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1. The parties are subject to and bound by the North Carolina Workers'

Compensation Act.

2. At all relevant times, defendant was a qualified self-insured employer, and Key

Risk Management Services, Inc., was properly serving as its duly qualified third-party

administrator.

3. All parties are properly before the North Carolina Industrial Commission for

hearing, and the Commission has jurisdiction of the parties and the subject matter.

4. Plaintiff was employed by defendant on 10 December 2012, the date of his work-

related injury.

5. As of 10 December 2012, plaintiff earned an average weekly wage of $1,232.27

per week.

6. Plaintiff's compensation rate is $821.55.

7. Plaintiff was injured by accident arising out of and in the course of his

employment with defendant on 10 December 2012.

8. Defendant accepted plaintiff's 10 December 2012 injury as compensable by filing

a Form 60 on or about 14 December 2012.

9. Plaintiff underwent a functional capacity evaluation ("FCE") on 18 June 2013,

and the results showed the ability to work in the Medium DOT category.

10. Plaintiff was released to return to work by his treating physician, Dr. Gregory E.

Jeansonne.

11. Dr. Jeansonne gave plaintiff a permanent partial impairment ("PPI") rating of nine

percent (9%) to the left leg on 15 July 2013.
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12. A job opening at defendant's Charleston, South Carolina project became

available, which appeared to be within plaintiff's capacities based on the FCE.

13. The job description was presented to Dr. Jeansonne, and by letter dated 2 August

2013, Dr. Jeansonne confirmed that plaintiff had the capacity to perform the job.

14. On 20 August 2013, defendant offered the job to plaintiff at the same rate of pay

he was earning prior to the injury.

15. Plaintiff began working for another employer at a car wash on or about 26 August

2013, at minimum wage, for which defendant began paying temporary partial disability ("TPD")

compensation under N.C. Gen. Stat. § 97-30.

16. On 27 August 2013, by way of a letter from plaintiff's counsel, the Charleston job

was explicitly declined.

17. Defendant filed a Form 24 on 6 September 2013, alleging that plaintiff had been

offered suitable employment but had unjustifiably refused the same within the scope of N.C.

Gen. Stat. § 97-32.

18. Plaintiff currently has employment that pays him $9.85 per hour, and he continues

to receive TPD compensation from defendant.

19. On 8 October 2013, the Commission declined to make a ruling on the Form 24.

20. Defendant filed a Form 33 on 1 November 2013, requesting termination of TPD

compensation to plaintiff, and to receive a credit for overpayment of indemnity compensation.

21. A mediated settlement conference was held on 27 February 2014 which ended in

an impasse.

EXHIBITS
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The following documents were accepted into evidence by the Deputy Commissioner as

Stipulated Exhibits:

• Exhibit 1: Executed Pre-Trial Agreement

• Exhibit 2: Industrial Commission Forms and filings

• Exhibit 3: Parties' discovery responses

• Exhibit 4: Plaintiff's employment records

• Exhibit 5: Job descriptions

• Exhibit 6: Vocational rehabilitation records

• Exhibit 7: Plaintiff's medical records

The following documents were accepted into evidence by the Deputy Commissioner as

Defendant's Exhibits:

• Defendants Exhibit 1: Mapquest directions from plaintiff's residence to

North Charleston, South Carolina

• Defendant's Exhibit 2: Mapquest directions from plaintiff's residence to

Aurora, North Carolina

As set forth in the Pre-Trial Agreement and Deputy Commissioner Harris' 30 July 2014

Opinion and Award, the Full Commission addresses the following:

ISSUE

1. Whether plaintiff unjustifiably refused suitable employment?

Based upon the preponderance of the competent evidence of record and reasonable

inferences flowing therefrom, the Full Commission makes the following:
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FINDINGS OF FACT

Plaintiff is 32 years old, with a date of birth of 2 September 1981.
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2. Plaintiff obtained his high school GED in 2000 and has no other formal education.

3. In the fifteen or so years before starting work with defendant, plaintiff worked as

a handyman, a machine operator, an iron worker, an assembly line worker and a roofer.

4. Plaintiff resides in Kingsport, Tennessee with his wife and their five children,

ages 6 to 16.

5. Plaintiff resided in Kingsport when he applied for a job with defendant in October

2012.

6. Before starting with defendant, plaintiff had worked as an iron worker with two

different employers: with Powell Construction out of Johnson City, Tennessee from February

2006 through September 2011, and with Blue Ridge Industrial out of Johnson City from

September 2011 through January 2012.

7. In these two prior jobs as an iron worker, plaintiff made $16.00 per hour.

8. During his time with Powell Construction, plaintiff worked on two job sites that

involved him staying away overnight from his Kingsport residence. The first was in Kentucky

and lasted two to three months. The second was in West Virginia and lasted about one week.

9. During his time with Blue Ridge Industrial, plaintiff worked on one job site that

involved him staying away overnight from his Kingsport residence. It was in Alabama and

lasted about 30 days.

10. Defendant is an engineering, procurement and construction company based in

Winterville, North Carolina. It does work in a 13-state area. About 80 percent of its positions

are "in the field," meaning they involve working on remote job sites that defendant has operating
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at any given time. Defendant's jobs are basically temporary in nature, lasting about six to twelve

months.

11. When plaintiff applied for a job with defendant in October 2012, he was not

aware of any work that defendant had within 50 miles of his Kingsport residence. He understood

that he was applying to work on a job site that defendant had in Aurora, North Carolina. On his

job application with defendant, in order to be considered for employment, plaintiff had to check

"yes" that he was "available for out-of-town jobs," and he did so. When he applied for the job,

plaintiff understood that the Aurora job was going to be ending around December 2012.

12. Plaintiff applied to work with defendant based upon a referral from a friend.

Plaintiff wanted the job because he knew the pay was good, but he did not intend to continue to

work with defendant on out-of-town jobs indefinitely. Plaintiff intended to work the Aurora job

until its conclusion, and then return to Kingsport to be with his family.

13. Defendant hired plaintiff as an iron worker and put him to work on the Aurora

job.

14. Aurora is about 415 miles from Kingsport.

15. Working with defendant, plaintiff earned $21.00 per hour, plus a $7.00 per hour

per diem.

16. While on the Aurora job, plaintiff stayed in a hotel in Washington, North

Carolina.

17. Plaintiff's job as an iron worker, with defendant and with the other employers

with whom he had worked in that capacity, was a heavy physical job that required specialized

knowledge gained from years of experience and on-the job training.
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18. On the morning of 10 December 2012, plaintiff was on the job in Aurora. He was

busy readying some beams to be moved, and there was a miscommunication with a forklift

operator. Abeam was turned over on plaintiff's left leg, trapping it between two beams, and

plaintiff sustained open fractures to his tibia and fibula below his left knee.

19. Plaintiff was sent to the hospital in New Bern, where he was admitted. While

there, he underwent a surgical procedure with Dr. Michael Kuhn, consisting of left tibia intra-

medullary nailing and irrigation and debridement of open wounds for a Grade 2 tibial fracture.

Plaintiff was discharged home on 12 December 2012.

20. Defendant's Aurora job did end in December 2012.

21. Following his release from the hospital, plaintiff returned home to Kingsport and

began treating with Dr. Gregory E. Jeansonne, an orthopedist in Kingsport whom defendant

authorized as plaintiff's treating physician in this claim.

22. Plaintiff first saw Dr. Jeansonne on 19 December 2012. Plaintiff continued to

follow with Dr. Jeansonne thereafter for his compensable injury, and he also underwent physical

therapy.

23. On 24 May 2013, plaintiff reported continued pain primarily within his left knee,

which Dr. Jeansonne felt was consistent with the intramedullary nail placement. Otherwise, Dr.

Jeansonne felt that plaintiff's fracture had healed, and he found plaintiff to be at maximum

medical improvement ("MMI"). He also referred plaintiff for an FCE.

24. In his 15 July 2013 letter, Dr. Jeansonne wrote that plaintiff had given good effort

on the FCE, but that he had only been able to attain the medium DOT level of capabilities. Dr.

Jeansonne also wrote that if plaintiff continued to have left knee pain, he might benefit from

hardware removal, and that plaintiff could return to see him as needed.



I.C. NO. 13-704011 Page 8

25. After Dr. Jeansonne wrote his 15 July 2013 letter, defendant had him review a job

description fora "tool clerk." The job basically involved record-keeping and storing,

inventorying, receiving and issuing tools, materials and equipment on a job site for defendant.

The job was described as medium duty. Upon reviewing the job description, Dr. Jeansonne

cleared plaintiff to perform it from an orthopedic standpoint.

26. Via letter dated 20 August 2013, defendant offered plaintiff a job as a tool clerk

on its Odfjell project in North Charleston, South Carolina. The offered rate of pay was $21.00

per hour, with a $7.00 per hour per diem.

27. North Charleston is about 338 miles from Kingsport.

28. Plaintiff was not sure what a tool clerk does, as he had never heard of any such

position before defendant offered it to him.

29. Brian Astorino, defendant's director of human resources, testified that when a job

reaches about 35 to 50 or more employees in scope, defendant uses a tool clerk on the job to

manage the tools and consumables. Mr. Astorino testified that defendant does sometimes move

tool clerks from job to job.

30. Plaintiff declined defendant's offer of the North Charleston tool clerk position

because he did not want to take a job so far from home at that time. If the job offer had been for

a position located within about 50 miles of his home, plaintiff would have accepted it.

31. Defendant did not have any work available within about 50 miles of plaintiff's

residence.

32. The Odjfell project in North Charleston ended in December 2013.

33. Mr. Astorino testified that there was no guarantee that defendant would have

chosen to have plaintiff continue working with defendant after the Aurora job ended. Plaintiff
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might not have been chosen for the next job, even if he had wanted it. Likewise, Mr. Astorino

testified there was no guarantee that defendant would have chosen to send plaintiff to another job

after the Odjfell project ended.

34. As of the date of the hearing before the Deputy Commissioner, according to Mr.

Astorino, defendant had tool clerk positions available in Mississippi and in Plymouth, North

Carolina.

35. Plaintiff took a job with a car wash in Kingsport beginning on 28 August 2013.

He worked in that job until October 6, 2013.

36. On 29 September 2013, plaintiff began working with Professional Management

Services Group ("PMS Group"), and he remained in that job as of the hearing. In that job,

plaintiff works as a flagger on a road crew. He started at $9.50 per hour and was making $9.85

per hour as of the hearing. It is a full-time job.

37. Defendant retained a vocational consultant, who spoke with plaintiff in December

2013. This consultant concluded that iri his position with PMS Group, plaintiff had career

advancement potential, with the potential to reach $20.00 to $25.00 per hour within six years.

The consultant contacted PMS Group and confirmed that they were pleased with plaintiff's work

ethic and were already considering him for promotion. The consultant concluded that plaintiff's

job with PMS Group was "within the suitable employment wage range."

38. As of the date of the hearing before the Deputy Commissioner, PMS Group had

already promoted plaintiff to crew chief. Plaintiff wanted to continue working there, and he saw

it as a long-term occupation.
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39. As plaintiff testified, with his medium-level work restriction occasioned by his

compensable injury, he can no longer work as an iron worker. Plaintiff did not see how he could

now make the kind of money he once made as an iron worker.

Based upon the foregoing stipulations and findings of fact, the Full Commission makes

the following:

CONCLUSIONS OF LAW

1. Plaintiff sustained a compensable injury by accident to his left leg on 10

December 2012. N.C. Gen. Stat. § 97-2(6).

2. N.C. Gen. Stat. § 97-2(22) defines the term "suitable employment" for post-MMI

claimants as:

. .employment that the employee is capable of performing
considering the employee's preexisting and injury-related physical
and mental limitations, vocational skills, education, and experience
and is located within a 50-mile radius of the employee's residence
at the time of injury or the employee's current residence if the
employee had a legitimate reason to relocate since the date of
injury. No one factor shall be considered exclusively in
determining suitable employment.

3. Because the North Charleston tool clerk job was located 338 miles from

plaintiff's permanent residence in Kingsport, it did not constitute "suitable employment" for

plaintiff. The Commission concludes that a plain reading of N.C. Gen. Stat. § 97-2(22) compels

this conclusion as the North Charleston job was located 338 miles from plaintiff's residence, far

in excess of the 50-mile radius statutory requirement. However, even ifdistance-from-residence

is but one factor to be considered in the analysis, the sheer distance involved here still

overwhelms the other factors and as such the tool clerk job does not constitute "suitable

employment." Id.
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4. Plaintiff was justified in his refusal of the North Charleston tool clerk job because

of the great distance from his home and the indefinite duration of time that it would have

required him to be away from his family. Plaintiff also found suitable and steady employment

relatively quickly after his treating physician released him to return to work at medium duty. Id.;

N.C. Gen. Stat. § 97-32.

Thus, defendant may not terminate payment of TPD compensation to plaintiff at

this time as he has not unjustifiably refused suitable employment. N.C. Gen. Stat. § 97-32.

Defendant argues that this result is inconsistent with the legislative purpose

behind the 2011 amendments to the Act, which included an emphasis on putting workers'

compensation claimants back to work. However, that argument ignores that plaintiff did, in fact,

return to work, and in a steady job that appears to offer long-term advancement potential.

7. The Commission concludes that one of the 2011 amendments that was designed

to encourage claimants to return to work, that is, the enhancement of the TPD compensation

provision of N.C. Gen. Stat. § 97-30, fits neatly into the circumstances of this claim. As an iron

worker, plaintiff made very good wages for someone with a limited formal education, but the

compensable injury he sustained while working for defendant consigned plaintiff with work

limitations that now prevent him the opportunity to make those wages as an iron worker

anywhere for any employer. Ongoing TPD compensation to plaintiff recognizes and

compensates for that reality. N.C. Gen. Stat. § 97-30.

8. Subject to the provisions of N.C. Gen. Stat. § 97-25.1, plaintiff is entitled to

ongoing medical treatment with and/or at the direction of Dr. Jeansonne as is reasonably required

to effect a cure, provide relief, and/or lessen the period of plaintiff s disability. N.C. Gen. Stat.

§§ 97-2(19); 97-25; 97-25.1.
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Based upon the foregoing stipulations, findings of fact, and conclusions of law the Full

Commission makes the following:

Ie`1.~%\!~~l

1. Subject to the attorney's fee approved below, defendant shall continue to pay

ongoing temporary partial disability compensation to plaintiff as set forth in N.C. Gen. Stat. §

97-30, until further order of the Commission or the lapse of 500 weeks from 10 December 2012.

2. A reasonable attorney's fee of twenty-five percent (25%) of the compensation due

plaintiff under paragraph 1 of this award is approved for plaintiff's counsel and shall be paid as

follows: plaintiff's attorney shall receive every fourth compensation check due plaintiff.

3. Dr. Jeansonne shall remain plaintiff's treating physician in this claim, and

defendant shall, subject to the limitations period of N.C. Gen. Stat. § 97-25.1, continue to

authorize and pay for such further medical treatment with and/or at the direction of Dr.

Jeansonne as is reasonably required to effect a cure, provide relief, and/or lessen the period of

plaintiff's disability.

4. Defendant shall pay hearing costs to the Industrial Commission for the hearing

before the Full Commission in the amount of $220.00.

<THIS SPACE INTENTIONALLY LEFT B~,ANK>
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This the 23~d day of February, 2015.

~ r~ C
ANNY LEE MCDONALD
COMMISSIONER

CONCURRING:

TAMMY NANCE
COMMISSIONER

DISSENTING WITH WRITTEN OPINION:

G~~~
ANDREW T. HEA H
C~:n17Tn~1



NORTH CAROLINA INDUSTRIAL COMMISSION

I.C. NO. 13-704011, FRANKLIN FALIN, Employee, Plaintiff v. THE ROBERTS
COMPANY FIELD SERVICES, INC., Employer, SELF-INSURED (KEY RISK
MANAGEMENT SERVICES, INC., Third-Party Administrator), Defendant.

ANDREW T. HEATH, Chairman, Dissenting. .~PiR ~ ~ ~0--l~

I respectfully dissent from the majority's decision. Contrary to the majority's Conclusion

of Law 3, I do not believe that a plain reading of N.C. Gen. Stat. § 97-2(22) compels the

conclusion that the Tool Clerk job proffered by the defendant did not constitute "suitable

employment" because of the position's location more than 50 miles from plaintiff's residence.

In reaching this conclusion, the majority relied exclusively upon the distance factor in finding the

proffered position unsuitable. I disagree with the majority's interpretation of N.C. Gen. Stat. §

97-2(22)(ii) and believe the distance from an injured employee's residence is but one factor to be

considered when making a determination as to suitability of employment. Further, I believe the

findings rendered by the majority would support the conclusion that plaintiff did unjustifiably

refuse suitable employment when all the factors for consideration outlined in N.C. Gen. Stat. §

97-2(22) are weighed.

The North Carolina appellate courts have not interpreted N.C. Gen. Stat. § 97-2(22)(ii)

since its enactment in 2011. "Questions of statutory interpretation are questions of law[.J .. .

The primary objective of statutory interpretation is to give effect to the intent of the legislature.

The plain language of the statute is the primary indicator of legislative intent." Purcell v. Friday

Staffing, N.C. App. , 761 S.E.2d 694, 698 (2014) (internal citation omitted). However,

in the case of ambiguity within a statute, legislative intent is ascertained via judicial construction.

State v. Beck, 359 N.C. 611, 614, 614 S.E.2d 274, 276-77 (2005). Ambiguity axises when

statutory language is "fairly susceptible of two or more meanings." State v. Sherrod, 191 N.C.
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App. 776, 778, 663 S.E.2d 470, 472 (2008) (quoting Abernathy v. Bd. of Commis of Pitt

County, 169 N.C. 631, 636, 86 S.E. 577, 580) (1915)).

The North Carolina appellate courts have long held that placement of punctuation within

a statute is used as a means of "making clear and plain" the English language therein; therefore,

punctuation placement should be regarded in the process of statutory interpretation. State v. Bell,

184 N.C. 701, 706, 115 S.E. 190, 192 (1922); Ezell v. Grace Hosp., Inc., 175 N.C. App. 56, 64-

65, 623 S.E.2d 79, 84 (2005).

The relevant portion of N.C. Gen. Stat. § 97-2(22) at issue in this claim is:

The term "suitable employment" means employment offered to the
employee .that (ii) after reaching maximum medical
improvement is employment that the employee is capable of
perfornung considering the employee's preexisting and injury-
relatedphysical and mental limitations, vocational skills, education,
and experience and is located within a 50-mile radius of the
employee's residence at the time of injury or the employee's current
residence if the employee had a legitimate reason to relocate since
the date of injury. No one factor shall be considered exclusively in
determining suitable employment.

The final sentence in this statute provides that no one factor shall be used exclusively in

determining suitable employment. Immediately preceding this sentence is a list of five factors

that are to be considered in the suitable employment determination. The first four of these

factors (the employee's preexisting and injury-related physical and mental limitations, vocational

skills, education, and experience) are separated by commas, indicating their cohesion. The fifth

and final factor (the distance of the proffered job from the employee's residence) is included in

this list through use of the conjunctive "and." In the English language, a conjunction is a word

that joins together other words, phrases, or clauses. The conjunctive "and" is specifically used to

indicate an inclusive connection between the conjoined words, phrases, or clauses. Accordingly,

I believe the legislature's use of commas and the conjunctive term "and" in N.C. Gen. Stat. § 97-
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2(22)(ii) indicates that the distance of apost-injury job from the injured employee's residence is

but one factor to be considered in a determination of suitable employment.

Had the legislature intended the distance of apost-injury job from the injured employee's

residence to be considered separate and apart from the other four factors in the suitable

employment determination, it would have set that criterion apart with a period after the first four

factors listed. Further, had the legislature intended that the distance of the proffered job from the

employee's residence be an exclusive consideration in the suitable employment determination

under N.C. Gen. Stat. § 97-2(22), it would have delineated that exclusivity after the final

statement of that statute. Ezell, 175 N.C. App. at 65, 623 S.E.2d at 84 (statutory provisions set

apart by periods indicate separateness versus language separated by commas and semi-colons).

"In our endeavor to ascertain the purpose of [a] statute, we should also have due regard

to the rule that the spirit and reason of the law shall prevail over its letter, especially where a

literal construction would work an obvious injustice." Bell, 184 N.C. at 705, 115 S.E. at 192

(internal citations omitted). Plaintiff, in this case, did not challenge the suitability of the Tool

Clerk position on any grounds other than the distance of the position from his residence.

Plaintiff historically worked more than 50 miles from home in his pre-injury capacity as an

ironworker, prior to his employment with defendant. At the time of injury, plaintiff worked for

defendant at a job located 415 miles from his residence. Following plaintiff's post-injury

recovery, defendant offered plaintiff a position, approved by the treating physician, at another

job site located 338 miles from plaintiff's home. Given the nature of defendant's business,

which was well-known to plaintiff when he undertook employment therewith, it is improbable

that defendant would be able to provide plaintiff with post-injury work within a 50-mile radius of

his residence.
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I believe that, in its construction and enactment of N.C. Gen. Stat. § 97-2(22)(ii), the

legislature considered that some employers may find themselves in a similar situation as

defendant in this case and, thus, included the distance from an employee's residence as just one

factor to be considered in the suitable employment determination. Consequently, I am of the

opinion that the Tool Clerk position offered to plaintiff by defendant did constitute suitable

employment and that plaintiff unjustifiably refused the same.

For the above reasons, I respectfully dissent from the majority decision herein.

This the 12`'' day of March, 2015.

.~

ANDREW ATH
CHAIRMAN
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Attached is a copy of the Opinion and Award in your case which was heard by the Full

Commission. The law allows any party thirty (30) days from the date of receipt~of the

Opinion and Award within which to appeal a decision of the Full Commission to the .

i North Carolina Court of Appeals (N.C. Geri. Stat. § 97-86). A no~.ce of appeal must be

filed with the Commission on. or'before ;the 30~ day; and. not simply postmarl~ed by that

day. ~ The notice of appeal should be sent to Commissioner Tammy R. Nance, N:C,

Industrial Commission, 43361VIai1 Service Center, Raleigh, NC 27699-433.6.

If an~appeal is not filed within the 30 days as prescribed by law, the attached Opinion and

Awaxd shall be final and binding. ~ . .

N.C. GEN. STAT..§ 97-86 N.C. INDUSTRIAL CQNIIVIISS~ON


