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Sleep Driving in Snohomish 
County
Anatomy of an Ambien DUI.
BY SHERI PEWITT

Fatigued 
after a 
long day, 

Mr. Almos1 
welcomed the 
rejuvenating 
sleep that 
awaited him. 
He took his 
Ambien and 
slid into bed 
just as he’d 

done each night since being pre-
scribed Ambien a month prior. Almos’ 
next memory is of being dropped off 
at his home by a Washington State 
Trooper. 

While his Ambien toxicity was 
wearing off, Almos’ nightmare was just 
beginning. Nothing could prepare Al-
mos for the shock of what came next. 
He learned that in the early hours of 
dawn he had gotten out of bed and left 
his home wearing only slippers, jeans, 
and a suit jacket — exposing his bare 
chest. The trooper had found Almos in 
the driver’s seat of his car, attempting 
to dislodge his car from the side of a 
curb. Almos’ car tires were completely 
shredded and he was attempting to 
drive on what was left of the wheel 
rims. 

Almos was arrested and charged 
with reckless driving and driving 
under the influence. He had no illegal 
drugs and no alcohol in his system. 
During his arrest and processing, the 
trooper shook Almos several times 
in an attempt to render him respon-
sive enough to reply to his questions. 
When Almos did respond, his answers 

were nonsensical or simply wrong. 
Almos remembers taking only one 

Ambien as directed and going to bed. 
After being dropped off at home by the 
trooper that morning, Almos noticed 
his Ambien pills were spilled across 
his nightstand, suggesting uncon-
scious ingestion of additional Ambien 
sometime during the night. As the 
grim reality of the morning’s events 
began to sink in, Almos contacted his 
doctor and discontinued his Ambien. 
Almos began trying to make sense of 
what happened while he “was asleep” 
and to understand how taking Ambien 
before going to bed could lead to the 
criminal charges he now faced. Almos 
could not understand how he could be 
charged with reckless driving and DUI 
when he took his Ambien as directed 

and went to bed as usual. He had no 
illegal drugs, no alcohol and no other 
impairing substances in his system. Al-
mos certainly hadn’t intended to drive 
and he wanted his day in court!

Ambien Sleeping Driving 
Almos’ toxicology report revealed 

a high level of zolpidem in his blood. 
Zolpidem is approved by the Food and 
Drug Administration (FDA) for the 
short-term treatment of insomnia in 

the United States.2 It is sold under the 
brand name Ambien by the French 
Company Sanofi-Aventis. Zolpidem 
was the seventeenth most prescribed 
generic medication in the United 
States in 2010, with over 29 million 
prescriptions written.3

Zolpidem Side Effects
Sleep-related activity such as sleep 

driving, sleep sex, sleep eating, and 
sleep telephoning have been reported 
as just some of zolpidem side’s ef-
fects.4 WebMD.com contains over 
1,000 Ambien user product reviews, 
including many reports by individuals 
who have experienced alarming side 
effects or have been told they engaged 
in activities of which they have no rec-
ollection.5 The FDA received so many 

reports of sleep-related activity after 
taking hypnosedative medications 
such as zolpidem that it requested 
that specific warnings be put on all 
hypnosedative medications by March 
2007.6 The Ambien prescription infor-
mation listed on the Sanofi US website 
warns that:

Complex behaviors such as “sleep-
driving” (i.e., driving while not 
fully awake after ingestion of a 
sedative-hypnotic, with amnesia 

Zolpidem was the seventeenth most 
prescribed generic medication in 2010, with 
over 29 million prescriptions written.
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for the event) have been reported 
with sedative-hypnotics, including 
zolpidem. These events can occur 
in sedative-hypnotic-naive as well 
as in sedative-hypnotic-experienced 
persons. Although behaviors such 
as “sleep-driving” may occur with 
Ambien CR alone at therapeutic 
doses, the use of alcohol and other 
CNS depressants with Ambien 
CR appears to increase the risk of 
such behaviors, as does the use 
of Ambien CR at doses exceeding 
the maximum recommended dose. 
Due to the risk to the patient and 
the community, discontinuation of 
Ambien CR should be strongly con-
sidered for patients who report a 
“sleep-driving” episode. Other com-
plex behaviors (e.g., preparing and 
eating food, making phone calls, 
or having sex) have been reported 
in patients who are not fully awake 
after taking a sedative-hypnotic. As 
with “sleep-driving”, patients usually 
do not remember these events….7

A study published in The Journal 
of Clinical Sleep Medicine described 
zolpidem-associated complex behav-
iors including daytime automatisms 
and sleep-related parasomnias. The 
study concluded that sleep driving and 
other complex behaviors can occur 
after zolpidem ingestion.8 Numerous 
medical reports linking zolpidem and 
sleep driving activity seemed consis-
tent with Almos’ recollection of taking 
a single Ambien and going to sleep 
with no memory of driving. 

Making Sense of the  
Toxicology Report

To understand how the high levels 
of zolpidem listed in the toxicology 
report affected Almos, I turned to Dr. 
Robert Julien, author of a leading psy-
chopharmacology textbook, A Primer 
of Drug Action,9 Dr. Julien is uniquely 
qualified to consult on Almos’ Ambien 
DUI because he has anesthetized 
thousands of patients inducing vari-
ous levels of consciousness. Through 

anesthesia, Dr. Julien has rendered 
some patients responsive to stimuli 
and others completely unresponsive. 
This expertise is crucial when mens 
rea or actus rea may be an element of 
the charge. In the few published cases 
detailing Ambien related criminal 
trials; jurors often dismissed the 
involuntary defenses opting to find the 
Ambien defendant guilty of a volitional 

act.10 This apparent reluctance by 
jurors to believe an individual could 
involuntarily act suggests to me that 
the jurors did not understand how zol-
pidem works. Having the right medical 
expert is crucial in zolpidem cases.

Defense expert Dr. Julien deter-
mined that Almos was suffering from 
Ambien toxicity. Dr. Julien was able to 
explain from a medical perspective the 
essential elements of memory, con-
sent, intent, and pharmacologically-
altered mental capacity.11 Almos was so 
debilitated by Ambien toxicity that he 
was incapable of:

1. creating new memories; 

2. forming intent; or

3. committing volitional acts. 

Defense Strategy
Almos asserted the defenses of 

involuntary intoxication and automa-
tism. The Snohomish County Deputy 
Prosecuting Attorney (DPA) respond-
ed by dropping the reckless driving 
charge because he couldn’t prove the 
mens rea element. However, the DPA 
argued that DUI was a strict liability 
offense with no mens rea element 
so the DUI charge remained. I came 
to trial prepared to argue an implied 
mens rea for DUI. 

Ultimately, the mens rea issue 
for DUI was not considered because 
the state conceded in its brief that 
involuntary intoxication (mens rea) 
and automatism (actus reus) were 
both complete defenses provided the 
defense proves the defenses by a pre-
ponderance of the evidence. For the 
defense to have any chance of getting 
jury instructions for involuntary intoxi-

cation and automatism resulting from 
Ambien toxicity, the defense needed 
the toxicology report admitted into 
evidence at trial. I made the strategic 
decision to stipulate to the Washington 
State Patrol (WSP) toxicology report. 
Armed with Dr. Julien’s expertise, the 
WSP toxicology report, and Almos’ 
testimony, the defense set out to meet 
its preponderance burden.

Involuntary Intoxication
The DUI statute punishes only 

voluntary intoxication, not involuntary. 
Kaiser v. Suburban Transp. System 
65 Wn. 2d 461, 401 P.2nd 350 (1965). 
“Involuntary intoxication” is intoxica-
tion resulting from force or fraud; 
or from the medicinal use of drugs. 
State v. Hutsell, 120 Wn.2d 913, 920, 
845 P.2d 1325, 1329 (1993); State v. 
Gilcrist, 15 Wn.App. 892, 894-895, 552 
P.2d 690, 692 (1976). In one case, the 
Washington State Supreme Court held 
that a person did not commit a DUI 
by driving after taking a prescription 
drug, when he had no knowledge of 
the drug’s harmful qualities. Kaiser v. 
Suburban Transp. System, 65 Wn. 2d 
461, 401 P.2nd 350 (1965).

Under a later statutory amendment, 
the fact that a person is legally entitled 
to take a drug is not a defense to either 
DUI or physical control. West’s RCWA 

However, the DPA argued that DUI was 
a strict liability offense with no mens rea 
element so the DUI charge remained. 
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46.61.502(2). This amendment might 
alter the holding of Kaiser. However, 
Kaiser may be distinguished from the 
general statutory amendment based 
on the “no knowledge of harmful 
qualities” requirement in the Kaiser 
holding.12

Generally, when a person drinks 
intoxicating beverages or takes drugs 
for other than medicinal purposes, she 
or he is voluntarily intoxicated and 
this type of intoxication is no defense 
to a crime requiring no specific intent. 
State v. Gilcrist, 15 Wn.App 892, 894, 
552 P.2d 690 (1976). Where a physician 
prescribes drugs which cause intoxica-
tion, that intoxication is involuntary 
even where the patient is prescribed 
or inadvertently takes an overdose and 
even when an overdose is adminis-
tered to a party by a person not a phy-
sician. Id. In the Gilcrist case, Division 
One of the Washington State Court 
of Appeals held that the trial court 
erred in refusing appellant’s proposed 
instruction on involuntary intoxication 
and in submitting the state’s instruc-
tions on both voluntary and involun-
tary intoxication to the jury. Id at 895. 
The requirement that a criminal act 
prohibited by the legislature require 
a voluntary act is summarized well by 
the Washington State Supreme Court 
in its holding in Kaiser v. Suburban 
Transp. System:

General terms inflicting punishment 
on any person who might do any 
particular act should be construed 
to mean only such persons as act 
voluntarily and intelligently in the 
performance of the interdicted 
act. We should not suppose, in the 
absence of specific words saying 
so, that the legislature intended 
to make accidents and mistakes 
crimes. Human actions can hardly 
be construed as culpable, either in 
law or in morals, unless an intelli-
gent consent of the mind goes with 
the actions; and to punish where 
there is no culpability would be the 
most reprehensible tyranny. The 

legislature usually, in enacting crim-
inal statutes, enacts them in general 
terms, so as to make them by their 
terms include all persons; and yet 
it is always understood that some 
persons, as idiots, insane persons, 
young children, etc., are not to be 
considered as coming within the 
provisions of the statute. It is always 
understood that the courts will 
construe the statute in accordance 
of the general rules of statutory 
construction and apply the act only 

to such persons as the legislature 
really intended to apply it; that is, to 
apply the act to such persons only 
as should intelligently and volun-
tarily commit the acts prohibited by 
the legislature.

Kaiser v. Suburban Transp. System 65 
Wn. 2d 461, 401 P.2nd 350 (1965). 

“Involuntary intoxication does 
constitute an allowable defense” 
which “may absolve the defendant 
of any criminal responsibility.” State 

In order to establish the basis for 
involuntary intoxication, Almos’ testimony 
was crucial. 



6 p DEFENSE NOVEMBER 2012

v. Hutsell, 120 Wn.2d at 920; see also 
Fine and Ende, 13B Washington Prac-
tice: Criminal Law with Sentencing 
Forms § 3204 (2d ed.). An involuntary 
intoxication defense must be proved 
by the defendant by a preponderance 
of the evidence. State v. Riker, 123 
Wn.2d 351, 367, 869 P.2d 43 (1994), 
citing State v. Gilcrist, 25 Wn.App. 327, 

328–29, 606 P.2d 716 (1980).
In order to establish the basis 

for involuntary intoxication, Almos’ 
testimony was crucial. At trial Almos 
testified that he: 

1. lives alone;

2. had just recently been prescribed 
Ambien;

3. had taken Ambien as prescribed 
each night for almost a month 
without any complications that he 
was aware of;

4. took his Ambien as directed the 
night of the violation;

5. went straight to bed after taking 
the Ambien;

6. does not remember ingesting any 
additional Ambien that night;

7. did not drink any alcohol or take 
any drugs that night;

8. does not recall anything he did 
after going to sleep until the next 
day when he was being dropped off 
at home by the trooper;

9. when he entered his bedroom 
upon returning home, his Ambien 
medication was spilled all over his 
nightstand and floor; and

10. he called his doctor right away and 
hasn’t  taken Ambien since the 
incident.

Almos’ Ambien prescription 

contained a warning that “sleep activ-
ity may occur. If anyone tells you that 
you’ve engaged in sleep activity, stop tak-
ing this medication and call your doctor 
immediately.” Almos’ prescription was 
admitted into evidence so that the jury 
could consider the prescription date 
along with the warning clearly indicat-
ing if there were a problem with sleep 

activity, Almos would need to be told 
by someone about his sleep activity 
because he would not remember it. 
The jury instruction for involuntary 
intoxication read as follows:

Involuntary Intoxication In-
struction No. 9
Involuntary intoxication is a defense 
to a charge of driving under the 
influence if:

(1) the defendant consumed drugs 
by force or fraud; or

(2) is mistaken as to the nature or 
character of the intoxicant.

The defendant has the burden of 
proving this defense by a prepon-
derance of the evidence. Preponder-
ance of the evidence means that you 
must be persuaded, considering all 
of the evidence in the case, that it is 
more probably true than not true. If 
you find the defendant has estab-
lished this defense, it will be your 
duty to return a verdict of not guilty. 
State v. Hutsell, 120 Wn.2d 913 
(1993), Cf. Steffen v. Department of 
Licensing, 61 Wn.App. 839 (1991).

Involuntary Intoxication In-
struction No. 10
The defense of involuntary in-
toxication does not remove from 
your consideration the question of 
whether the state has proven the 
elements of a crime. You should not 
consider the defense of involuntary 

intoxication unless you first find 
beyond a reasonable doubt that the 
state has proven the elements of the 
crime of driving under the influ-
ence.

Dr. Julien testified about how Ambi-
en affects the brain and how someone 
could unconsciously ingest additional 
Ambien. Dr. Julien referred to a num-
ber of studies about the phenomenon. 
Together, Almos’ and Dr. Julien’s testi-
mony formed the basis for the involun-
tary intoxication instruction. Next, the 
defense needed to lay the foundation 
for its automatism defense.

Automatism
Although the legislature has the 

authority to create a crime without a 
mens rea element, even such strict lia-
bility crimes require a certain minimal 
mental element, or volition, in order to 
establish the actus reus itself. State v. 
Deer 158 Wn.App 854 (2010). Automa-
tism, which eliminates the actus reus, 
is also a defense to any crime, unless 
it was induced by voluntary intoxica-
tion. State v. Utter, 4 Wn.App 137, 479 
P.2d 946 (1971). If it was so induced, 
it is a defense to the same extent as 
voluntary intoxication. State v. Welsh, 8 
Wn.App. 719, 723, 508 P.2d 1041, 1044 
(1973). 

Dr. Julien opined that the WSP 
toxicology report revealed a zolpidem 
level so high that Mr. Almos was not 
capable of performing a volitional 
act. His expert testimony explained 
different levels of consciousness, 
how memories are formed, what is 
required by the brain and body to form 
a volitional act, and how it is possible 
for an individual to engage in a physi-
cal act without any mental capacity 
or awareness of that act. Dr. Julien’s 
expertise was crucial for laying the 
foundation for automatism. The jury 
was instructed as follows:

Automatism Jury Instruction 
No. 11
Automatism is a defense to a charge 
of driving under the influence if 

Dr. Julien’s expertise was crucial for laying 
the foundation for automatism.
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the defendant acted unconsciously, 
without knowing the nature of his 
act. 

The defendant has the burden of 
proving this defense by a prepon-
derance of the evidence. Preponder-
ance of the evidence means that you 
must be persuaded, considering 
all of the evidence in the case, that 
it is more probably true than not 
true. If you find the defendant has 
established this defense, it will be 
your duty to return a verdict of not 
guilty. State v. Utter, 4 Wn.App 137 
(9171); State v. Deer 158 Wn.App 
854 (2010).13 

Automatism Jury Instruction 
No. 12
The defense of automatism does not 
remove from your consideration the 
question of whether the state has 
proven the elements of a crime. You 
should not consider the defense of 
involuntary intoxication unless you 
first find beyond a reasonable doubt 
that the state has proven the ele-
ments of the crime of driving under 
the influence.

Closing
After summarizing the evidence 

of involuntary intoxication and au-
tomation, I reminded the jury of the 
discussion during voir dire about when 
someone should be found criminally 
culpable and in what circumstances 
prosecution should follow. I reminded 
the jury that Almos’ Ambien prescrip-
tion contained a warning that “sleep 
activity may occur. If anyone tells you 
that you’ve engaged in sleep activity, 
stop taking this medication and call 
your doctor immediately.”

I asked the jury to consider how Al-
mos could have guarded against sleep 
activity when he wouldn’t know about 
the sleep activity unless someone told 
him. I wondered why zolpidem is still 
permitted to be used in the United 
States in light of the overwhelming 
medical research documenting sleep 
activity that zolpidem users may not be 

able to prevent. Without any way to 
guard against sleep related activity, it 
seems that the culpability should not 
rest with Almos or any other indi-
vidual who took zolpidem as directed 
and went to sleep. 

The jury found Almos not guilty 
of DUI. After the trial, several jurors 
expressed concern about the side of 
effects of zolpidem and how fre-
quently zolpidem is prescribed in the 
United States. Together we won-
dered why this product was on the 
market at all. Perhaps these concerns 
and the question of culpability should 
be directed to the United States Food 
and Drug Administration, the agency 
responsible for protecting the public 
health by assuring the safety, efficacy 
and security of human and veterinary 
drugs.14

Sheri Pewitt, JD, MBA, enjoyed 
working as a public defender with 
Snohomish County Public Defender 
Association for several years. She is 
currently taking some time off and 
may move to private practice in the 
New Year. She can be reached at 
pewittlaw@gmail.com.

Notes

1.  Almos is a fictional name I gave to 
my client, who reviewed the article 
and gave me permission to discuss 
his case but not to use his real name. 
Records suggest “Almos” is Hungar-
ian in origin and means sleepy. 

2.  U.S. Department of Health and 
Human Services. Federal Drug Ad-
ministration. NDA 19908 027 FDA 
approved labeling 4-23-08, http://
www.accessdata.fda.gov/drugsatfda_
docs/label/2008/019908s027lbl.pdf 
(accessed August 16, 2012).

3.  “2010 Top 200 Generic Drugs by 
total prescriptions,” Drug Topics, 
Voice of the Pharmacist, drugtopics.
com (June 2011), http://drugtopics.
modernmedicine.com/drugtopics/
data/articlestandard//drugtop-
ics/252011/727243/article.pdf (ac-
cessed August 13, 2012).

4.  Highlights of Prescribing Information. 
(Bridgewater, NJ: Sanofi-Aventis, 

May 2012) http://products.sanofi.us/
ambien/ambien.pdf (accessed August 
16, 2012).

5.  “User Reviews and Ratings - Ambien 
Oral.” Web MD, webmd.com http://
www.webmd.com/drugs/drugreview-
9690-Ambien+Oral.aspx?drugid-
=9690&drugname=Ambien+Oral&pa
geIndex=2&sortby=3&conditionFilt
er=-500 (accessed August 16, 2012).

6.  U.S. Department of Health and Hu-
man Services. Federal Drug Adminis-
tration. FDA requests label change for 
all sleep disorder drug products (March 
14, 2007) http://www.fda.gov/News-
Events/Newsroom/PressAnnounce-
ments/2007/ucm108868.htm.

7. AmbienCR Prescribing Information. 
Sanofi-Aventis http://products.sanofi.
us/ambien_cr/ambienCR.html (ac-
cessed August 16, 2012).

8.  JS Poceta, “Zolpidem ingestion, 
automatisms, and sleep driving: a clini-
cal and legal case series,” Journal of 
Clinical Sleep Medicine 7, no. 6 (2011): 
632-638, http://www.aasmnet.org/
jcsm/ViewAbstract.aspx?pid=28371

9. Dr. Julien’s CV is available at http://
www.drjulien.com.

10. Christopher Daley, Dale E. McNiel, 
and Renee L Binder, “’I Did What?’ 
Zolpidem and the Courts,” The Journal 
of the American Academy of Psychiatry 
and the Law 39, no. 4 (2011).

11. Robert M. Julien, and Kara Dicecco, 
“To Intend or Not Intend: That is the 
Question,” The Journal of Legal Nurse 
Consulting 21, no. 4 (2010).

12. The state argued that the question of 
strict liability for DUI was already ad-
dressed by Division 1 in State v. Tang, 
75 Wash App. 473 (1994). But Tang 
doesn’t trump Kaiser v. Suburban 
Trans. System, 65, Wn 2nd 461 (1965). 
In Kaiser v. Suburban Trans. System 
the Washington Supreme Court out-
lines the requirement that a criminal 
act prohibited by the legislature 
require a voluntary act. 

13. State v. Deer is additional support for 
the Automatism jury instruction and 
was not cited at the time of the trial.

14. U.S. Department of Health and Hu-
man Services. Federal Drug Adminis-
tration. About the FDA, What We Do, 
http://www.fda.gov/aboutfda/what-
wedo/default.htm (accessed August 
18, 2012).
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Who You Gonna Call?
Confrontation of scientific evidence after Williams v. Illinois
BY MARK PROTHERO

Wil-
liams 
v. 

Illinois2 is the 
U.S. Supreme 
Court’s 
most recent 
decision on 
post-Crawford3 
Confronta-
tion Clause 
rights in cases 

involving scientific evidence. On first 
blush, and in media reports, the case 
appears to be a step backwards in the 
application of Crawford when scientific 
evidence is involved: The defendant 
lost his appeal. The Court held admis-
sion of expert testimony about the 
results of DNA testing performed by 
non-testifying analysts did not violate 
the Confrontation Clause. 

My brain started aching about a 
third of the way into Justice Alito’s 
“lead” opinion. As noted in the last 
edition of Defense magazine, “Un-
fortunately, the Williams decision 
raises many more questions than it 
answers.”4 I suggest, however, that the 
answers to some of these new ques-
tions can be helpful to the defense.

The confrontation of scientific 
evidence arises in a variety of contexts, 
such as DNA analysis, controlled 
substance analysis, autopsies, arson 
analysis, and toolmark and firearm 
identification. The most common use 
of scientific test results is in the pros-
ecution of DUI cases. As discussed 
below, “context” is important as it dic-
tates the extent to which the Williams 
decision applies and how you would go 
about using it to benefit the defense of 
your client.

The Confrontation Clause and 
Witnesses Who Perform Tests

The Confrontation Clause requires 
the opportunity for the accused to 
cross-examine witnesses who per-
formed tests necessary to establish 
the reliability of scientific test results.

Post-Crawford Supreme Court deci-
sions have upheld the right to con-
frontation in cases involving forensic 
scientific test results. Affidavits or 
certifications used in lieu of testimony 
regarding scientific test results violate 
the right to confrontation under the 
holdings of Melendez-Diaz v. Massa-
chusetts5 (sworn “certificate of analy-
sis” of scientist who performed test 

concluding substance was cocaine) 
and Bullcoming v. New Mexico6 (cer-
tificate from blood tech in DUI case 
stating the blood alcohol content of 
defendant’s blood sample). 

Such documents, in these cases 
affidavits or certificates, are hearsay 
because they are out-of-court state-
ments offered to establish the truth of 
the matter asserted. They are “testi-
monial” because they are prepared 
specifically for the purpose of litiga-
tion — it is known they will be used in 
court to prove the charge against the 
accused.

Williams v. Illinois
In Williams, the vaginal swab of a 

rape victim was sent from the Illinois 
State Police (ISP) Crime Lab to Cell-
mark Diagnostics Laboratory, a private 
forensic laboratory in Maryland which 
was accredited to do forensic DNA 
analysis. Cellmark tested the swab and 
derived a DNA profile. They sent their 
standard report back to the ISP noting 
the DNA profile they had determined 
was on the swab.

An analyst for the ISP lab ran the 
profile through their convicted of-
fender database and found a purported 
match between the DNA profile Cell-
mark had obtained from the vaginal 
swab and Mr. Williams, whose DNA 
was in the database from a prior felony 

conviction. 
At a bench trial, no Cellmark scien-

tist was called. The ISP expert, Sandra 
Lambatos, was called and testified to 
the Cellmark results as reported in the 
report from Cellmark. Over Confronta-
tion Clause objection, the judge admit-
ted the testimony under Illinois Rule of 
Evidence 703, allowing for the admis-
sion of non-admissible evidence if it 
was a basis for the testifying expert’s 
opinion. The Illinois Supreme Court 
affirmed.

On appeal to the U.S. Supreme 
Court, he trial judge’s admission of 
Ms. Lambatos’ testimony as to the 
Cellmark results was upheld in a 4-1-4 
plurality decision written by Justice 

“The first rule of the Supreme Court is that 
you have to be able to count to five.” Justice 
William Brennan1
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Alito. It is well-described by Justice 
Kagan as a “fractured” decision.7 Jus-
tice Thomas concurred in the result 
only of Justice Alito’s opinion, agreeing 
with the dissent’s analysis for the most 
part. As Justice Kagan wrote of Justice 
Alito’s opinion: “In all except its dis-
position, his opinion is a dissent. Five 
justices specifically reject every aspect 
of its reasoning and every paragraph 
of its explication.”8  

Justice Alito’s Plurality Decision9

Expert “basis testimony” is not 
offered for the truth of the matter 
asserted: Four justices of the plurality 
gave great deference to “… 200 years 
…” of “… settled evidence law…10 
allowing experts to form opinions 
based on things of which they had no 
personal knowledge.11 According to 
Justice Alito’s opinion, so-called “basis 
testimony” is not offered for the truth 
of matter asserted but as a premise 
underlying the testifying expert’s 
opinion:

Out-of-court statements that are 
related by the expert solely for the 
purpose of explaining the assump-
tions on which that opinion rests 
are not offered for their truth and 
thus fall outside the scope of the 
Confrontation Clause.12

While five justices expressly rejected 
this reasoning, the plurality empha-
sized that their holding was influenced 
by the fact the issue arose out of a 
bench trial as opposed to a jury trial. 
Justice Alito wrote that the bench 
trial/jury trial distinction was impor-
tant as a trial judge is presumed to au-
tomatically apply the rules of evidence 
(and not need a limiting instruction). 
“The dissent’s argument would have 
force if petitioner had elected to have a 
jury trial.”13

Cellmark report is not “testi-
monial”: To determine whether or 

not the report was “testimonial” for 
Confrontation Clause purposes, the 
Alito plurality used a “primary pur-
pose” test expressly rejected by the other 
five justices. They determined that 
the Cellmark DNA report was just an 
investigation tool. An unidentified rap-
ist was still at large. Mr. Williams was 
not even under suspicion at the time of 
Cellmark’s work. However, only four 
justices believed this report was cre-
ated as part of an investigation of an 
“on-going emergency.”14  

The Alito opinion determined that 
the primary purpose was to identify 
a rapist still at large, not to obtain 
evidence to be used at trial against the 
person so identified — although it cer-
tainly would be necessary to eventu-
ally use at trial, as the Cellmark DNA 
expert well knew. However, because 
the “primary purpose” of Cellmark’s 
work was not litigation, it was not “tes-
timonial” and subject to Confrontation 
Clause protection.15 

While rejecting this “primary pur-
pose” test, Justice Thomas agreed the 
report was not “testimonial” because it 
was not a sworn affidavit or certificate 
— just not “formal” enough — and that 
made five votes to affirm the Illinois 
Supreme Court.

Does Crawford impede introduc-
tion of DNA evidence? The plurality 
also spent a great deal of its decision 
lauding the unique nature of foren-
sic DNA analysis. In what has to be 
considered dicta, they reasoned that 
requiring in-court testimony from 
every lab technician who participated 
in any part of a forensic DNA analysis 
would impede the use of DNA evi-
dence. DNA evidence is special. 

If DNA profiles could not be intro-
duced without calling the technicians 
who participated in the preparation 
of the profile, economic pressures 
would encourage prosecutors to forgo 
DNA testing and rely instead on older 

forms of evidence, such as eyewitness 
identification, that are less reliable…
The Confrontation Clause does not 
mandate such an undesirable develop-
ment.16 

Justice Thomas’ Concurring Opinion
It is important to scrutinize the 

opinion of Justice Thomas because, as 
discussed below, his opinion swings 
the vote on key issues. “I share the 
dissent’s view of the plurality’s flawed 
analysis.”17

Expert “basis testimony” is offered 
for the truth of the matter assert-
ed. On the question of whether or not 
expert “basis testimony” was hearsay, 
Justice Thomas joined the four justices 
of the dissent. He found the Cellmark 
report was hearsay because its con-
tents were indeed offered for the truth 
of the matter asserted. “In my view … 
there was no plausible reason for the 
introduction of Cellmark’s statements 
other than to establish their truth.”18 
“There is no meaningful distinction 
between disclosing an out-of-court 
statement so that the factfinder may 
evaluate the expert’s opinion and dis-
closing that statement for its truth.”19

Justice Thomas, agreeing with the 
four dissenting justices, wrote that:

I do not think that rules of evi-
dence should so easily trump a 
defendant’s confrontation right … 
we have recognized that concepts 
central to the application of the 
Confrontation Clause are ultimately 
matters of federal constitutional 
law that are not dictated by state or 
federal evidentiary rules.20 

A 5-4 majority agreed — state 
court rules of evidence do not trump 
the Confrontation Clause of the U.S. 
Constitution. Indeed, “It is the expert’s 
disclosure of those facts that raises 
Confrontation Clause concerns.”21 
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Cellmark report is not “testimo-
nial”: Justice Thomas concurred in 
the result reached by the plurality be-
cause, in his view, the Cellmark report 
and its contents were not the type of 
formalized, sworn statements for use 
in lieu of testimony that come within 
the scope of the Confrontation Clause. 
The report was not sworn and there-
fore not intended to be the functional 
equivalent of live testimony.

And, in Melendez-Diaz, we observed 
that ‘certificates’ are functionally 
identical to live, in-court testimony, 
doing precisely what a witness does 
on direct examination. Cellmark’s 
report is marked by no such indicia 
of solemnity … The Confronta-
tion Clause does not require that 
evidence be reliable (cite omitted), 

but that the reliability of a specific 
“class of testimonial statements” 
— formalized statements bearing 
indicia of solemnity — be assessed 
through cross-examination.22

Justice Thomas, however, again 
agreed with the four dissenters on the 
plurality’s adoption of the “primary 
purpose” test. 

The new primary purpose test asks 
whether an out-of-court statement 
has the “primary purpose of accus-
ing a targeted individual of engag-
ing in criminal conduct.” Ante, at 
29. That test lacks any grounding in 
constitutional text, in history, or in 
logic. 23

Justice Thomas found that the 
precedent set in Crawford and followed 

in Melendez-Diaz controlled. Formal-
ized statements made for eventual 
use in trial against a defendant were 
“testimonial” for Confrontation Clause 
purposes. 

In Melendez-Diaz, we held that      
“[t]he text of the [Sixth] Amend-
ment contemplates two classes 
of witnesses — those against 
the defendant and those in his 
favor.”(citation omitted). We em-
phasized that “there is not a third 
category of witnesses, helpful to the 
prosecution, but somehow immune 
from confrontation.”… The proper 
solution to this problem is not to 
carve out a Confrontation Clause 
exception for expert testimony that 
is rooted only in legal fiction. See 
ante, at 3. Nor is it to create a new 
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primary purpose test that ensures 
that DNA evidence is treated 
differently. See ibid. Rather, the 
solution is to adopt a reading of the 
Confrontation Clause that respects 
its historical limited application to a 
narrow class of statements bearing 
indicia of solemnity.”24

Justice Kagan’s “Dissent”25

Cellmark report is hearsay: To 
summarize Justice Kagan’s opinion, 
the Cellmark report and its contents 
were testimonial hearsay that fell 
within the scope of the Confronta-
tion Clause and this issue had been 
decided in Melendez-Diaz and Bullcom-
ing. They agreed with Justice Thomas 
that the contents of the Cellmark 
report were offered for the truth of 
the matter asserted, namely that Mr. 
Williams contributed the DNA found 
in the vaginal swab from the rape vic-
tim. They further agreed with Justice 
Thomas that ER 703 expert “basis 
testimony” was not immune from the 
Confrontation Clause.

Cellmark report is testimonial: Jus-
tice Kagan’s dissent parted with Jus-
tice Thomas on the requirement that 
the document be sworn or somehow 
formalized. A statement is “testimo-
nial” if it’s made “under circumstances 
which would lead an objective witness 
reasonably to believe that the statement 
would be available for use at a later 
trial.”26 In the view of the four dissent-
ers, the Cellmark report, sworn or 
not, was testimonial and offered in lieu 
of live testimony. They found Justice 
Thomas’ position illogical:

We find it implausible that a provi-
sion which concededly condemned 
trial by sworn ex parte affidavit 
thought trial by unsworn ex parte 
affidavit perfectly OK.27

Making Four into Five: In the 
analysis of Williams, the “dissent” is 
very important because, when read 
with Justice Thomas’ opinion, it actu-
ally represents a 5-4 majority on some 

important issues:

•	 ER 703 expert opinion “basis tes-
timony” is hearsay as it is, in fact, 
offered for the truth of the matter 
asserted; 

•	 certificates and affidavits forming 
the basis of a testifying expert’s 
opinion, are “testimonial” as they 
are offered in lieu of live testimony;

•	 the “primary purpose” test is not 
the right test but rather whether it 
was reasonable to believe the state-
ment would be available for use at a 
trial; and

•	 court rules must be applied consis-
tent with the Confrontation Clause.

It also appears from Williams 
that an 8-1 majority would find the 
Confrontation Clause applies if a lab 
report (even an unsworn lab report) 
is offered for the truth of the mat-
ter asserted, not as expert “basis” 
evidence, and the “primary purpose” 
was identifying a targeted suspect. 
Only Justice Thomas would object if it 
wasn’t properly formalized or sworn 
under penalty of perjury.

Where Are We Now?
State v. Lui28 is pending in the 

Washington State Supreme Court. The 
court of appeals decision occurred 
before Bullcoming and Williams. The 
supreme court ordered a new round of 
briefing after Bullcoming and another 
in light of Williams. The Washington 
State Supreme Court decision will 
directly impact the confrontation of sci-
entific evidence in Washington courts.

Again, context is important. Mr. 
Lui’s fiancé was murdered in 2001. Al-
though he was the prime suspect, the 
case remained unsolved. In 2007, new 
DNA testing was performed implicat-
ing Mr. Lui and leading to his being 
charged with his fiancé’s murder. 
At trial, the state called “surrogate” 
experts, a forensic pathologist and a 
DNA analyst, to offer their opinions 
based upon the work performed 

— and the truth of the conclusions 
reached, by the non-testifying experts. 
The autopsy and DNA testing were 
done by other experts. The testify-
ing experts did not participate in, or 
observe, the work performed and 
reported by others.

The court of appeals, over Confron-
tation Clause objections, affirmed the 
trial court’s admission of the patholo-
gist’s opinion testimony about intent 
based upon the autopsy report au-
thored by another doctor. They also af-
firmed the admission of the testifying 
DNA expert based upon the contents 
of reports authored by other DNA ana-
lysts. There was no limiting instruction 
and the state offered this testimony, 
and argued it, as substantive evidence 
of what they were trying to prove. 

The court of appeals held there was 
no Sixth Amendment violation because 
Mr. Lui had “…a full opportunity to 
test the basis and reliability of the 
experts’ opinions and conclusions.”29 
Alternatively, the court of appeals 
found the testimony was admissible as 
expert opinion “basis” testimony under 
ER 703 and ER 705.30 

Based on Bullcoming and Williams, 
WACDL colleague David Zuckerman 
has argued for reversal because: 

1. the testimony in Lui was hearsay 
as it was offered for the truth of 
the matter asserted (not under ER 
703); 

2. it was “testimonial” as the out-of-
court statements were prepared 
with knowledge they would be 
used at trial; 

3. even under Justice Alito’s test, the 
“primary purpose” was to develop 
evidence to use at trial against a 
targeted suspect; and 

4. even if offered as ER 703 expert 
“basis” testimony, a five-four ma-
jority of the U.S. Supreme Court 
rejects this as a shield to the Con-
frontation Clause.

Stay tuned. 
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Applying the Marks Doctrine to 
Williams v. Illinois

Fortunately, I was smart enough 
to attend a CLE in June featuring The 
Father of Crawford, Jeffrey Fisher. He 
explained (a) how to add up to five 
and (b) the application of the Marks 
doctrine.31 What follows is, in part, my 
attempt to communicate Professor 
Fisher’s analysis and ideas on dealing 
with the Williams decision. 

To determine the precedential value 
of a plurality decision, lower courts 
must apply the Marks doctrine.32 The 
Marks doctrine clarified the preceden-
tial value of plurality decisions — deci-
sions where five justices concur only 
in the judgment, but not the reasoning 
behind it. Prior to the Marks decision, 
lower courts were left to decipher 
which justice’s concurring opinion is 
binding, leading to many inconsistent 
rulings on the same issue. 

The Supreme Court resolved this 
issue in Marks when the justices 
decided to follow the “narrowest 
grounds” approach to give some 
consistency to the precedential value 
of plurality decisions. The court held 
that binding precedent of a plurality 
decision should be the rationale of the 
justice(s) who concurred on the “nar-
rowest grounds.”33 Quoting Marks:

When a fragmented Court decides a 
case and no single rationale explain-
ing the result enjoys the assent of 
five justices, “…the holding of the 
Court may be viewed as that posi-
tion taken by those members who 
concurred in the judgments on the 
narrowest grounds.34

The doctrine is intended to limit 
the precedential reach of fragmented 
opinions, while ensuring that they are 
followed by lower courts.35 One way 
to determine the “narrowest grounds” 
is to look for the opinion most clearly 
tailored to the specific fact situation. 
Put another way, this approach looks 
for the opinion that would apply to the 
fewest cases. 

So which opinion should lower 
courts apply from the Williams 
decision? In one sense, the plural-
ity opinion of Justice Alito is broad: 
no Confrontation Clause issues with 
hearsay relied upon by experts — 
whether in a formal, sworn document 
or an informal letter or investigative 
report — as it is not offered for the 
truth of the matter asserted but rather 
as a basis for the testifying expert’s 
opinion. But five justices flatly rejected 
that analysis. 

So let’s say a non-testifying expert’s 
unsworn report about work performed 
with a “primary purpose” to develop 
evidence against a targeted suspect is 
admitted at trial as substantive proof 
of the charge. Justice Alito’s foursome 
would presumably find a forensic 
statement to be testimonial only if 
the “primary purpose” test were met, 
whereas the four dissenters would 
more broadly find it testimonial even 
if the work was done simply to catch 
somebody. The “primary purpose” test 
then becomes the narrowest point on 
which a majority of justices agree. In 
that context, the Alito opinion could be 
considered the narrowest view.

The Thomas opinion found the 
report to be hearsay but not formal 
enough to be considered testimonial. 
Justice Thomas found the report to 
be offered for the truth of the matter 
asserted — but his opinion narrowed 
the reach of the Confrontation Clause 
to formal documents, such as sworn 
affidavits and certificates, offered as 
the functional equivalent of a testifying 
witness. In his view, informal letters or 
reports, such as the Cellmark report, 
do not impact the Confrontation 
Clause because they do not qualify as 
being “testimonial.” 

Therefore, in certain contexts, Jus-
tice Thomas’ narrow opinion will con-
trol the outcome. Outside lab reports 
considered by the testifying expert 
are offered for the truth of the matter 
asserted. ER 703 expert “basis testi-
mony” is really offered for the truth 
and thereby subject to the protections 

of the Confrontation Clause. But, 
under the Thomas opinion, this would 
only apply to affidavits, certificates and 
other types of formalized, sworn docu-
ments utilized in lieu of live testimony 
by their author. 36

Applying Williams to Breath Testing 
Equipment Maintenance Certificates
In the context of DUI prosecutions, 

BAC test results are offered to the fact 
finder for the truth of matter asserted, 
ultimately that the driver’s blood-
alcohol was a certain level. Indeed, the 
BAC machines are made, maintained, 
and calibrated for the specific purpose 
of litigation — criminally prosecuting 
and convicting DUI offenders. In order 
to lay the necessary foundation for the 
admissibility of the BAC test results, 
the state relies on certificates provided 
by others, to establish the machine 
and its components are properly 
maintained and in working order. The 
state’s expert testimony at trial as to 
the BAC level is directly based upon 
the truth of the certificates received 
from other labs regarding work done 
by other technicians or experts. These 
folks are witnesses against the defen-
dant. Without their work, the govern-
ment can’t prove its case.

Certificates relating to the main-
tenance and calibration of the BAC 
machine and its components used to 
form the basis of a testifying expert’s 
opinion are hearsay. They are offered 
for the truth of the matter asserted, 
namely that the results of the test are 
accurate and reliable. Further, such 
certificates are “testimonial” under 
Justice Thomas’ view as they are the 
very type of formal documents he 
describes — certificates prepared for 
purposes of litigation to be used in 
lieu of live testimony from the expert 
or technician who actually performed 
the work. In the end, BAC and related 
maintenance certificates are, at least 
arguably, testimonial hearsay and 
subject to Confrontation Clause protec-
tion under Williams v. Illinois. Expert 
testimony about the results of scien-
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tific tests should not be admissible 
unless the accused has the opportu-
nity to cross-examine the authors of 
the certifications relied upon by the 
testifying expert. Under Williams, 
the Court can no longer admit such 
hearsay under the guise of it being 
the basis of the testifying expert’s 
opinion. The Confrontation Clause 
trumps state court rules.

Conclusion: Take It to the Limit
Defense counsel should recognize 

the context of the scientific evidence 
as used in a given case and try to 
utilize the “fractured” Williams deci-
sion whenever an expert’s testimony 
is based on reports or certificates 
authored by someone else. To pro-
tect our clients’ confrontation rights, 
we need to insist on the opportunity 
to confront the authors of these 
documents face to face as they are 
witnesses against our clients.37  We 
need to push the bounds of Crawford 
as they continue to evolve.

Mark Prothero is the defense bar 
representative to the Washington State 
Forensic Investigations Council.  He 
wishes to thank WACDL colleagues 
David Zuckerman, Ken Fornabai, and 
Professor Jeff Fisher for their insights 
and generosity in sharing their work 
on these issues. 
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DUI
Refusing to accept a refusal.
BY ROBERT AULT

I can’t think 
of a worse 
feeling as 

a criminal de-
fense attorney 
than having to 
watch a client 
suffer the con-
sequences for 
something he 
or she didn’t 
do. While 

one-word verdicts and thick envelopes 
from the Department of Licensing 
are never easy to take, it’s even more 
unbearable in these cases. Never is 
a driver arrested for DUI more likely 
to suffer the consequences of a false 
allegation than in an “earnest attempt” 
case. While these can be the most 
frustrating cases (especially in front 
of a selective few hearing examiners), 
they can also be the most fun.

“[A] refusal … occurs where the 
conduct of the arrested motorist is 
such that a reasonable person in the 
officer’s position would be justified 
in believing that such motorist was 
capable of refusal and manifested an 
unwillingness to submit to the test.” 
Strand v. Department of Motor Vehicles, 
8 Wn. App. 877, 882 (1973). Further, 
“whether a driver has refused a blood 
alcohol test by refusing to comply 
with the testing procedure is a ques-
tion of fact.” Rockwell v. Department 
of Licensing, 94 Wn. App. 531, 535 
(1999). Finally, “if a subject has made 
an earnest attempt to furnish a valid 
breath sample, but it is not accepted 
by the instrument, [it] is not a refusal.” 
WSP DataMaster Operator Informa-
tion Manual, Breath Test Section, P.25, 
2000. 

On the negative side, it is obvious 
that hearing examiners, judges, jurors 
and prosecutors are left to rely on an 
officer’s subjective opinion when faced 
with the question of whether an al-
leged refusal was based on an earnest 
attempt. On the positive side, we, as 
defense attorneys, have the opportuni-
ty to educate our respective audiences 
in how officers often reach their con-
clusions improperly and without utiliz-

ing tools recommended by our state 
toxicologist. While this is far from an 
exhaustive list of issues we should be 
looking at in an earnest attempt case, 
here are some thoughts I have after 
handling a few of these cases.

Subject’s Own Issues
While we all know that the Data-

Master is a reliable, state-of the-art, 
error-proof device capable of determin-
ing one’s exact breath alcohol content 
(why else would our state be willing 
to spend over a million dollars in this 
lousy economy to bring in the Drae-
ger?), it is important to remember that 
the DataMaster is incapable of taking 
into account each subject’s individual 
medical conditions. Various medical 
conditions and ailments can obviously 
affect one’s ability to provide a breath 
sample (i.e., asthma, pneumonia, bron-

chitis, pulmonary disease, small lung 
capacity, heavy smoking, shortness of 
breath caused by stress or medication, 
etc.) Thus, a medical evaluation can 
be a necessity when a client tells you 
that she or he had difficulty provid-
ing a breath sample or blowing for an 
extended duration. 

Pertaining specifically to petite 
women, a current employee of the 
WSP Impaired Driving Section testi-

fied in one of my hearings that “small, 
slender females can have extreme 
difficulty providing samples….”  Fur-
ther, this is because “[female] lungs 
don’t have the same volume as males.” 
While you won’t find these statements 
in any of the training manuals, this 
WSP employee testified that this infor-
mation is communicated in most of the 
DataMaster training classes that this 
employee has attended (feel free to 
contact me if you want more informa-
tion). 

While our client’s own medical 
issues may have played a significant 
part in the DataMaster’s failure to 
produce a valid result, it is important 
to note that officers routinely fail to 
follow the instructions set forth — and 
required — by the state toxicologist 
when administering breath tests.

It is important to remember that the 
DataMaster is incapable of taking into 
account each subject’s individual medical 
conditions.
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Failure to Follow Training Protocol 
When Administering

When explaining how to provide a 
breath sample, officers are trained to 
inform the subject, “Blow steadily into 
the mouthpiece 10-15 seconds. I will 
tell you to stop.” “The blow need only 
be strong enough to stop “PLEASE 
BLOW” from flashing, but should be 
as long as possible. A sound will ac-
company the blow when air is traveling 
thr[ough] the sample chamber.” WSP 
Training Outline for BAC DataMas-
ter, Infrared Breath Test Instrument, 
Operator Refresher, p. 21, 2008. Breath 
samples can be accepted well before 
10 seconds of exhalation has elapsed, 
but the training manuals clearly 
direct officers to use the 10-15 second 
language. Officers are also trained that 
“consistent coaching will yield consis-
tent samples.” Id. Thus, it is important 
to know what your client was told prior 
to and during the time that they were 
attempting to provide a sample.

In one of my hearings, an officer 
admitted to directing my client to blow 
hard when attempting to provide a 
sample. This testimony was somewhat 
of a gift since our own state toxicolo-
gist has found that “a hard blow will 
not be accepted.” Id. In a different 
case, an officer wrote in their narrative 
that they had told my client to provide 
a slow breath. This was also helpful 
testimony, as a slow breath is likely 
to lead to an inadequate amount of 
breath being offered into the machine. 
How could someone slow their breath 
without reducing the force of their 
attempt? Again, a subject is not to be 
told to blow hard or slow. Rather, our 
clients should be directed to blow 
steadily into the machine. 

“If after two minutes of PLEASE 
BLOW, a sample has not been ac-
cepted, the display will read SUBJECT 
REFUSE Y/N?” WSP Training Outline 
for BAC DataMaster, Infrared Breath 
Test Instrument, Basic Operator, p. 39, 
2008. At this point, the DataMaster 
will prompt the officer to enter wheth-

er the subject has refused to comply 
with the test. “The Officer must decide 
whether the subject is unable or un-
willing to provide a proper sample and 
be able to articulate the cause/facts 
for his/her reasoning in the arrest 
report. If unable [to provide breath 
sample], end test with an INCOM-
PLETE, then proceed with the Implied 
Consent Warnings for Blood. If unwill-
ing [to provide a sample], end test with 
a REFUSAL. Be able to articulate the 
reasons for a refusal.” Id. 

The “unable” and “unwilling” 
language can obviously be extremely 
important. In a recent case, a client 
vomited on the way to the police sta-
tion and, upon arrival, informed the 
trooper that he believed he might 
vomit again if he blew into the breath 
test machine. The officer then advised 
my client of the ICW for blood, which 
my client refused. At the motions 
hearing, the court agreed that vomit-
ing previously and exhibiting a fear of 
doing so again did not make my client 
“unable” to provide a breath sample. 
Thus, the trooper lacked the authority 
to go to blood, and the blood refusal 
was suppressed. In other words, pay 
close attention to the specific language 
of the statutes, training manuals, and 
case law.

In another case where video evi-
dence along with DataMaster records 
showed that nearly every subject 
directed to blow by one specific officer 
(regardless of the BAC machine) had 
exhalation times of over 20 seconds. It 
turned out that this was the result of 
the officer administering breath tests 
in a manner for which a breath sample 
was unlikely to be accepted without a 
significantly long exhalation attempt. 
I have heard stories of officers pulling 
the mouthpiece away from subjects 
— denying sufficient time to provide 
a sample, and of the officer pulling 
the mouthpiece away from the sub-
ject before anything could be heard. 
Whereas, in the officer’s subsequent 
self-test, the officer was blowing into 
the machine even after a “beep” had 

been heard. These were all officer-
induced failures, not client-induced 
failures. 

Failing to Use Tools in Reaching 
Conclusion

RCW 46.61.506(3) makes clear that 
breath tests are considered valid only 
if performed according to the methods 
approved by the state toxicologist. 
Thus, a review of any/all training 
manuals is recommended in earnest 
attempt cases. In such manuals, you 
will see that the state toxicologist has 
provided officers with a few helpful 
tools to assist them when trying to 
determine whether a subject has made 
an earnest attempt. 

“Check[ing] for condensation,” and 
“performing a self-test” are two things 
that the state toxicologist has recom-
mended and, in some cases, required 
officers to do when attempting to 
determine whether an earnest attempt 
has been made. In regard specifically 
to a self-test, it is important to look 
closely at the language in the different 
WSP manuals. For example, the 2008 
Basis Operator manual states, “if [the 
officer is] in doubt about the sample 
acceptance of an instrument, the of-
ficer can run a test with his breath to 
check it.” Id. at 13. But the 2008 Oper-
ator Refresher states, “if [the officer is] 
in doubt about the sample acceptance 
of an instrument, the officer should run 
a test with his breath to check it.” 2008 
Operator Refresher at 6. I know which 
manual I would refer to regarding this 
issue.… Regardless of whether “can” 
or “should” is used, a self-test is one 
of the very few tools provided by the 
state toxicologist to assist an officer 
in determining whether a subject has 
made an earnest attempt. Thus, what 
explanation does the officer have for 
not attempting a self-test?

Though I would argue that a self-
test should be done every time an 
officer is forced to make a decision 
regarding an earnest attempt, it is im-
portant to note that the occurrence of 
a self-test merely tells us that the Data-
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Master is capable of accepting a breath 
sample from a subject who (presum-
ably) hasn’t consumed any alcohol, 
has successfully provided breath 
samples into a DataMaster before, and 
doesn’t have any medical limitations 
preventing him or her from providing 
a successful sample. In other words, if 
no self-test, why? If there is a self-test, 
it doesn’t really tell us anything about 
the subject’s capabilities. 

Additionally, training manuals refer 
to what an officer will hear and see 
when administering a test (i.e., the 
“Please Blow” instructions on the 

machine, hearing a “buzzing sound.” 
2008 Basic Operator at 13. While 
noting these things in a narrative isn’t 
required, don’t we expect officers to 
dot their I’s and cross their T’s before 
reaching their conclusion as to wheth-
er a subject has made an earnest at-
tempt? Furthermore, if asked, most of 
those responsible for training officers 
on the BAC DataMaster will admit that 
unsuccessful breath attempts should 
be followed by a brief interview with 
questions pertaining to the subject’s 
medical history, etc. In my experience, 
however, it is far more common for 
officers to be angry with the absence 
of a result and merely assume that 
the subject must be messing with the 
machine or else a number would have 
resulted. Unless absolutely certain 
that the subject is attempting to thwart 
the machine, officers have no excuse 
to not stop and interview after the 
machine fails to accept samples.

As you already know, the WSP 
breath test website provides us with 
a significant amount of information 
pertaining to the breath test instru-
ment, calibration, etc. The website 
also provides us with information 
regarding how our clients blew into the 

breath test machine. For example, the 
numbers below BA1, ET1, BA2, and 
ET2 tell us how many attempts our 
clients made in their individual breath 
sample and also provide us with the 
duration of the last individual attempt 
at a breath sample. 

While this information can be 
useful, it is also often misinterpreted 
by our respective audiences. For 
example, it isn’t unusual to see a “0” 
under the ET1 or ET2 column when 
a refusal has been concluded. Some 
hearing examiners and prosecutors 
mistakenly interpret a “0” in the ET 

column of an unaccepted sample as 
proof that our clients didn’t blow at all 
into the machine (i.e., no exhalation 
time). However, it can be important 
to educate our respective audiences 
that the number in the ET column only 
refers to your client’s last individual 
attempt for their first or second breath 
sample. Thus, while your client’s BA1 
may be “7” and his or her ET1 may 
be “0,” this tells us absolutely nothing 
about how long your client was exhal-
ing into the machine on their first six 
breath attempts. Rather, the “0” only 
refers to the very last attempt, and 
there are countless explanations for 
this that have nothing to do with failing 
to provide a sufficient exhalation time.

You obviously want to review the 
database to determine if the specific 
DataMaster that your client tried to 
blow into tends to produce more unac-
cepted attempts than other machines. 
As mentioned above, take a look at 
the officer’s history of administering 
breath tests. Does her or his breath 
test administration yield an unusual 
amount of unaccepted samples? 
Request the officer’s old narratives 
to find out if the officer did a self-test 
and a medical interview after a differ-

ent subject’s unaccepted attempt, but 
failed to do the same for your client. 
Video taken from the BAC room, as in 
most cases, can be extremely helpful 
in an earnest attempt case. How many 
times have we cringed while reading 
an officer’s narrative only to watch the 
video and find out that the officer’s 
account of things varies significantly 
from what is seen on video? Video is 
invaluable. If it’s there, you want it. 

Use of Witnesses
Defense attorneys are often hesitant 

to have our clients testify. However, 
in earnest attempt cases, testimony 
from your client can be absolutely 
necessary in certain circumstances. 
Specifically in the DOL context, I have 
had my client testify in every single 
hearing when I was of the opinion that 
they were really trying to provide a 
breath sample. Though this occasion-
ally opens them up to questions that 
I would rather they not be asked, 
some examiners are going to want to 
hear from the only person who truly 
knows whether an earnest attempt was 
provided. I think even the worst DOL 
hearing examiners don’t want to see 
someone suffer the consequences for 
something they did not do. Further, 
I think some examiners view earnest 
attempt cases as the rare opportunity 
to feel good about ruling for a driver. 
From a human nature point of view, a 
hearing examiner is going to want to 
dismiss a proposed revocation when 
one’s breath attempt may have been 
earnest much more than the guy who 
tells the cop to jump off a cliff, but isn’t 
informed of the current ICWs.

An expert witness in an earnest at-
tempt case can be used to assist us in 
negotiation with the prosecutor, to pro-
vide testimony at a DOL hearing, and 
obviously, to get our point across in 
front of a judge or jury. I’ve used Tony 
McElroy, a former WSB tech, with 
much success in many of my cases. As 
for common state experts (i.e., offi-
cers, forensic scientist, techs), sub-
poenaing witnesses in earnest attempt 

Video taken from the BAC room can be 
extremely helpful in an earnest attempt case. 
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cases can, in certain circumstances, 
be in your client’s best interest. Don’t 
forget that officers often know less 
than we do about earnest attempts and 
the inner workings of the DataMas-
ter. Further, I had a WSP employee 
responsible for training others in the 
administration of the DataMaster 
provide honest and helpful testimony 
in a hearing when the arresting officer 
clearly ignored the mandates of their 
training. No one likes seeing their 
training ignored. 

Don’t Leave Common Sense  
at the Door

One of the mistakes I have made 
in the past with these types of cases is 
getting too technical with the specifics 
of the actual breath test process. While 
being familiar with the breath testing 
procedure and necessary protocol 
is obviously important, looking at 
earnest attempt cases from a rational 
point of view can be equally as impor-
tant.

Whether you are speaking to a 
hearing examiner, jury, judge or 
prosecutor, the question is essentially 
the same: was your client really trying 
to blow into the machine or not? Thus, 
the behavior of your client throughout 
the night — not just the specifics of 
the BAC attempts — should be re-
viewed.  It’s important to look at what 
else your client did that night that goes 
against the idea that she or he would 
subsequently have tried to manipulate 
the machine.  For example, does it 
really make sense for a cooperative, 
“do everything the officer asks them 
to do” client to try to thwart the breath 
test machine just before the officer is 
going to make a decision to book or 
not?  

Did your client provide a PBT 
sample? Did he or she have difficulty 
with this? Did the officer tell your cli-
ent what their PBT result was? I had a 
client who was informed by the officer 
immediately after the PBT sample 
came up that she was below the legal 
limit. The same officer arrested her 

and subsequently concluded that she 
failed to provide an earnest attempt at 
the police station and gave her a re-
fusal. Logically, it doesn’t make sense 
that someone would blow below the 
legal limit into the PBT, yet subse-
quently attempt to thwart the Data-
Master because they feared being .080 
or greater. While you and I know that 
a PBT sample just below the legal limit 
could be a .080 at the police station, 
most people arrested for DUI aren’t 
familiar with the process of alcohol 
absorption and the inaccuracy of PBT 
devices. Was your client told by the 
officer that she or he would be given 
a refusal if they didn’t stop messing 
around with the machine? While an of-
ficer isn’t required to inform a subject 
of this, doing so puts the subject on 
notice that any continued “horsing 
around with the machine” is going to 
result in at least a one-year revocation. 
This is a different situation than when 
a subject is unaware that their future 
failure to produce a sample will have 
repercussions.

Further, while having an IID on 
one’s vehicle can be embarrassing and 
costly (not to mention more dangerous 
than drinking before driving in some 
cases), having an IID for days isn’t 
seen by most people as the end of the 
world. In contrast, many view a one-
year revocation (or IID requirement if 
an IIL is obtained) as a consequence 
that must be avoided. Thus, we see 
more of our clients provide a sample 
rather than refuse. Does it make sense 
that your client would try to mess with 
the machine? Though they may not 
always appear aware of this, judges, 
jurors, hearing examiners and pros-
ecutors aren’t that different than most 
of our clients. Would it make sense to 
your respective audience that your cli-
ent would really try to manipulate the 
machine?

Make a Record and Spend the Time
My first earnest attempt DOL hear-

ing years ago didn’t end the way I had 
hoped. I had subpoenaed the officer (a 

good move for this case), but let the 
officer off far too easily. Rather than 
obtaining the testimony necessary to 
spoon feed the hearing examiner (and 
later the superior court judge), I didn’t 
go far enough with my questions. As a 
result, I walked out of the license revo-
cation hearing thinking two things: 

1. I wish I had made a better record 
during the DOL hearing; and 

2. A lack of intellectual curiosity isn’t 
necessarily limited to some of the 
benches of our district and munici-
pal courts. 

The lesson learned was to remem-
ber that my audience in an earnest at-
tempt case most likely won’t come into 
the hearing with much background 
— so I need to  be ready to go into the 
small details if necessary.

When I began practicing, an attor-
ney whom I consider a mentor, told me 
that the most common characteristic 
of the best attorneys was that they sin-
cerely cared about their clients’ cases. 
Earnest attempt cases are a great 
example of this. If you sincerely care 
about your clients want to make sure 
that they don’t suffer the consequenc-
es for something they didn’t (or maybe 
did) do, you are going to spend the 
time researching, talking to experts 
and witnesses, prepping your witness, 
and more — to give your client the 
best chance of being successful. 

While we may have lost earnest 
attempt cases/hearings in the past 
and may very well lose them again in 
the future, this shouldn’t be a result of 
a lack of effort on our part. Spending 
the time on an earnest attempt case 
(while still getting our teeth kicked in 
from time to time) may not be enjoy-
able, but having a client suffer the 
consequences for something she or he 
didn’t do is unbearable. 

Robert J. Ault practices in Bellevue at 
the Veitch Law Firm, where his primary 
focus has been defending those accused 
of DUI and other serious traffic offenses.
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Zen and the Art of Trial Practice
Reflections on a recent trial — and on a past CLE program.
BY RICHARD HANSEN

Nearly 
ten 
years 

ago I chaired 
a WACDL 
seminar called 
“Zen and the 
Art of Trial 
Practice.” 
The title was 
borrowed 
from the 

1974 best seller Zen and the Art of 
Motorcycle Maintenance. I thought the 
quirky name would get some attention 
and the seminar was well attended. 
Our lineup of great speakers covered 
a wide gamut of trial subjects with 
catchy topics like “asanas in the art of 
cross examination” and “the black art 
of PowerPoint.” The brochure prom-
ised that “in the end we will all medi-
tate on the sound of one hand clapping 
in the Evil Era of Ashcroft.”

At some point one of the attendees 
asked if we were actually going to talk 
about Zen Buddhism. I’m sorry to say 
that we never did, at least not directly. 
But I had an experience last week that 
reminded me of that seminar, and of 
the question about Zen. So here is my 
belated discussion on the subject. 

But first, I need to share the event 
that inspired me to write this.

Last Week’s Trial
This was a fairly ridiculous, al-

though serious, case that would have 
been declined in King County, where 
my firm is located. The charges were 
rape in the second and third degree, 
and they were based on an incident 
that occurred nearly three years ear-
lier when my client was in college and 

out drinking. He ran into a friend I will 
call “Joey” whom he knew casually, 
they got fairly drunk and the friend in-
vited my client to an apartment where 
he planned to crash for the night.

“Some girls live there,” Joey said, 
“and they are lots of fun.” 

Prophetic words. Or should I say 
“ironic.”

They picked up a six pack on the 
way and, when they arrived, encoun-
tered two college co-eds I will call 
“Gail” and “Janice” to protect their 
privacy. Not surprisingly, the females 
had been out drinking as well. And, 
while memories at trial were foggy and 
conflicting about whether they’d been 
drinking beer or vodka —  or both, the 
one fact that was proven beyond any 
reasonable doubt was that everyone 
present that night was pretty drunk, 
and using bad judgment.

The four of them chatted, face to 
face, around the kitchen counter in a 
brightly lit room for half an hour or 
more, then my client’s friend crashed 
on the couch. The females headed 
upstairs and crawled under the sheets 
on a queen-sized mattress. My client 
couldn’t fit on the small loveseat so 
he wandered upstairs and crawled 
in bed with the women, fully clothed 
and on top of the sheets, according to 
everyone. Unbeknownst to my client, 
Gail would occasionally “hook up” with 
Joey maybe once or twice a year. She 
and her friend Janice assumed my cli-
ent was Joey, so she started cuddling 
up to him. Janice giggled when she 
realized what they were doing, decid-
ed she should give them some privacy, 
and went downstairs “to pee.” As she 
left the bathroom she saw Joey on the 
couch and realized the guy upstairs in 

bed was the man they’d just met. She 
ran upstairs and banged on the door. 

Meanwhile, in the three or four min-
utes they’d been alone, my client and 
Gail had become ever more cozy. He 
pulled down his jeans entered her for 
ten seconds, according to Gail. Both 
she and my client recalled that she 
then uttered the words, “You’re not 
Joey.” The sex ended rather abruptly 
after that epiphany. Gail claimed he 
held her down for a few seconds, 
though my client adamantly denied 
this, and she didn’t add that detail until 
she was interviewed by the police a 
year and a half later.

Gail then barfed all over the bed 
and passed out, according to her own 
testimony. The next day she claimed 
to be “confused” about what had 
happened and didn’t really remember 
the details. She gave widely varying 
accounts to her friend Joey, her room-
mate Alicia (who had slept through 
the incident in an adjoining bedroom), 
and to her friend Janice, who had been 
drinking with her that night. She got 
checked a week later for pregnancy 
and STDs and told the medical staff 
she’d had a lot to drink, “passed out” 
and woke up with a guy on top of her 
having sex, who abruptly quit and left 
the room. Nothing about force or my 
client pretending to be Joey (all that 
came much later).

After a couple of months Gail got a 
puppy and moved next door because 
her roommate Alicia (the one who 
slept through it all) had an aggressive 
pit bull. So Alicia needed a replace-
ment roommate. She ran an ad on 
Craig’s list, and guess who responded? 
My client didn’t recognize the ad-
dress but when he showed up to tour 
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the place he realized he’d been there 
before. But what the heck, Gail had 
moved out (next door, as it turned 
out), and it seemed everyone wanted 
to put this sordid event behind them. 
He moved in and ran into his momen-
tary paramour on a regular basis, even 
had drinks with her one evening, but 
they never discussed the incident.

Then nearly a year later Gail 
hooked up with Joey again and, while 
relaxing in a hot tub, he mentioned 
that he thought it rather weird that 
she lived next door to the guy from 
the mistaken identity tête-à-tête. She 
became outraged, claiming she hadn’t 
a clue it was the same dude. 

Her drinking companion Janice had 
similar problems making the connec-
tion. In court, when the prosecutor 
asked Janice to identify my client 
(who was sitting next to me at counsel 
table), she picked out a thin young 
guy from the prosecutor’s office with 
bright red hair who was sitting on the 
front bench on the other side of the 
courtroom. My client weighs about 
twice as much and has black hair. Beth 
Loftus would love this story. 

The theme of my closing was basi-
cally: “The only crime in this case is 
forcing these young people to recount 
the most embarrassing night of their 
lives in a public courtroom,” and 

the jurors agreed. It was a very fast 
verdict, and several of the jurors were 
upset that the county spent thousands 
of dollars flying witnesses in from 
California for this ridiculous trial. 

So What Does This Case Have to Do 
with Zen Buddhism?

Well, the trial is just the backdrop 
for this article. After the verdict, I 
had a long talk with the jurors and 
the judge, who gave me some great 
feedback, including the comment that 
they believed I sincerely felt bad for all 
the people involved, including Gail, the 
alleged victim, who had to recount her 
heavy drinking and the intimate details 
of her occasional “hook ups” with Joey. 
I told the jurors and the judge that my 
feelings of compassion for the young 
woman were genuine, not just a trial 
tactic. That was the truth, and they 
believed me. 

When I got back to Seattle that 
evening I was surprised to find the nic-
est email from the case detective who 
conducted the investigation and sat 
through the trial. He wrote:

I would just like to echo what the 
judge had to say about your profes-
sionalism and courtesy. It was truly 
a pleasurable experience to try this 
case with you. Congratulations on 
your victory.

The Dalai Lama describes Bud-
dhism this way:

I believe there is an important 
distinction to be made between 
religion and spirituality. Religion I 
take to be concerned with belief in 
the claims to salvation of one faith 
tradition or another — an aspect of 
which is acceptance of some form 
of meta-physical or philosophical 
reality, including perhaps an idea of 
heaven or hell. Connected with this 

continued on page 22
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Briefs
WACDL NEWS

WACDL Amicus Committee Update
Sheryl Gordon McCloud, who has 
been a co-chair of the WACDL Am-
icus Committee since 1999, has taken 
a leave from this position effective 
September 7, 2012. Amicus Commit-
tee co-chairs Suzanne Elliott and Lila 
Silverstein continue to serve.

WACDL has filed the following 
amicus briefs since May of 2012:

•	 State v. Vasquez No. 87282-1 (filed 
June 4, 2012)

Issue: Whether possession of a 
forged instrument is sufficient to 
show intent to defraud. Amicus 
authors: Sarah Dunne, Nancy L. Tal-
ner, Vanessa Hernandez, Suzanne 
Elliott, and more (joint brief with 
ACLU, WDA and NWIRP); repre-
senting Vasquez: Nancy Collins.

•	 State (petitioner) and Richardson 
(petitioner) v. Siegel (respondent) 
(filed 7/10/12 and 8/31/12)

Issue: Motion to appoint indigent 
defense counsel in case involving 
sealing of juvenile convictions & 
ability of third party to unseal. Am-
icus authors: Suzanne Elliott, Travis 
Stearns, Sarah Dunne & Nancy 
Talner (joint brief with WDA and 
ACLU-WA); Richardson is repre-
senting himself.

WACDL and WDA later filed an 
amicus brief arguing (1) that GR 15 
establishes sufficient procedures 
to protect the public’s interest in 
open courts — as well as rights of 
persons who have obtained a court 
order sealing their records — so 
the court should decline the par-
ties’ invitation to either ignore or 

rewrite the rule; (2) Because he did 
not timely appeal that order, Siegel 
cannot challenge the propriety of 
the 2002 sealing order; (3) An order 
denying a motion to unseal is not 
a final judgment; and (4)To ensure 
the fairness of the proceeding, this 
court should reaffirm the require-
ment of appointment of counsel 
both before the trial court and on 
appeal. Amicus authors: Greg Link, 
Suzanne Elliott & Travis Stearns 
(joint brief with WDA). 

•	 State v. Smith, 165 Wn.App 296 
(filed August 3, 2012)

Issue: We argue that the attenua-
tion doctrine is incompatible with 
the near categorical status of the 
exclusionary rule under Art. I, sec. 
7 and should be rejected. Under the 
“fruit of the poisonous tree” doc-
trine, when an otherwise unknown 
witness is identified as a direct 
or indirect byproduct of an illegal 
arrest or search, any testimonial 
evidence must be excluded unless 
there is an independent source for 
the witness’ identity. Representing 
WACDL: Tom Conom & Derek 
Conom; representing Smith: David 
Koch.

•	 State v. Larry D. Tyler, No. 87104-3 
(filed 8/20/12)

Issue: Should the court reaffirm 
the rule that consent is required 
prior to an inventory search, given 
(1) the primary purpose of the 
inventory search is to protect the 
individual‘s property; (2) requir-
ing consent prevents the use of  
inventory searches as a pretext for 
evidentiary searches; and (3) other 
concerns can be addressed without 
performing an intrusive search over 
the individual‘s objections? Repre-
senting WACDL: Lila Silverstein 

(joint brief with ACLU-WA); repre-
senting Tyler: Jim Reese.

•	 State v. Bueno (No. 87297-0) (filed 
9/21/12)

Issue: In support of retroactive ap-
plication of the standard for com-
petent representation outlined in 
Padilla v. Kentucky. Amicus authors: 
Ann Benson, Travis Stearns, David 
Zuckerman, Matt Adams, & Sejal 
Zota (joint brief with WDA, NWIRP 
& NLG).

Since May, there have been rulings 
in the following cases where WACDL 
was amicus:

•	 State v. McCuistion (81644-1), Wash-
ington State Supreme Court

Issue: Whether a statute that pre-
scribes the type of evidence sexual-
ly violent predators can use to show 
they qualify for a release hearing is 
constitutional.

Ruling: Mr. McCuistion had neither 
a statutory nor a constitutional 
right to an evidentiary hearing 
because he did not present prima 
facie evidence that his condition 
had changed such that he no longer 
met the criteria for confinement. In 
addition, the court also held that 
the challenged amendments do not 
violate procedural and substantive 
due process. And the court con-
cluded that the 2005 amendments 
do not violate separation of powers 
principles. 

Amicus authors: Travis Stearns & 
Suzanne Lee Elliott (joint brief with 
WDA, TDA and Snohomish County 
PD); lawyer for McCuistion: Nancy 
Collins.

•	 In Re PRP of Weber (No. 85992-2)

Issue: Whether a petitioner who 
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makes a credible showing of “actual 
innocence” should be permitted to 
challenge his conviction and incar-
ceration even if the evidence of in-
nocence is not discovered until after 
the one-year time limit set forth in 
RCW 10.73.100. 

Ruling: The Washington State 
Supreme Court ruled that, although 
the state’s case at trial was circum-
stantial, the new evidence Weber 
presents is insufficient to show he 
is factually innocent. Representing 
WACDL: Todd Maybrown; repre-
senting Weber: Michael Kahrs.

•	 In Re the PRP of Hoyt Crace (No. 
85131-0) 

Issue: what prejudice standard 
applies to ineffective assistance of 
counsel claims on collateral review? 

Ruling: In July, the the court agreed 
with WACDL’s argument that there 
is no “double prejudice” standard 
for claims of ineffective assistance 
of counsel on collateral review. Rep-
resenting WACDL: Lila Silverstein 
and Sheryl Gordon McCloud.

•	 State v. Kosewicz & Brown, No. 
836852-5

Issue: We argued that the murder 
convictions of two defendants 
should be reversed. The two de-
fendants in this case were charged 
with murder, but also, inter alia, 
with kidnapping as ingredient for 
the murder of the same victim. 
Due to an error in the jury instruc-
tion, the kidnapping charges were 
reversed for both defendants; how-
ever, their murder charges were not 
reversed. 

Ruling: In June, the Washington 
State Supreme Court acknowledged 
that the lower court had reversed 
the predicate kidnapping convic-

tions (due to a notice defect), and 
that the question was whether the 
crimes that depended on those 
kidnapping convictions also had to 
be reversed. Representing WACDL: 
Sheryl Gordon McCloud; repre-
senting Kosewicz & Brown: Janet 
Gemberling.

•	 Koenig v. Thurston County, No. 
37446-3-II

Issue: Public records requests in 
criminal cases.

Ruling: In September, the Washing-
ton State Supreme Court ruled that 
neither SSOSA evaluations nor the 
victim impact statement are investi-
gative records within the meaning 
of RCW 42.56.240. Accordingly, the 
court reversed in part, affirmed in 
part and remanded the case for fur-
ther proceedings.  Amicus authors: 
Amy Muth, Travis Stearns, Suzanne 
Elliot (joint brief with WDA).

There has also been court action 
in two other WACDL amicus cases. 
On October 15, the Washington State 
Supreme Court held a second oral 
argument in State v. Lui (whether a 
criminal defendant’s right to confront 
witnesses is violated when an expert 
witness for the state testifies based 
on a nontestifying expert’s report), 
to address the impact of Williams v. 
Illinois. Amanda Lee wrote WACDL’s 
amicus brief; David B. Zuckerman is 
representing Lui.

Lenell Nussbaum was the author of 
WACDL’s amicus brief in State v. Ed-
wards I (No. 41054- 1- II), arguing for 
publication of pages 21-24 of the slip 
opinion, headed: “II. Insufficient Evi-
dence.” In August, the court of appeals 
called for response to our motion.

New WACDL Member Benefit
WACDL has partnered with the Law-

yers Association Trust to assist attor-
neys and their staff members in obtain-
ing insurance coverage at reasonable 
rates, while simultaneously supporting 
WACDL. The program administrator, 
Moranco & Associates, “shops” the in-
surance market for you, searching for 
the lowest rates currently available for 
professional liability, individual life/
disability, employee benefits, and long 
term care insurance. The Lawyers As-
sociation Trust will make a contribu-
tion to WACDL for each policy written 
to a WACDL member. 

John Brangwin, a member of the 
WACDL Board task force that recom-
mended this program, told us, “With 
Moranco I pay less for my firm’s 
malpractice and health insurance, get 
fast personalized service, all while 
financially supporting WACDL. Now 
that’s what I call a win.”

For a free, no-obligation quote, con-
tact Moranco & Associates at 509-324-
0640 or info@moranconational.com.

If you are a member of the Wash-
ington State Association for Justice 
(formerly WSTLA), you are likely fa-
miliar with this program — they have 
been partnering with LAT/Moranco 
since 1995. If you are already partici-
pating in the program through WSAJ, 
please let Moranco know that you are 
also a WACDL member and would like 
the contribution for your participation 
split between WACDL and WSAJ.

WDA NEWS

Ann Benson Recognized
Ann Benson, directing attorney for 
WDA’s Immigration Project, received 
the WSBA Civil Rights Law Sec-
tion’s 2012 Civil Rights Distinguished 
Service Award for her devotion to civil 
rights in the State of Washington. 
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Nancy Talner, who helped present 
the award at the section’s September 
25 annual event, noted that “Immigra-
tion law is a highly specialized, techni-
cal legal field and Ann not only has 
mastered it but she is adept at explain-
ing it to others, whether it be in the 
context of a CLE or advising clients or 
advising the public defenders through-
out Washington who know they can 
turn to her and her project for advice 
on difficult issues that have an enor-
mous impact on their clients’ lives.”

Prior to joining the WDA staff, 
worked as the legal director of the 
Northwest Immigrant Rights Project 
and taught immigration law at the Uni-
versity of Washington School of Law. 
She has served on the board of direc-
tors for the National Immigration Proj-
ect of the National Lawyers Guild, One 
America (formerly Hate Free Zone), 
and the National Network to End 
Violence Against Immigrant Women. 
In 2005 Ann received the Lexis Nexis 
Daniel Levy Memorial Award for Out-
standing Achievement in Immigration 
Law. In 2009 she was honored with the 
“Friend of the Judiciary” award from 
the Washington Women Lawyers As-
sociation and in 2006 she received the 
NWIRP Golden Door Award.

Zen 
continued from page 19

are religious teachings or dogma, 
ritual, prayers and so on. Spirituality 
I take to be concerned with those 
qualities of the human spirit — such 
as love and compassion, patience, 
tolerance, forgiveness, contentment, 
a sense of responsibility, a sense of 
harmony, which bring happiness to 
both self and others. 

I am not very religious and don’t 
consider myself a practicing Buddhist, 
but I have been attracted to that form 
of spiritualism since college. I oc-
casionally meditate, and I’ve been prac-
ticing Bikram Yoga for a dozen years 
at the same studio. That practice has 
taught me that understatement, and 
even compassion for hostile witnesses 
and nasty prosecutors is far more ef-
fective in court than responding with 
anger or aggression. 

I have heard speakers at CLE pro-
grams claim that we should be aggres-
sive, even with alleged victims of child 
rape. 

“That’s our job,” they claim, “and 
jurors will understand. They expect 
that from us.”

I guess I have come to disagree 
over the 30+ years since my first trial 
as a Rule 9 intern in 1974. 

The prosecutor in my recent trial 
was very aggressive and dramatic, 
especially in his closing argument. I 
began my closing by telling the jurors 
not to expect that from me. I wasn’t 
there to lecture them or distract them 
with drama or histrionics. I told them 
I respect their role and would never 
lecture or tell them what to do. Then 
I discussed the many inconsistencies 
and contradictions in the evidence, 
and the credibility problems that result 
from intoxication, embarrassment, bad 
judgment and the natural tendency to 
blame others for our own bad behav-
ior. I noted that there are different 
types of credibility, and that it is only 
natural for a young woman to subjec-

Briefs
tively redefine the reality of a night of 
excessive drinking and embarrassing 
behavior. I humbly suggested that per-
haps Gail even believes her version of 
events because it portrays her as the 
victim and my client as a bad person, 
but her recollection is far from trust-
worthy. The humility felt good, and I 
think it was effective. I have seldom 
met a more receptive and friendly jury. 

But it was the kind note from the 
detective later that day that really 
inspired me to write this article. On 
the witness stand, he could not have 
been more honest and forthright. My 
client had limited resources, so that 
detective became my expert on the ef-
fects of intoxication, and he was a very 
helpful witness. 

“What is the first effect?” I asked. 
“Loss of social inhibition and judg-

ment,” he answered. 
It got better from there and his 

testimony became a major theme of 
my closing argument. 

And he was so gracious to send me 
that note. 

Does Buddhism Really Have a Place in 
the Courtroom??

Not everyone will agree with this 
approach. And I know there are times 
where we need to be aggressive with 
witnesses. I can do that, too, but I save 
those confrontations for witnesses who 
are truly lying or being evasive. Even 
then I rarely get in their face or raise 
my voice. Only when I know the jury 
feels the same way, and expects me to 
go after some lying scumbag. 

Anyway, this is the long overdue 
missing segment from that “Zen and 
the Art of Trial Practice” seminar 
many years ago. It’s not profound; it’s 
all about common sense and human-
ity. But sometimes we need to remind 
ourselves of the simplest trial tactics, 
and the most basic human attributes 
of compassion, kindness and humility. 
That, to my mind, is what Zen Bud-
dhism is all about.

Richard Hansen is WACDL’s founding 
president.

Ann Benson 
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CLE CALENDAR

Taking Your Trial Skills to the Next Level
December 7, 2012 - Seattle
Michael Iaria on using PowerPoint for opening state-
ment; Alan J. Cohen, PhD, on doing your own mock jury 
research on a budget; Aaron Weholt and Jay Syverson on 
demonstrative evidence; Bob Wayne on legal arguments 
for introducing graphic evidence at trial; Colette Tvedt 
on getting jurors to listen to experts; Alan J. Cohen, PhD, 
on preparing your client to testify; Mark Mestel on voir 
dire; Andrea Robertson on becoming a better storyteller; 
and David Allen on closing argument.  WACDL’s 25th an-
niversary holiday party & auction will be held the same 
evening.  Sponsor: WACDL

WDA’s 2012 Ethics CLE
December 14, 2012 - Seattle
Sponsor: WDA.

Serious Felonies 
March 15, 2013 - Seattle
Criminal defense in homicide, assault, and sex cases. 
Sponsor: WACDL.

WDA’s 2013 Defender Conference
April 25-27, 2013 - Winthrop
Sponsor: WDA.

WACDL Annual Conference 
June 6-8, 2013 - Chelan
Annual gathering for CLE, social events, and association 
business. For the best selection of room options, make 
your lodging reservations now by calling Campbell’s Re-
sort at 1-800-553-8225; let them know you are attending 
the WACDL conference. Co-chairs: Tricia Hahn & Aimée 
Sutton; sponsor: WACDL

WACDL Federal Bar CLE Programs: 
Federal Bar CLE Programs are held at noon, normally 
on the second Wednesday of each month, at the Federal 
Courthouse in Seattle. Please check the WACDL CLE 
calendar at wacdl.org for topics and speakers. Pre-
registration for these programs is not required; the fee 
is $15/program (or five for $50, free for WACDL patron 
members). 

To Register
WDA Programs: To register for WDA trainings, send 
an email to wda@defensenet.org and state the title and 
date of the training, or call 206-623-4321.

WACDL Programs: To register for WACDL CLE 
programs, go to our website, wacdl.org; call us at 206-623-
1302; or email us at info@wacdl.org. (Pre-registration not 
required for federal bar programs.)
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