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E vents such as the fatal 
shooting of unarmed black 
teenager Michael Brown in 
Ferguson, Missouri, growing 

officer safety concerns, and divergent 
accounts of officer-involved shootings, 
have fueled an interest in the use of 
police body-worn cameras (BWC). 
These officer-activated cameras clip 
to an officer’s uniform and can record 
audio and video of their interactions 
with the public. 

A 2012 study of the Rialto, Cali-
fornia, Police Department found that 
BWC decreased the number of police 
misconduct claims by 87% and reduced 
the number of times officers used force 
by 59% compared to the previous year.1 
These findings suggest that the use 
of BWC may significantly improve 
police-citizen interactions and avoid 
costly judgments in misconduct cas-
es. While potential improvements to 
government accountability and officer 
safety are significant, so are potential 
privacy concerns. As technology avail-
able to governments evolves, so does 
its potential to invade privacy in ways 
never imagined by the drafters of the 
Fourth Amendment of the U.S. Con-
stitution, or Article I, Section 7 of the 
Washington State Constitution.

Drafting BWC legislation that pro-
tects privacy rights, preserves evidence, 
and fosters government accountabili-
ty is no small feat. In March 2016, the 
Washington State Legislature passed 
Engrossed House Bill (EHB) 2362: con-
cering law enforcement and correction 
officers video and sound recordings. 
EHB 2362 sets rules on what BWC foot-
age is private under the Public Records 
Act, establishes a task force to research 
best practices, and encourages police 
departments to develop BWC policies. 
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EHB 2362 contains several sections that 
expire in 2019, in anticipation of incor-
porating task force recommendations. 

While many police departments 
in Washington have existing BWC 
programs, the Seattle Police De-
partment launched its Body-Worn 
Video Pilot Program on Dec. 29, 
2016. Pilot program details can be 
found in Section 16.091 of the Seattle  
Police Department Manual available at  
www.seattle.gov. As law enforcement 
policies governing the use of BWC 
emerge, honoring privacy protections, 
constitutional requirements, and Wash- 
ington law2 will be paramount. To that 
end, the governor’s Body Camera Task 
Force is charged with addressing pri-
vacy concerns, record retention time-
frames, and public access while hon-
oring constitutional protections and 
evidentiary requirements. 

Body-Worn Cameras:  
Retention and Access to Records 

Use of BWC can be a positive step 
toward making law enforcement agen-
cies more transparent and accountable 
to the public, as well as facilitating 
justice, improving officer safety, and 
building trust between police and the 
community. However, this will be true 
only if the records are retained and the 
public has access to the records that are 
created through the use of this technol-
ogy. Policies must be established to 
prevent the premature destruction of 
any video related to a detention, arrest 
or charge, including exculpatory evi-
dence and CrRLJ 4.7(d) material relat-
ed to criminal cases that may contain 
exculpatory value which cannot yet be 
determined or understood. Retention 
policies and timelines must prevent 
the destruction of Brady3 material and 
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destruction of crucial video footage before public, press, or 
legal professionals have had time to discover and request the 
material. The BWC video retention timeline must recognize 
that exculpatory or other defense use of BWC video could 
arise long after the incident date because of filing delays or 
post-conviction appeals.

Destruction of Exculpatory  
Evidence is Prohibited 
A retention policy must comport with current law. For exam-
ple, one early proposal suggested “only retaining videotapes 
in police accountability situations.” However, such a policy 
would violate constitutional due process, and may result in 
wrongful convictions and dismissal of criminal cases. When 
facing a criminal charge, the constitutional right to present 
a defense is one of the main ways in which individual officer 
misconduct has surfaced. A videotape depicting the crime 
scene, at the time of the incident, is required to be retained 
under CrRLJ 4.7 and is potentially exculpatory.4 If the de-
fense can show the state failed to preserve evidence, the case 
must be dismissed.5 

The Law Requires Disclosure of Exculpatory 
Video from Body-Worn Cameras 
Constitutional law and case law require that the exculpa-
tory video from BWC be disclosed, and penalties for non-
disclosure can be severe. In the landmark case of Brady v. 
Maryland6, the U.S. Supreme Court clearly established that 
prosecutors have an affirmative duty, as a matter of consti-
tutional law, to dis-
close all known ex-
culpatory evidence to 
the accused in a crim-
inal proceeding. If the 
prosecution suppress-
es evidence favor-
able to an accused, it 
violates due process 
as guaranteed by the 
14th Amendment to 
the U.S. Constitution. 
Exculpatory evidence 
is any evidence in the 
possession of the gov-
ernment that could 
be favorable to the 
accused. It includes 
not only evidence relevant to the issue of guilt, but also ev-
idence relevant to the issue of the appropriate punishment. 
Subsequent cases have also made it crystal clear that excul-
patory evidence includes evidence reflecting on whether 
witnesses against the accused are credible, which might be 
used by the defendant’s attorney at trial for purposes of im-

peachment.7 Police officers are often witnesses in criminal 
proceedings, and these constitutional principles mandate 
that facts bearing on an officer’s veracity and credibility 
must also be disclosed. 

Additionally, courts have held that this obligation on 
the part of the prosecution is an ongoing one that extends 
beyond a finding of guilt in a criminal trial. A prosecutor 
who comes into possession or knowledge of exculpatory 
evidence after a trial, therefore, is required to disclose it to 
the defendant or his counsel, who can use the information 
in the context of post-trial motions, direct appeals of a con-
viction or sentence, or in seeking habeas relief in state or 
federal court. Under these decisions, the expectation is that 
law enforcement agencies that have investigated a crime 
and developed the evidence that a prosecutor is going to 
use to carry out a prosecution will also make the prosecutor 
aware of potentially exculpatory evidence, as defined by the 
case law, so that the prosecution may disclose it to the de-
fense. The consequences of failing to do so in the context of 
a criminal prosecution can be severe, including dismissal of 
criminal charges and convictions.8 

The Duty to Disclose Exculpatory Evidence  
Extends to Law Enforcement
Courts have ruled that “exculpatory evidence cannot be kept 
out of the hands of the defense just because the prosecutor 
does not have it, where an investigating agency does. That 
would undermine Brady by allowing the investigating agency 
to prevent production by keeping a report out of the prosecu-

tor’s hands until 
the agency de-
cided the pros-
ecutor ought 
to have it, and 
by allowing the 
prosecutor to tell 
the investigators 
not to give him 
certain materials 
unless he asked 
for them.”9  

A finding of 
bad faith is not 
needed to im-
pose federal civil 
rights liability on 
police for failure 

to disclose exculpatory evidence. A 2009 decision of the U.S. 
Court of Appeals for the Ninth Circuit emphasizes the appli-
cation of this duty to law enforcement by exploring it in the 
context of potential police civil rights liability under 42 U.S.C. 
§1983 for failure to comply. In Tennison v. City and County 
of San Francisco, 548 F.3d 1293 (9th Cir. 2008), two men in  

"Use of BWC can be a positive step  
toward making law enforcement 
agencies more transparent and  
accountable to the public."
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prosecutor included a taped confession 
to the murder itself by another individu-
al and notes of interviews with individu-
als, which would have aided the defense. 
It was 13 years later that a federal court, 
based on this information, granted the 
two men habeas relief and they were set 
free. The freed men sued the police inves-
tigators for violating their rights to dis-
closure of Brady material. On the plain-
tiffs’ lawsuit against the investigators, the 
Ninth Circuit rejected the investigators’ 
defense that the duty to disclose excul-
patory evidence was not theirs, but the 
prosecutor’s alone. The court pointed to 
language in Youngblood v. West Virginia, 
in which the U.S. Supreme Court stated 
that Brady is violated when the govern-
ment fails to turn over even evidence that 
is “known only to police investigators 
and not to the prosecutor.” It also cited 
Newsome v. McCabe for the proposition 
that it was clearly established, as long 
ago as 1979 and 1980, that police could 
not withhold exculpatory information 
about fingerprints and the conduct of 
a lineup from prosecutors. The Ninth 
Circuit rejected the argument that the 
plaintiffs had to show that the inspectors 
acted in bad faith in order to impose li-
ability. No such showing is needed, the 
court found, to impose federal civil rights 
liability on police for failure to disclose to 
prosecutors exculpatory evidence. 

A recent case illustrates the impor-
tance of video retention and disclosure. A 
Washington Association of Criminal De-
fense Lawyers (WACDL) member litigat-
ed a case in which a police officer failed to 
turn on a dash camera after responding to 
a local nightclub regarding an altercation.  
The officer claimed that the defendant 
refused to respond to instructions and as-
saulted the officer. The defendant disput-
ed those facts. That officer, and another 
officer who responded to the scene, drove 
patrol cars that were equipped with audio 
and video recording. Through subpoena-
ing the dash cam information for the cars, 
the defense showed that it appeared that 
at some point prior to this occurrence, the 
officers turned off the cameras, despite 
the fact that an incident immediately 

California served close to 13 years in 
prison on a conviction for murder before 
being set free based on a finding of fac-
tual innocence. The court emphasized 
that the obligation to reveal exculpatory 
evidence to the accused’s defense attor-
ney applies to police, not just to prose-

cutors. The plaintiffs claimed that the 
two San Francisco homicide investiga-
tors “withheld exculpatory evidence and 
manufactured and presented perjured 
testimony during the investigation and 
prosecution” of them for murder. Ma-
terial allegedly not turned over to the 

Public access to BWC video will provide 
the public with a more objective record 

and a greater understanding of law  
enforcement-civilian interactions.
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prior to the nightclub incident had been 
recorded.  Notably, the cameras were de-
signed to come on when patrol lights were 
activated and remain on unless someone 
manually deactivated them. Seattle Police 
Department policy makes clear that the 
recording devices are to remain activated. 

The video in this case would have 
resolved the question of what occurred 
between the police officer and the defen-
dant. Eliminating a defense attorney’s 
ability to argue against the admissibil-
ity of such testimony or, alternatively, 
for dismissal of the prosecution, raises 
significant due process concerns. The 
government has a duty to preserve excul-
patory evidence.10 Under this test, wheth-
er the government acted in good or bad 
faith is irrelevant. This is an example of 
a case where some form of interference 
with the recording devices took place 
and evidence that could have decided the 
guilt or innocence of the defendant was 
lost. In this case, the state ultimately dis-
missed the charges. Sometimes mistakes 
are made in the preservation of evidence, 
but that does not relieve the state of its 
obligations to preserve evidence. Con-
sidering these cases, police departments 
must both retain and disclose BWC vid-
eos to systematically comply with Brady 
and CrRLJ 4.7 obligations. 

Access to BWC video by the public, 
media, defendants, and legal profession-
als is vital if BWC programs are to serve 
the goals of improving transparency, 
accountability, and trust between law 
enforcement and the public. Access to 
BWC video is a necessary component of 
the public’s ability to monitor the efficacy 
of any BWC program itself. In short, it is 
only when the public has access to BWC 
video that the stated objectives of the 
BWC can be achieved. While public ac-
cess to BWC video is crucial, safeguards 
must also be put in place to protect indi-
vidual privacy. Disclosure policies must 
be adopted that prevent public acquisi-
tion of video in specified situations. 

Constitutional due process requires 
that BWC video be retained and acces-
sible in a variety of circumstances. De-
struction and/or nondisclosure of video 

that may contain exculpatory evidence 
can result in wrongful convictions, dis-
missal of criminal cases, and severe fi-
nancial penalties. Further, public access 
to BWC video will provide the public with 
a more objective record and a greater un-
derstanding of law enforcement-civilian 
interactions, leading both to increased 
public awareness of police conduct and 
improvements in police-community re-

lations. As police departments around 
the country adopt BWC policies and 
programs, Washington can and should 
serve as a model of transparency and 
accountability by creating a comprehen-
sive retention and disclosure policy that 
provides citizens, defendants, and legal 
professionals the time needed to request 
and receive the video while complying 
with Washington public records laws. NWL
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