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President’s Page
New Year, New Laws, New Editor

Erik W. Legg, Farrell, White & Legg, PLLC

Fellow Defenders,
DTCWV is pleased to present you with this � rst issue of The DTCWV Defender for the 

New Year.  Newsletter committee chair Chuck Bailey (Bailey & Wyant, PLLC) and his team 
have an excellent edition prepared for you, with focus on legislative issues.  Meanwhile, your 
DTCWV Board of Governors and Legislative Committee are closely monitoring 2019 legislative 
developments of interest to our members.  For example, Vice President Mark Hayes (Robinson 

& McElwee PLLC) recently testi� ed before the Senate Judiciary Committee, on behalf of DTCWV, regarding Senate Bill 266 
concerning creation of an Intermediate Appellate Court.  Mark’s comments were focused upon the proposed structure and 
function of an Intermediate Appellate Court, should one be created, rather than the separate issue of whether West Virginia 
“needs” an intermediate court.   This is consistent with the position that DTCWV has taken to date on the issue, which is 
to focus on making sure that if a court is created, that it is structured and designed in the most ef� cient and effective way 
possible.  We continue to monitor this and other bills of interest (e.g., SB 258 relating to piercing the corporate veil, SB 360 
and HB 2680 regarding third party litigation funding, HB 2646 and 2675 regarding employment law issues, and HB 2670 
regarding medical monitoring, just to mention a few) and will be prepared to provide our input as warranted.

With this issue, we also transition to a new Editor for The DTCWV Defender.  Immediate Past President, 
Jill McIntyre (Jackson Kelly PLLC) has served admirably as Editor for several seasons, and she is now passing 
the reigns to new Editor (and current DTCWV Secretary) Todd Mount (Shaffer & Shaffer, PLLC).  We thank 
Jill for her excellent contributions as Editor, and we know that her high standards will be maintained by 
Todd.

 Neva Lusk of Spilman, Thomas & Battle, PLLC, a DTCWV Past President, was recently presented with 
DRI’s prestigious Mary Massaron Ross Award for the Advancement of Women in the Legal Profession.  Neva 

has long been recognized as a leader in the West Virginia defense bar and beyond, and also as a standard 
bearer for the advancement of women in the profession.  Please join us in congratulating Neva on this well-

deserved award, and in thanking her for her valuable contributions to this organization and to the profession.  Our very 
next issue will feature an in-depth interview with Neva – please don’t miss it!

With that, I will end this column by once again plugging our Annual Meeting, which will be held at Glade Springs 
Resort on June 12-14, 2019.  Please save the date, and note our charity drive for unused hotel shampoo, soap and the like 
– save them up as you travel and bring them to the meeting.   We have an excellent program put together for you, and we 
look forward to seeing you.  

Jill McIntyre (Jackson Kelly PLLC) has served admirably as Editor for several seasons, and she is now passing 
the reigns to new Editor (and current DTCWV Secretary) Todd Mount (Shaffer & Shaffer, PLLC).  We thank 
Jill for her excellent contributions as Editor, and we know that her high standards will be maintained by 
Todd.

DRI’s prestigious Mary Massaron Ross Award for the Advancement of Women in the Legal Profession.  Neva 
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Facing a New Year – Maybe I Need a 
Practice Development Plan

Michael Bonasso, Flaherty Sensabaugh Bonasso PLLC

When the new year comes, we 
often make a string of resolutions, 
many of which become dust within 
days or weeks.  But let me suggest 
a different new year’s approach to 
lawyers wanting to improve their 
practices and their career satisfaction 

levels – not new resolutions, but simply a plan.  Many years 
ago, our � rm started requiring annual practice development 
plans from our lawyers.  We were new to the process, but 
with the help of a consultant, we obtained some exemplar 
documents that addressed signi� cant areas, and we developed 
our own template.  Each lawyer completed his/her personal 
plan.  Some folks simply went through the motions, � lling out 
the forms without much thought or expectation.  But many 
embraced and engaged in the process.  I fell into the latter 
category – and what a difference it has made to my practice 
in the years that followed.  Below are the areas we address 
in our plans: 

1) Budgeting: This subject area seems a bit mundane, but 
with a few easily-measured targets, it has not been so dif� cult 
to manage over the years.  I determine how many billable 
hours I expect to work in the coming year (and how much 
I expect to collect in fees), how many � rm administration/
committee hours I expect to spend, and how many client and 
business development hours I expect to devote.  These metrics 
are easy to measure; but the trick for me has been to know 
my targets and to keep my eye on them throughout the year.  
That helped me to stay on track.  

2) Rates: This one can be a bit uncomfortable.  I list those 
clients I will approach for rate increases, and how much of an 
increase I will attempt to achieve.  Again, follow-through is 
easily measured.  Did I actually contact the clients on my list?  
Did I ask for the increase?  Did I get an increase?  Sometimes 
I get refused; sometimes I get deferred until next year; and 
sometimes I get the increase.  And after I learned to ask for 
increases early on, it became easier in the following years.

3) Firm Leadership and Involvement: I list speci� c matters 
relevant to my involvement in the law � rm or practice group, 
and I list ways in which I can bene� t the � rm or the group 
(e.g., serve on a � rm committee, assist in mentoring, improve 
� rm or group procedures, quality assurance/control, practice 
standards).  I list speci� c topics, activities and goals that can 
be reviewed at year-end to see if I have accomplished them.

4) Client Development Plan: This was the big one for 
me.  It was a challenge because it can be so far-ranging and 
ill-de� ned.  But if you take the time to create a plan the � rst 
year, it will be much easier to draft in succeeding years – it is 
simply a matter of updating last year’s plan for the coming 
year.  Our menu of possible activities was broad: a) potential 
new clients to be targeted and method of targeting; b) potential 
existing clients to be targeted for cross-selling to my of� ce or 

other of� ces and method of targeting; c) speci� c activities 
such as speaking or writing to be undertaken, including 
target forums and publications, and the topics for speeches 
and articles); d) membership or leadership positions (current 
or new) in professional organizations in the coming year.

For me, the Client Development Plan has proven invaluable.  
I have learned that a major feature of a successful plan is 
speci� city.  My � rst plan was a bit ambitious and somewhat 
over-reaching.  But over the years it has become a more realistic 
and tailored project for me.  Each year, I focus on speci� c 
targets and actions.  I list potential new clients to target in the 
coming year and the method I will use to target (e.g., contact 
an in-house counsel that I know through membership in a 
national lawyers’ group to which I belong; contact an outside 
counsel from another state that I know represents that client 
and seek an introduction; ask a person in charge of signi� cant 
case assignments if I may come to visit him/her to see if there 
are ways our � rm might help them in areas where they have a 
need; ask to visit a client to make introductions for cross-selling 
another partner in our � rm who might be able to help them 
in areas where I do not serve them).  Often, and signi� cantly, 
it is simply a plan to work on a panel or committee to begin 
to build long-term relationships with other defense counsel 
and/or in-house counsel – perhaps a door will open at some 
point in the future.  One of the bene� ts of this last approach is 
that I have made some wonderful friends along the way.  I also 
list speci� c activities, such as speaking or writing, that I will 
undertake in the coming year, listing speci� c organizations, 
forums, publications, topics, etc.  Finally, I list membership 
or leadership positions in lawyer organizations where I am 
willing to spend time developing relationships and contacts.  
Importantly, I am required to give cost estimates for each 
activity (not easy at � rst, but giving reasonable estimates 
became quite doable after a while).  

My planning document has become a “living document” 
for me.  I review it periodically throughout the year to see how 
I am doing compared to the plan.  I update it yearly (thanks 
to our � rm’s Business Development Committee folks who 
prod and cajole us until we update our plan for the next year).  
Frankly, after I made the � rst plan those many years ago, the 
annual exercise of updating is not time-consuming.  Sometimes, 
I delete items that did not work for me; sometimes, I modify 
them; sometimes, I can mark them off as “accomplished.”  
Over the years, I have been surprised to � nd how rewarding 
this process has been for me.  As I have reviewed my past 
client and business development plans, I am amazed at how 
many of my goals have been accomplished – simply because 
I thought them out, wrote them down, worked to meet them, 
and reviewed them annually.  

With this new year, I encourage you to develop your own 
practice development plan for 2019, review it throughout the 
year, and then update it annually.  You will be surprised at 
the difference it will make.
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 DTCWV Past President, Neva Lusk of Spilman, Thomas & Battle, 
PLLC, was recently presented with DRI’s prestigious Mary 
Massaron Ross Award for the Advancement of Women in the 

Legal Profession.  The Award recognizes an individual who demands 
and fosters equal opportunity for women in the legal profession and 
acknowledges outstanding individual accomplishments that demonstrate, 
innovative efforts fostering greater appreciation, advancement, and 
celebration of women in the legal profession’s culture and environment.  
Please join us in congratulating Neva on this well-deserved award!  
Also, be on the lookout for the next issue of the DTCWV Defender, 
which will feature an in-depth interview with Neva – don’t miss it!

Introduction
Charles Bailey, Bailey and Wyant, PLLC

The Members of the DTCWV 
expressed the need for a refresher 
course on the myriad statutory 
changes passed by the legislature to 
advance civil justice reform.  Defense 
and plaintiffs’ counsel alike are 
debating and analyzing the effects 
of this legislation.  This edition is a 
comprehensive overview of prior 

and potential legislation.  
I must begin by acknowledging the contributions of Jill 

McIntyre of Jackson Kelly PLLC.  Jill is giving up her post 
as editor of the Defender.  Jill was charged with ensuring 
consistency and making sure all the writers “looked good.”  
Jill will be missed, but we reserve the right to call her out of 
retirement.  Todd Mount of Shaffer & Shaffer, PLLC will be 
the new editor.  We are looking forward to working with Todd 
and are pleased he volunteered so quickly. 

Speaking of Jill McIntyre, she leads off this edition of 
The Defender with an article entitled “The 180 Day Rule,” 
discussing the statutory provision for identifying non-parties, 
what it means and how it is to be applied.  In conjunction with 
Jill’s article, John V. Palmer of Flaherty Sensabaugh & Bonasso, 
PLLC writes “The Viability of Third Party Complaints Under 
W. Va. Code §55-7-13a-d.”  Filing third-party complaints has 
been common practice in West Virginia, but John’s article 
raises serious questions about third party practice after the 
enactment of W. Va. Code §55-7-3a.  

Thomas Buck of Bailey & Wyant, PLLC gives an analysis 
of premises liability in “Common Sense Premises Liability: 
Will W. Va. Code §55-7-28 be Reasonably Applied?”  This is 
commonly referred to as the “open and obvious” rule.  Tom, 
however, tried a case with this defense and it was construed in 
a surprising manner.  Luke Lafferre of Dinsmore & Shohl, LLP 
also tackles premises liability in “The State of the Law Premises 
Liability, Asbestos, and Strict Liability.”  Luke also discusses 
W. Va. Code §55-7-28 and §55-7-27, liability of possessor of 
real property.  His articles also address the applicability of the 
Asbestos Bankruptcy Trust Claims Transparency Act, W. Va. 
Code §55-7F-1. et seq., the Asbestos and Silica Claims Priority 

Act, W. Va. Code §55-7G-1, et seq., and the limitations of 
products liability actions as codi� ed in W. Va. Code §55-7-31.

For those who represent state agencies, political 
subdivisions, and municipalities, Andrew Brison of Anspach 
Law gives a primer on quali� ed immunity.  Presently, the 
Supreme Court of Appeals of West Virginia’s application 
of quali� ed immunity is favorable to government agencies.  
Recent amendments to the West Virginia Medical Professional 
Act, W. Va. Code §55-7B-1, et seq. are analyzed.  Kace M. 
Legg of Flaherty Sensabaugh & Bonasso, PLLC writes “All 
Things in Their Proper Place: An Update on Evolving Venue 
and Forum Issues Under the WVMPLA.”  Casey focuses 
on the 2017 statutory enactment on venue and forum. She 
also tackles the controversial issue of arbitration agreements 
regarding health care providers. 

The WV Defender addresses employment law through 
“Employment Law Litigation Provides New Criteria for 
Evaluation and Remedial Legislation” by Christopher C. 
Ross and Jane Harkins of Pullin Fowler Flanagan Brown & 
Poe, PLLC.  Employment litigators know that W. Va. Code 
§55-7E-3 and §55-7-29 were signi� cant reforms in the context 
of employment law.  These sections substantially affected the 
law on front pay, mitigation of damages, and reinstatement.  
Punitive damages were also capped. 

Randall R. Saunders and Alex Turner of Nelson, Mullins, 
Riley, Scarborough, LLP tackle consumer litigation with 
“Dead Ends; No Private Cause of Action Under W. Va. §50-
4-1.”  Randall and Alex make the case that no implied private 
cause of action for claims under the West Virginia Consumer 
Protection Act exists in magistrate court.  In my experience, 
such actions are routinely � led in magistrate court.

Mark Hayes of Robinson & McElwee, PLLC (and Vice 
President of DTCWV) writes an insightful article “The Work 
is Not Completed – Tort Reform in 2019 (and Beyond).”  Mark 
takes a look back then fast forwards to 2014, when much 
civil justice reform was initiated.  Mark provides an update 
on the intermediate appellate court legislation now pending 
and addresses class action reform, which Senate President 
Michael Carmichael is championing, plus new efforts to limit 
or eliminate awards for medical monitoring when there is no 
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The 180 Day Rule
Jill McIntyre, Jackson Kelly PLLC

Comparative Fault and Several Liability
House Bill 2002 (2015) enacted four new statutes (W. Va. Code §§ 55-7-13a, 13b, 13c, and 13d) 

and repealed West Virginia Code §§ 55-7-13 (the former contribution statute) and 55-7-24 (the 
former apportionment statute).  West Virginia Code §§ 55-7-13a to 13d (2015) affect our handling 
of contribution and indemnity and implicate the empty chair doctrine and pre-verdict settlements 
by joint tortfeasors.  

The standard for fault in West Virginia is “comparative fault” meaning “the degree to which 
the fault of a person was a proximate cause of an alleged personal injury or death or damage to 
property, expressed as a percentage.”   Recovery is predicated on the assignment of fault to all 

responsible persons, including plaintiffs and nonparties, and liability is “several;”1 accordingly, each defendant is only li-
able for compensatory damages allocated in direct proportion to that defendant’s percentage of fault.2  

The trier of fact shall consider the fault of all other persons, regardless of whether the person was or could have been 
named as a party to the lawsuit.  When a nonparty is assigned fault, the plaintiff’s recovery is reduced in proportion, but 
assignment of fault does not create liability for the nonparty.  The burden of proof for alleging and proving comparative 
fault is upon the party seeking to establish such fault.

The 180 Day Rule
Under the 2015 statute, “[the f]ault of a nonparty shall be considered if the plaintiff entered into a settlement agreement 

with the nonparty or if a defending party gives notice no later than one hundred eighty days after service of process upon 
said defendant that a nonparty was wholly or partially at fault.”  W. Va. Code § 55-7-13d(a)(2).  The statute does not require 
a defendant to formally implead an absent party; indeed, defendants often are loath to implead other defendants, especially 
when a plaintiff’s claims have little or no merit.  

Our DTCWV colleagues at Dinsmore and MacCorkle Lavender recently received from Judge Stamp a ruling that the “ser-
vice of process” trigger in § 55-7-13d (a)(2) includes service of a discovery response identifying a nonparty who may bear 
responsibility for the damages about which the plaintiff complains.  See Crow v. Rojas, 5:17-cv-0130 (N.D. W. Va. August 1, 
2018), Doc. 41, Order Denying Plaintiff’s Motion to Strike Defendant’s Notice of NonParty Potentially at Fault Under West 
Virginia Code § 55-7-13d(1)(2).  Kudos to them and Judge Stamp for working to effectuate the policy behind a statute that 
tries to do the right thing but is “not a model of clarity.”  

Another of our colleagues is involved in Putnam County litigation in which plaintiffs have objected to every 180-day 
disclosure made by multiple defendants, arguing that the disclosures are an improper substitute for third-party complaints.  
Those objections are not expected to be heard until later this year.  

The Liability of a Non-Present Tortfeasor
Allowing verdict lines for non-parties should prove both ef� cient and powerful for sorting out responsibility; however, 

one must be cognizant of the factual development necessary to implicate a non-present tortfeasor and to avoid the Supreme 
Court’s admonitions in Modular Bldg. Consultants of W. Va. Inc. v. Poerio, Inc., 235 W. Va. 474, 774 S.E.2d 555 (2015) (stating 
that “there is no per se ban on ‘empty chair’ arguments in West Virginia” but also pointing out that “[i]t is improper for 
1 Joint and several liability shall be applied if a defendant is (1) driving under the in� uence of alcohol or a controlled substance; (2) committing a crime resulting in dam-
ages; or (3) illegally disposing of hazardous waste.  W. Va. Code § 55-7-13c(h).  
2 An exception allowing for joint liability also lies if two or more defendants conspire or pursue a common plan to commit a tort.  See W. Va. Code § 55-7-13c(a).  

current injury or disease, class action reform, limitation of 
“piercing the corporate veil,” and further strengthening the 
Medical Malpractice Liability Act. 

Jill Cranston Rice of Dinsmore & Shohl, LLP, our DRI state 
representative, gives an update on DRI’s ongoing activities.  
Jill also weighs in on civil justice reform.  Her article “Recent 
Civil Justice Reforms in West Virginia” addresses the business 
climate in West Virginia and gives a brief but clear overview 
of the multiple civil justice reforms in West Virginia. 

For you oil and gas gurus, Jennifer Hicks discusses an 
important decision in favor of surface owners from Judge 
Sweeney that is now on appeal to the Supreme Court of 
Appeals.  Stay tuned.

Michael Bonasso of Flaherty Sensabaugh & Bonasso, PLLC 
offers the Past President’s Page.  Michael’s article is insightful 
for any lawyer trying to develop a practice.  Michael gives 

attainable and practical means by which lawyers may develop 
and maintain clients.  

Review of these articles is a must for any litigator and 
anyone wanting to expand his or her practice.  I must always 
acknowledge the efforts of Peggy Sc hultz in putting together 
the Defender, as well as each person who participates by 
writing an article.  No writer receives any compensation, only 
recognition for a job well done. 

The Spring edition most likely will focus on litigation 
regarding state, county, and local governments.  Litigation 
� ourishes in this area, and many of our members devote 
substantial time to defending government entities.  

In the future, we hope to put together an issue on diversity 
and the efforts of DTCWV, DRI, and other agencies to expand 
diversity in West Virginia.  
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The Viability of Third-Party Claims Under 
West Virginia Code Sections 55-7-13a-d

Jordan V. Palmer, Flaherty Sensabaugh Bonasso PLLC

West Virginia Code Sections 55-7-13a-dWest Virginia Code Sections 55-7-13a-d
“Can this Third-Party 

Complaint survive under West 
Virginia’s modi� ed comparative 
fault statutes?”  As of 2015, this 
is a vital question every West 
Virginia attorney should be asking 
upon receipt of, or before � ling, a 

third-party complaint.  For most common law contribution 
claims, the answer is likely: No. 

In 2015, the West Virginia Legislature enacted sweeping 
changes to the State’s law regarding comparative fault and 
the related assessment of liability and damages between 
parties and nonparties.  West Virginia Code §§ 55-7-13a-
d were all initially passed together, and all relate to the 
allocation of fault and damages to most civil cases.1  Because 
West Virginia Code §§ 55-7-13a-d apply to all cases arising 
or accruing on or after May 25, 2015, the new statutory 
scheme is beginning to apply to the vast majority of newly-
� led cases, and the breadth of its implications are becoming 
more visible.  
1  West Virginia Code 55-7-13c explicitly states that this section does not apply to 
West Virginia Code Sections: 55-7B-1 et seq. (regarding medical liability claims); 
46-1-1 et seq. (the Uniform Commercial Code); and 29-12A-1 (Governmental 
Tort Claims and Insurance Reform Act).  It is unclear if any provisions of West 
Virginia Code Sections 55-7-13a, 13b, or 13d would apply to these sections, but it 
seems questionable as some provisions of these various statutes would be then be 
contradictory.  

West Virginia Code §§ 55-7-13a-d establish and codify 
a modi� ed comparative fault standard in West Virginia for 
almost all civil cases.  Though the statutes are detailed, and 
additional provisions and exceptions apply which are not 
discussed here, the major overarching rule for allocating 
fault provides that the liability of each defendant for 
compensatory damages shall be several only and may not 
be joint, and the fault of nonparties who contributed to the 
alleged damages shall be considered by the trier of fact.2

It has been common practice in West Virginia to bring 
a third-party complaint under Rule 14 of the West Virginia 
Code of Civil Procedure (“Rule 14”) against a nonparty 
whom a defendant believes may be liable for the damages 
in a particular case.  Prior to the 2015 statutory changes, 
this was feasible and appropriate because the third-party 
defendant was often involved in the incident in question 
and would be subject to joint and several liability with the 
original defendant.  The Supreme Court of Appeals of West 
Virginia has considered Rule 14 with respect to third-parties 
and stated, “[A] third-party claim may be asserted only 
when the third party’s liability is in some way dependent 
2  Joint and several liability still applies in the following actions: (1) defendants 
consciously conspire to commit a tortious act, (2) alcohol or drug infl uenced 
driving, (3) criminal conduct, and (4) an illegal disposal of hazardous waste , (5) 
in cases against political subdivisions or its employee as to each defendant who 
bears twenty-fi ve percent or more negligence, and (6) defendants who have the 
same liability on an instrument as makers, drawers, acceptors, indorsers, etc.

counsel to make arguments to the jury regarding a party’s omission from a lawsuit or suggesting that the absent party is 
solely responsible for the plaintiff’s injury where the evidence establishing the absent party’s liability has not been fully 
developed” (citing Doe v. Wal-Mart Stores, Inc., 210 W. Va. 664, 558 S.E.2d 663 (2001)).  And consider whether an even greater 
quantum of evidence would be necessary for arguing that the absent party’s fault is a superseding and intervening cause 
that relieves a defendant entirely.  See Syl. Pt. 4, Landis v. Hearthmark, LLC, 232 W. Va. 64, 750 S.E.2d 280 (2013); Matheny v. 
Fairmont Gen. Hosp., 212 W. Va. 740, 575 S.E.2d 350 (2002).

If a joint tortfeasor enters into a settlement with the plaintiff before trial, the parties should raise with the court how an 
offset for the settlement is to be applied.  A logical reading of the 2015 statute suggests that defendants are no longer en-
titled to “offsets” for pretrial settlements and that, instead, the jury should assess fault against  any absent or settling parties 
(assuming their liability is fully established), and the parties in the case at the time of verdict should simply pay their ap-
portioned share.  This interpretation would eliminate the guidance expressed  in Hardin v. New York Central Railroad Co., 145 
W. Va. 696, 116 S.E.2d 697, 700 (1960) and ).  In Hardin the Supreme Court of Appeals recognized three different methods for 
applying an offset to the verdict but subsequently stated that these methods are not “exhaustive” and that “. . . the trial court 
may on its own initiative, if the parties are unable to agree, determine the appropriate method of handling the settlement 
credit as against the jury verdict.”  

The Court further elaborated in Groves v. Compton.  
There, the Court recognized two problems created by a settlement with a joint tortfeasor:  (1) “How is the settlement � g-

ure to be credited against the jury verdict rendered against the remaining joint tortfeasor?” and (2) “how to deal with the 
fact that the absent party has been dismissed from the case as a result of the settlement.”  With regard to whether the jury 
should be informed of the dismissal, the Groves Court noted, “[W]e do not believe that any � xed rule can be set except that 
neither counsel should be permitted to take unfair advantage of the settlement and dismissal in presenting and arguing 
their case.”  Id. at 712.  

Does the statute take away all this discretion and substitute a “simple” procedure involving just apportioning the fault of 
settling parties along with the others, assuming the remaining defendant(s) could prove the liability of such parties?  If so, 
it certainly opens the possibility that the remaining defendants will get no bene� t at all from the settlements.  Perhaps some 
additional case law from an intermediate appellate court would leave us with more to go on.  
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Common Sense in Premises Liability; Will West 
Virginia Code § 55-7-8 be Reasonably Applied?  

Thomas Buck, Bailey & Wyant, PLLC

Virginia Code § 55-7-8 be Reasonably Applied?  

A man watches as another man walks into a pit and falls.  He watches a second man walk and 
fall into the same pit.  The man then chooses to walk into and fall into the same pit.  He then sues 
the landowner for having a pit. 

Many attorneys quickly analyze the case under assumption of the risk, contributory negligence, 
and/or comparative fault.  These defenses to liability are not the starting point.  In reality, no 
defense to liability is necessary because there is no liability.  When the pit is open and obvious, 
the landowner has no duty.  There being no duty, there is no claim under West Virginia law.  The 

pit was open, obvious, reasonably apparent, or as well-known to the man injured as it was to the owner or occupant of the 
property.  Thus, the owner or occupant of the property owes no duty to the man.  There being no duty, there can be no claim.  
Unfortunately, West Virginia courts are reluctant to apply this law. 

on the outcome of the main claim and the third party’s 
liability is secondary or derivative.  Put simply, a third-party 
claim is only viable where a proposed third-party plaintiff 
says, in effect, ‘If I am liable to plaintiff, then my liability is 
only technical or secondary or partial, and the third-party 
defendant is derivatively liable and must reimburse me for 
all or part . . . of anything I must pay plaintiff.’” (internal 
citations and quotations omitted).  Braxton Lumber Co. v. 
Lloyd’s Inc., 238 W. Va. 177, 181, 793 S.E.2d 341, 345 (2016).  
Stated otherwise, “[A] third-party complaint � led pursuant 
to Rule 14(a) of the West Virginia Rules of Civil Procedure 
is proper only when the party to be joined is or may be 
liable to the third-party plaintiff for all or part of the original 
plaintiff’s claim(s) against the third-party plaintiff.”  Id.

Until 2015, it was well decided in West Virginia that 
there was an inchoate right of contribution, whereby “a 
defendant in a negligence action has a right in advance 
of judgment to join a joint tortfeasor based on a cause of 
action for contribution.” Board of Educ. V. Zando, Martin & 
Milstead, Inc., 182 W. Va. 597, 602, 390 S.E.2d 796, 801 (1990).  
The Court has further held that the “procedural mechanism 
for invoking this non-statutory right of contribution . . . is 
by means of third-party joinder.”  Charleston Area Med. Ctr., 
Inc. v. Parke-Davis, 217 W. Va. 15, 20, 614 S.E.2d 15, 20 (2005) 
(citing Sydenstricker v. Unipunch Prods., Inc., 169 W. Va. 440, 
288 S.E.2d 511 (1982)).  In fact, the Court went so far as to 
dictate that “[w]hether the inchoate right of contribution 
can be asserted in a given case will generally be determined 
based upon compliance with the procedural requirements 
necessary to invoke such right.”  Id.  

However, West Virginia now generally only allows 
several liability, and each defendant is only responsible for 
the damages allocated to that defendant in direct proportion 
to that defendant’s percentage of fault.  Thus, contribution 
is only available where the parties are held jointly liable, 
which is now only permitted in limited circumstances.  This 
line of reasoning is further supported by West Virginia Code 
§55-7-13d(a)(1)-(2), which allows for a nonparty’s liability 
to be assessed by the � nder of fact if the nonparty settled 
with the plaintiff or if the defendant � led a notice “no later 
than one hundred eighty days after service of process upon 

said defendant that [said] nonparty was wholly or partially 
at fault.”  The � ling of a notice of nonparty fault ensures 
defendants that they will not be held liable for the entirety 
of the damages, inasmuch as they will be permitted to prove 
to the trier of fact that a nonparty bears some responsibility 
and should be apportioned fault, thus reducing their liability 
burden. 

Despite the fact that third-party claims premised on 
common law contribution are now greatly limited, many 
third-party claims will survive in the context of indemnity.  
West Virginia Code §55-7-13c(f) states that “[t]his section 
does not affect, impair or abrogate any right of indemnity 
or contribution arising out of any contract or agreement 
or any right of indemnity otherwise provided by law.”  
This provision leaves third-party claims based on express 
indemnity unaffected but may impose some limitations on 
implied indemnity.  

Implied indemnity is “based upon equitable principles 
arising from the special nature of the relationship between 
the parties.”  Sydenstricker v. Unipunch Prods., 169 W. Va. 440, 
445, 288 S.E.2d 511, 515 (1982).  However, even when there is 
some special relationship, implied indemnity requires that 
the party asserting implied indemnity has been subject to 
tort liability due to the actions of another and be without 
personal fault.  Hill v. Joseph T. Ryerson & Son, 165 W. Va. 
22, 27, 268 S.E.2d 296, 301 (1980).  Because of the modi� ed 
comparative fault scheme put into place by the legislature, 
if a defendant is without fault, the defendant cannot be 
held liable for the actions of a nonparty if certain statutory 
procedures are followed.  See W. Va. Code 55-7-13d(a).  This 
seemingly limits implied indemnity claims as long as a 
nonparty can be placed on the verdict form as contemplated 
by W. Va. Code 55-7-13d(a).  

West Virginia courts have yet to set precedents on how 
third-party claims for common law contribution should be 
handled in light of the modi� ed comparative fault scheme 
put in place by the legislature.  But, given that defendants 
will now typically be only severally liable for their portion 
of a verdict, third party claims for common law contribution 
will likely be unavailable avenues for the defense.  



8  •  The DTCWV Defender

While pits are common illustrations for premises liability law, one does not encounter a pit every day.  Attorneys can 
apply the same analysis with the people of Walmart.  The Walmart parking lot has an icy patch.  The plaintiff watches as 
another person walks across the parking lot, encounters the icy patch, slips, and falls.  The plaintiff, fully aware of the icy 
patch, proceeds to walk straight towards the icy patch where the previous person fell, and he too slips and falls.  When 
plaintiff sues the landowner, the case should be disposed of on a Motion to Dismiss.  However, few courts in West Virginia 
follow W.Va. Code § 55-7-8, even on such a clear example. 

To succeed in a negligence suit, Plaintiff must be able to establish, by a preponderance of the evidence: 

1. A duty which the defendant owes him;

 2. A negligent breach of that duty; and

 3. Injuries received thereby, resulting proximately from the breach of that duty.

Wheeling Park Commission v. Dattoli, 237 W. Va. 275, 787 S.E.2d 546 (2016) (citing Webb v. Brown & Williamson Tobacco Co., 
121 W. Va. 115, 118, 2 S.E.2d 898, 899 (1939).  W. Va. Code § 55-7-28, “[l]imiting civil liability of a possessor of real property 
for injuries caused by open and obvious hazards,” states, in relevant part, that:

A possessor of real property . . . owes no duty of care to protect others against dangers that are open, obvious, 
reasonably apparent or as well known to the person injured as they are to the owner or occupant, and shall not be 
held liable for civil damages for any injuries sustained as a result of such dangers.

W. Va. Code § 55-7-28 (emphasis added). 

The defendant has no duty to protect against any danger that is as well-known to the injured party as it is to the owner 
or occupant. There being no duty, plaintiff cannot make out a prima facie claim.

The Supreme Court of Appeals of West Virginia (“Supreme Court”) once similarly explained:

The duty to keep premises safe for invitees applies only to defects or conditions which are in the nature of 
hidden dangers, traps, snares, pitfalls, and the like, in that they are not known to the invitee, and would not 
be observed by him in the exercise of ordinary care.  The invitee assumes all normal, obvious, or ordinary 
risks attendant on the use of the premises, and the owner or occupant is under no duty to reconstruct or 
alter the premises so as to obviate known and obvious dangers . . . . There is no liability for injuries from 
dangers that are obvious, reasonably apparent, or as well known to the person injured as they are to the 
owner or occupant.

Estate of Helmick by Fox v. Martin, 192 W. Va. 501, 505, 453 S.E.2d 335, 339 (1994) (emphasis added).  The Court further 
explained plaintiff’s burden of proof as follows:

What this, in effect, says is that an owner of business premises is not legally responsible for every fall which 
occurs on his premises. He is only liable if he allows some hidden, unnatural condition to exist which 
precipitates the fall. He is not responsible if some small characteristic, commonly known to be a part of the 
nature of the premises, precipitates the fall. This has been otherwise stated as follows:

McDonald v. Univ. of W. Virginia Bd. of Trustees, 191 W. Va. 179, 182, 444 S.E.2d 57, 60 (1994).  Stated another way, “The 
question is not whether the injured party actually saw the danger, but whether it was in fact visible or observable.”  62A Am. 
Jur. 2d Premises Liability § 676.  Moreover, the “open and obvious” doctrine, along with other duty-of-care determinations, 
is almost always a question of law for the court.  See, e.g., Syl. Pt. 5, Aikens v. Debow, 208 W. Va. 486, 541 S.E.2d 576 (2000); 
Ragonese v. Racing Corp. of West Virginia, 234 W. Va. 706, 713, 769 S.E.2d 495, 502 (2015).  

The general rule remains that “pedestrians are bound to look for open and obvious defects [in the road], and avoid 
them, if they can.”  Corbin v. City of Huntington, 81 W. Va. 154, 94 S.E. 38, 40 (1917) (Poffenbarger, dissenting).  This type 
of case occurs regularly.  In Beasley v. City of Wheeling, plaintiff claimed he encountered an open water meter pit.  Plaintiff 
stepped into the pit, injuring himself.  Simply applying the clear law, the plaintiff with average visual acuity is as capable 
of seeing the open meter pit as anyone else.  Indeed, the plaintiff would be in a better position than the city to know that 
someone removed the lid from the meter pit.  That the pit was open is clear.  That it was as apparent or well-known to the 
plaintiff as to anyone else is also clear.  By simple application of W. Va. Code § 55-7-28, the claims should be dismissed at the 
Motion to Dismiss stage as a matter of law.  Unfortunately, it appears that many courts are reluctant to do so. 

Other states that recognize the open and obvious defense have found open water meter covers to be an “open and 
obvious” condition the plaintiff should have avoided.  See, e.g., Rocky Mt. Shopping Center Assocs. v. Steagall, 235 Va. 636, 
369 S.E.2d 193 (� nding that a recessed water meter cover “eight to twelve inches across and two to three inches deep” on 
the [defendant’s] parking lot was open and obvious), West v. City of Portsmouth, 217 Va. 734, 738–39, 232 S.E.2d 763, 766 
(1977) (� nding water meter and cover to be in “clear view,” “open and obvious,” and “detect[ible] by anyone who was 
observant”), Ardoin v. Lewisburg Water Sys., 2007-180 (La. App. 3 Cir. 7/18/07), 963 So. 2d 1049, 1052 (“water meters and 
their covers present[] an obvious condition which should have been and was observed by [the plaintiff] prior to her fall . . . 
.  A pedestrian has a duty to see that which should be seen and is bound to observe whether the pathway is clear”). 
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The State of the Law of Premises 
Liability, Asbestos, and Strict Liability

Luke A. Lafferre, Dinsmore &Shohl, LLP

Premises Liability

In 2013, the Supreme Court of Appeals of West Virginia abolished the “open and obvious 
doctrine in premises liability negligence actions[.]”  Syl. Pt. 4, Hersh v. E-T. Enterprises, Ltd. 
Partnership, 232 W. Va. 305, 752 S.E.2d 336 (2013).  The Court summed up its holding: 

In summary, we conclude that in the ordinary premises liability case against the owner or 
possessor of the premises, if it is foreseeable that an open and obvious hazard may cause harm 

to others despite the fact it is open and obvious, then there is a duty of care upon the owner or possessor to remedy 
the risk posed by the hazard.  Whether the actions employed by the owner or possessor to remedy the hazard 
were reasonable is a question for the jury.  Of course, our cases make it clear this duty applies toward licensees and 
invitees, and not to trespassers.

Hersh, 232 W. Va. at 318, 752 S.E.2d at 349.

Public reaction to Hersh was negative, and the decision was overturned by statute in 2015 (effective February 18, 2015):

§ 55-7-28.  Limiting civil liability of a possessor of real property for injuries caused by open and obvious hazards.

(a)  A possessor of real property, including an owner, lessee or other lawful occupant, owes no duty of care to protect 
others against dangers that are open, obvious, reasonably apparent or as well known to the person injured as they 
are to the owner or occupant, and shall not be held liable for civil damages for any injuries sustained as a result of 
such dangers.

In the case of Lane v. West Liberty, Case No. 16-0942 (January 5, 2018) (Mem.) the adult plaintiff was playing basketball 
in a pool with one of those commercially available, poolside basketball hoops.  He and his friends were dunking the ball 
and pulled the hoop down into the pool numerous times.  Plaintiff testi� ed that he knew the hoop moved and that he knew 
the hoop could be pulled over.  He admitted it was obvious and apparent and well-known to him that it could move and 
be pulled over.  The last time he pulled it in, he received lacerations to his face over which he sued.  There was no question 
of fact that the danger of the hoop moving was open, obvious, and absolutely apparent and well-known to the plaintiff.  
The court nonetheless refused to dismiss the case on the Motion to Dismiss or Motion for Summary Judgment.  Further, the 
Supreme Court refused to apply W.Va. Code § 55-7-28. 

The open and obvious doctrine is not a new theory of law, and the legislature’s codi� cation of the same in § 55-7-28 is 
a very reasonable re-application of longstanding common law following an excursion by the Court in 2013.  The analysis is 
quite simple and hinges upon two questions exclusively. 

• First, what is the “dangerous condition” that is being alleged?

• Second, was this alleged dangerous condition open, obvious, reasonably apparent, or as well-known to the person 
injured as it was to the owner or occupant? 

If the answer to the second question is yes, the case is over.  No further inquiry is needed.  The knowledge of the 
landowner is irrelevant.  Indeed, nothing in the law even hints at an inquiry as to whether the landowner knew or should 
have known of the condition.  Nothing in the law hints at whether the landowner should have remedied any condition.  
Nothing in the law addresses the reasonableness or unreasonableness of the alleged dangerous condition.  Indeed, the 
nature of the condition is not even a factor in the law (save its open and obvious nature).  Quite simply, if the plaintiff knew 
about the condition, they cannot bring a claim.

Sometimes courts get lost in irrelevant inquiries.  Courts ponder whether the defendant was aware of the dangerous 
condition and whether the defendant should have taken more reasonable actions to remedy the condition.  While such 
inquiry may have a compassionate tone, it is inconsistent with the law.

Considering the examples above, the court should not inquire as to whether the defendant knew the basketball hoop 
could move or whether the defendant properly maintained or serviced the basketball hoop.  Likewise, a court should not 
inquire as to whether the landowner knew the lid was missing from a meter pit.  No landowner owes any duty to protect 
somebody from walking into a pit when that somebody knows the pit exists.  No landowner has a duty to protect somebody 
from a moving basketball hoop when that somebody knows the basketball hoop moves.  When there is no duty as a matter 
of law, there is nothing for a jury to evaluate. 
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(b)  Nothing in this section creates, recognizes or rati� es a claim or cause of action of any kind.

(c)  It is the intent and policy of the Legislature that this section reinstates and codi� es the open and obvious hazard 
doctrine in actions seeking to assert liability against an owner, lessee or other lawful occupant of real property to its 
status prior to the decision of the West Virginia Supreme Court of Appeals in the matter of Hersh v. E-T Enterprises, 
Limited Partnership, 232 W. Va. 305 (2013).  In its application of the doctrine, the court as a matter of law shall 
appropriately apply the doctrine considering the nature and severity, or lack thereof, of violations of any statute 
relating to a cause of action.

In an additional reaction to the Hersh decision, the legislature enacted a statute regarding trespassers, effective April 29, 
2015:

§ 55-7-27.  Liability of possessor of real property for harm to a trespasser.

(a)  A possessor of real property, including an owner, lessee or other lawful occupant, owes no duty of care to a 
trespasser except in those circumstances where a common-law right-of-action existed as of the effective date of this 
section, including the duty to refrain from willfully or wantonly causing the trespasser injury.

(b)  A possessor of real property may use justi� able force to repel a criminal trespasser as provided by section 
twenty-two [§ 55-7-22] of this article.

(c)  This section does not increase the liability of any possessor of real property and does not affect any immunities 
from or defenses to liability established by another section of this code or available at common law to which a 
possessor of real property may be entitled.

(d)  The Legislature intends to codify and preserve the common law in West Virginia on the duties owed to 
trespassers by possessors of real property as of the effective date of this section.

Asbestos

Effective June 9, 2015 was the Asbestos Bankruptcy Trust Claims Transparency Act, West Virginia Code § 55-7F-1, et seq.
The Act was model legislation adopted by various states around the country because of asbestos claimants swearing to one 
set of facts in the asbestos trust claims system and another in civil litigation.  The statute is long and complicated and bears 
reading by anyone involved in asbestos litigation in West Virginia, but following are some of its highlights.

The statute states in its “� ndings and purpose, “Asbestos claimants often seek compensation for alleged asbestos-
related conditions from solvent defendants in civil actions and from trusts or claims facilities formed in asbestos bankruptcy 
proceedings; . . . There is limited coordination and transparency between these two paths to recovery; . . . An absence of 
transparency between the asbestos bankruptcy trust claim system and the civil court systems has resulted in the suppression 
of evidence in asbestos actions and potential fraud.  . . . It is the purpose of this article to:(1) Provide transparency for claims 
made in the asbestos bankruptcy trust claim system and for claims made in civil asbestos litigation; and (2) Reduce the 
opportunity for fraud or suppression of evidence in asbestos actions.”  W. Va. Code § 55-7F-2.

The statute requires that “For each asbestos action � led in this state, the plaintiff shall provide all parties with a sworn 
statement identifying all asbestos trust claims that have been � led by the plaintiff . . . ,” [and] shall make available to 
all parties all trust claims materials for each asbestos trust claim that has been � led by the plaintiff or by anyone on the 
plaintiff’s behalf against an asbestos trust, including any asbestos-related disease.”  W. Va. Code § 55-7F-4.  “Trust claims 
materials and trust governance documents are presumed to be relevant and authentic and are admissible in evidence” and 
are not protected by claims of privilege.  Defendants may seek discovery from asbestos trusts.  W. Va. Code §55-7F-5.

An interesting wrinkle in the Act is §55-7F-9, pertaining to setoffs and credits.

In any asbestos action in which damages are awarded, a defendant is entitled to a setoff or credit in the amount 
of the valuation established under the applicable trust governance documents, including payment percentages 
for asbestos trust claims pending at trial and any amount the plaintiff has been awarded from an asbestos trust 
claim that has been identi� ed at the time of trial.  If multiple defendants are found liable for damages, the court 
shall distribute the amount of setoff or credit proportionally between the defendants, according to the liability 
of each defendant.

The question of how this portion of the statute interacts with W. Va. Code § 55-7-13c, part of the “Modi� ed Comparative 
Fault” statute, has not been addressed by the courts.  The Comparative Fault statute, effective May 25, 2015, apparently does 
away with set-offs and contribution.

A related statute is W. Va. Code § 55-7G-1, et seq., the Asbestos and Silica Claims Priorities Act.  This section provides that 
its purpose is to “Toll the running of the statutes of limitations for persons who have been exposed to asbestos or to silica but 
who have no present physical impairment caused by such exposure.”  It goes on to provide, “(a) A plaintiff in an asbestos or 
silica action alleging a nonmalignant condition shall � le within ninety days of � ling the complaint or other initial pleading 
a detailed narrative medical report and diagnosis, signed by a quali� ed physician and accompanied by supporting test 
results, constituting prima facie evidence that the exposed person meets the requirements of this article.  The report shall 
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not be prepared by a lawyer or person working for or on behalf of a lawyer or law � rm.”  A defendant can challenge the 
adequacy, and the court can dismiss, without prejudice, a case found to be inadequate as to that defendant.  

The plaintiff must also � le a statement with the Complaint listing, among other things, the sources of all � rst and 
second-hand exposures.  “The plaintiff shall make a prima facie showing of claim for each defendant and include a detailed 
narrative medical report and diagnosis signed under oath by a quali� ed physician that includes . . .” radiological or CT scan 
evidence of disease, a detailed occupational and exposure history; “A detailed medical, social and smoking history from 
the exposed person or, if that person is deceased, from the person most knowledgeable, including a thorough review of the 
past and present medical problems of the exposed person and their most probable cause;” latency evidence; and evidence 
from personal examination, or from medical records if the person is dead, that the person “had a permanent respiratory 
impairment rating of at least Class 2 as de� ned by and evaluated pursuant to the AMA’s Guides to the Evaluation of 
Permanent Impairment or reported signi� cant changes year to year in lung function for FVC, FEV1 or DLCO as de� ned 
by the American Thoracic Society’s Interpretative Strategies for Lung Function Tests” and that the person had  “(A) Forced 
vital capacity below the predicted lower limit of normal and FEV1/FVC ratio (using actual values) at or above the predicted 
lower limit of normal; (B) Total lung capacity, by plethysmography or timed gas dilution, below the predicted lower limit of 
normal; or (C) A chest x-ray showing bilateral small, irregular opacities (s, t or u) graded by a certi� ed B-reader as at least 
2/1 on the ILO scale; and (7) The speci� c conclusion of the quali� ed physician signing the report that exposure to asbestos 
was a substantial contributing factor to the exposed person’s physical impairment and not more probably the result of other 
causes. An opinion that the medical � ndings and impairment are consistent with or compatible with exposure to asbestos, 
or words to that effect, do not satisfy the requirements of this subdivision.”

Among other provisions, the statute says that cases can be consolidated for trial only on the consent of all parties, unless 
plaintiffs are members of the same household.  It also adopts the “two-disease rule” and de� nes when a non-malignant 
claim accrues.  The statute applies only to cases � led on or after its effective date, i.e. June 9, 2015.

Strict Liability

West Virginia Code § 55-7-31, effective July 6, 2017, serves to limit products liability actions against “innocent sellers.”   
The statute de� nes a “seller:”

“Seller” means a wholesaler, distributor, retailer, or other individual or entity, other than a manufacturer, that 
is regularly engaged in the selling of a product whether the sale is for resale by the purchaser or is for use or 
consumption by the ultimate consumer.  “Seller” includes a lessor or bailor regularly engaged in the business of the 
lease or bailment of the product.

W. Va. Code §55-7-31(a)(5).

The statute limits strict liability/product liability actions against sellers, as follows:

(b) No product liability action shall be maintained against a seller, unless:

(1) The seller had actual knowledge of the defect in the product that was a proximate cause of the harm for 
which recovery is sought;

(2) The seller exercised substantial control over the aspect of the manufacture, construction, design, formula, 
installation, preparation, assembly, testing, labeling, warnings or instructions of the product that was a 
proximate cause of the harm for which recovery is sought;

(3) The seller altered, modi� ed or installed the product after the product left the possession of the 
manufacturer and the alteration, modi� cation or installation was:

(A) Not authorized or requested by the manufacturer or not performed in compliance with the 
directions or speci� cations of the manufacturer; and

(B) A proximate cause of the harm for which recovery is sought;

(4) The seller made an express warranty regarding the product that was independent of any express 
warranty made by the manufacturer regarding the product, the product failed to conform to that express 
warranty by the seller and that failure was a proximate cause of the harm for which recovery is sought;

(5) The seller resold the product after the product’s � rst sale for use or consumption and the product was not 
in substantially the same condition as it was at the time the product left the possession of the manufacturer 
and the changed condition of the product was a proximate cause of the harm for which recovery is sought;

(6) The seller failed to exercise reasonable and product-appropriate care in assembling, maintaining, 
storing, transporting or repairing the product and such failure was a proximate cause of the harm for which 
recovery is sought;

(7) The seller removed or failed to convey to the user or consumer of the product the manufacturer’s labels, 
warnings or instructions and such failure was a proximate cause of the harm for which recovery is sought;



1 2  •  The DTCWV Defender

Is Quali� ed Immunity Still 
a Viable Defense?

M. Andrew Brison, Anspach Law

For those unfamiliar with the quali� ed immunity defense, it might seem like a waste of space 
to dedicate an article to a defense available only to certain defendants in a limited category of civil 
litigation.  That is to say, the defense is only available to government of� cials sued for damages 
and cannot be raised as a defense to injunctive relief.  In West Virginia, state of� cials and em-
ployees can avoid civil liability for their acts or omissions in the performance of “discretionary 
functions” unless the plaintiff has demonstrated that such acts or omissions were in violation of 

clearly-established statutory or constitutional rights or laws of which a reasonable person would have known or are other-
wise fraudulent, malicious, or oppressive.1  Accordingly, claims of mere negligence against public of� cers acting within the 
scope of their employment are barred.2

However, recently we have seen an uptick in criticism of the quali� ed immunity defense, not just by legal scholars but 
also by justices of the Supreme Court of the United States (“US Supreme Court”).  In Ziglar v. Abbassi,3 a June 2017 decision, 
Justice Thomas noted his “growing concern with our quali� ed immunity jurisprudence”4 and suggested that “in an appro-
priate case, we should reconsider our quali� ed immunity jurisprudence.”5  Similarly, in 2015 and 2018, Justice Sotomayor 
expressed concern that the Court’s quali� ed immunity decisions contribute to a culture of police violence.6  And Supreme 
Court of Appeals of West Virginia (“WV Supreme Court”) Justice Davis’ dissent in the A.B decision concluded that “the 
majority opinion recast our law on quali� ed immunity in such a manner as to make it virtually impossible for any state 
agency. . . to ever be held accountable for tortious conduct committed by employees within the scope of their employment.”7

In light of the increased criticism of and judicial commentary about the quali� ed immunity doctrine, is it still a viable 
defense?  Karen Blum, Professor Emerita, Suffolk University Law school, noted in a 2018 Notre Dame Law Review article 
that “if messages sent by the [US] Supreme Court to the lower federal courts were in the form of tweets, there would be a 
slew of them under #welovequali� edimmunity.”8  Professor Blum went on to note that since 1982, the US Supreme Court 
has addressed quali� ed immunity in more than thirty cases in which the plaintiff prevailed only twice.  In eight of the cases 
1  W. Va. Reg’l Jail & Corr. Facility Auth. v. A.B., 234 W.Va. 492, 766 S.E.2d 751 (2014).
2  Clark v. Dunn, 195 W.Va. 272, 465 S.E.2d 374 (1995).
3  137 S.Ct. 1843 (2017)
4  Id at 1870.
5  Id at 1872.
6  Mullinex v. Luna, 136 S.Ct. 305 (2015; Kisela v. Hughes, 138 S.Ct. 1148 (2018)
7  A.B at 520; 779.
8  93 Notre Dame L. Rev. 1887

(8) The seller is a controlled subsidiary of a manufacturer, or the manufacturer is a controlled subsidiary of 
the seller;

(9) The seller repackages the product or has placed his or her own brand name or label on the product: 
Provided, That this does not include a seller, who is not otherwise a manufacturer, who:

(A) Did not exercise substantial control as described in subdivision (2) of this subsection; and

(B) Discloses the identity of the actual manufacturer of the product;

(10) The manufacturer cannot be identi� ed, despite a good-faith exercise of due diligence, to identify the 
manufacturer of the product;

(11) The manufacturer is not subject to service of process under the laws of the state;

(12) The manufacturer is insolvent in that the manufacturer is unable to pay its debts as they become 
due in the ordinary course of business: Provided, That a manufacturer who has been judicially declared 
insolvent or is no longer in existence through dissolution is conclusively presumed for the purposes of this 
subdivision to be insolvent; or

(13) The court determines by clear and convincing evidence that the party asserting the product liability 
action would be unable to enforce a judgment against the product manufacturer.

W. Va. Code §55-7-31(b).

“The provisions of this section apply to any civil action involving a product that was sold on or after the effective date 
of this said Enrolled House Bill 2850.”  W. Va. Code §55-7-31(c).  That date is July 6, 2017. 
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All Things in Their Proper Place:An Update 
on Evolving Venue and Forum Issues under 
the WV MPLA

Kace M. Legg, Flaherty Sensabaugh Bonasso, PLLC

All Things in Their Proper Place:An Update 

Recent Amendments to the 
West Virginia Medical Professional 
Liability Act, codi� ed at WV § 55-
7B-1 et seq. (MPLA), began in 2015 
by broadening the de� nitions of 

a “health care provider,” “health care facility,” and “health 
care, which in turn widened the scope and application of the 
MPLA.  Thankfully, some of these changes have afforded 
greater protections to Long Term Care (LTC) facilities such 
as Nursing Homes and Assisted Living Facilities (ALFs). 

More recently, in the 2017 round of MPLA reform, 
Senate Bill 338 (effective June 29, 2017) was much publicized 
for establishing a one-year statute of limitations on medical 
professional liability lawsuits involving care that occurred 
in a nursing home, ALF, or intermediate/skilled care in a 
speci� c and designated wing of a hospital.  However, to less 
fanfare, that same round of MPLA changes also revised West 
Virginia Code § 55-7B-4 as it pertains to venue.  Under the 
2017 changes, a lawsuit must now be � led in the circuit court 
of the county in which the malpractice allegedly occurred, 
unless both the plaintiff and the defendant facility mutually 
agreed to another venue.  This was a key victory for the 
defense of LTC cases, because often these matters were being 
� led in a county where a sister facility of the defendant was 
located or in Kanawha County, where a lateral or up-chain 
corporation might be incorporated, a clear case of venue 
shopping. 

Venue shopping is not the only recent � ght in LTC 
litigation pertaining to where and how matters are 
most appropriately litigated.  Many suits are � led in the 
inappropriate forum, despite the existence of a signed and 
duly executed arbitration agreement.  This, of course, leads 
to motion practice and discovery to enforce the arbitration 
agreement, but a steady march of positive case law has aided 

in this forum � ght, much the way the 2017 MPLA revision 
partially assuaged the venue problem. 

First, the Supreme Court of the United States con� rmed 
in a well-circulated opinion that arbitration agreements 
are to be broadly enforced and that the Federal Arbitration 
Act preempts any state law impediments to enforcing such 
agreements.  “State and federal courts must enforce the 
Federal Arbitration Act, 9 U.S.C.S. § 1 et seq., with respect to 
all arbitration agreements covered by that statute.”  Marmet 
Health Care Ctr., Inc. v. Brown, 565 U.S. 530, 530 (2012).  Next, 
The Supreme Court of Appeals of West Virginia noted 
that only if a party to a contract explicitly challenges the 
enforceability of an arbitration clause within the contract, 
as opposed to generally challenging the contract as a 
whole, is a trial court permitted to consider the challenge 
to the arbitration clause.  Schumacher Homes of Circleville, 
Inc. v. Spencer, 237 W. Va. 379, 383, 787 S.E.2d 650, 654 (2016) 
(emphasis added).  Finally, and most recently, Justice Bret 
Kavanaugh issued his � rst opinion, which was on the very 
issue of arbitration.  In Henry Schein Inc. v. Archer & White 
Sales Inc., 202 L. Ed.2d 480 (U.S. 2019), Justice Kavanaugh 
wrote for a unanimous Court, which concluded that the 
Federal Arbitration Act (FAA) does not contain a “wholly 
groundless” exception to arbitration contracts.  Id. at 489.  
The decision speci� cally notes that “[w]hen the parties’ 
contract delegates arbitrability question to an arbitrator, the 
courts must respect the parties’ decision as embodied in the 
contract.”  Id.

While we are are sure to see more changes and reforms 
to the MPLA as time goes on, recent changes and case law 
have certainly aided in keeping both the venue and forum of 
Long Term Care litigation in their proper place.  

– � ve of which were unanimous – the Court reversed denials of quali� ed immunity in per curiam, summary dispositions.  
Of the four of the cases in which the Supreme Court granted certiorari, vacated, and remanded for reconsideration of the 
quali� ed immunity determination, the lower court thereafter granted immunity in three.9

The WV Supreme Court has also shown an af� nity toward the quali� ed immunity doctrine.  Since 2016, seven reported 
opinions have directly addressed quali� ed immunity.  Four resulted in reversal of the lower courts’ denial quali� ed immu-
nity, two reversed the granting of quali� ed immunity, and one found that quali� ed immunity was applicable and remanded 
for a proper analysis.  During that same period, eight Memorandum Decisions addressed quali� ed immunity, with seven 
af� rming the lower courts’ dismissal based on quali� ed immunity and one reversing the lower court’s denial of quali� ed 
immunity and remanding for entry of a dismissal order.   

So in answer to the question of whether quali� ed immunity is still a viable defense; yes, Virginia, there is a Santa Claus 
and yes, government of� cials, quali� ed immunity survives – at least for now.

9  Id. at 1887 - 1889
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Employment Law Litigation Provides New 
Criteria for Evaluating Remedial Legislation

Christopher C. Ross and Jane E. Harkins, Pullin, Fowler, Flanagan, Brown & Poe, PLLC

In 2015, the West Virginia Legislature 
set out to adjust what it perceived to be 
judicial error with respect to remedies 
available to an employee wrongfully 
discharged out of “malice.”  Speci� cally, 
the Legislature sought to abrogate the 
holding of Mason Cnty. Bd. of Ed. v. 
State Superintendent of Schools, 170 W. 
Va. 632, 295 S.E.2d 719 (1982), and its 
progeny.  These decisions had collectively 
established that an employee who is 
maliciously discharged has no duty to 
mitigate damages by seeking further 
employment and may seek back pay, 
front pay, punitive damages, or all three 
remedies simultaneously.  Two new laws 
resulted from this effort.
1) W. Va. Code §55-7E-3 (SB 344) 

de� nes “front pay” and “back pay” and removes the 
“malice exception” to mitigation of damages by the 
employee.  It further codi� es the directive for the trial 
judge to make a preliminary � nding on whether front 
pay or reinstatement is the appropriate remedy and, 
if reinstatement is not warranted, to determine the 
appropriate amount of front pay; and
2) W. Va. Code §55-7-29 (SB 421) broadly reforms the 
“make whole” principles of modern tort law by capping 
punitive damages awards in all civil actions to no more 
than the greater of $500,000.00 or four times the amount 
of compensatory damages.  This law further requires 
clear and convincing evidence that the damages suffered 
resulted from the actual malice asserted against the 
plaintiff.
In 2017, in Martinez v. Asplundh Tree Expert Co., 239 W. Va. 

612, 803 S.E.2d 582 (2017) (J. Walker 3-2 majority, with J. Davis & 
J. Workman dissenting), the Supreme Court of Appeals of West 
Virginia was tasked with addressing two certi� ed questions from 
the United States District Court for the Northern District of West 
Virginia as to the prospective or retrospective application of these 
new statutes.  The federal court asked whether each statute would 
control for a trial conducted after their effective dates (each, June 
8, 2015) or whether the prior law would apply based on the date 
of the plaintiff’s termination (September 3, 2013).

The Martinez Court began its analysis by noting that W. 
Va. Code 2-2-10(bb) dictates statutory construction.  Namely, a 
“statute is presumed to be prospective in its operation unless 
expressly made retrospective,” unless “it appears, by clear, 
strong, and imperative words or by necessary implication, that 
the Legislature intended to give the statute retrospective force 
and effect.”  Syl. Pt. 2.  The Court then reviewed prior holdings 
on prospective or retrospective application of new statutes 
and found, in Syllabus Pts. 3 & 4, “. . . statutory changes that 
are purely procedural in nature will be applied retroactively” 
unless the statute “diminishes substantive rights or augments 
substantive liabilities.”  Further, such a statute should not be 
applied retroactively unless its language speci� cally provides for 
it.  In Syllabus Pt. 5, the Court held that “a law is not retroactive 

merely because part of the factual situation to which it is applied 
occurred prior to its enactment.”  Put more plainly, these statutes 
can be applied retroactively if they do not impact rights that were 
acquired or obligations that existed prior to passage.  

Mr. Martinez claimed he had been unlawfully discharged 
from employment and was entitled to front pay, back pay, and 
punitive damages, as rights that allegedly vested on the date that 
he was terminated maliciously.  The Court disagreed, � nding a 
plaintiff does not have a vested right in any particular measure 
of damages, which, moreover, would not vest or accrue until 
the entry of judgment in plaintiff’s favor.  Further, the Court 
observed that these statutes do not bar any party from prosecuting 
a cause of action affecting any substantive rights.  Hence, at 
Syllabus Points 6 and 7, the Court ruled that where remedial 
statutes do not impact a vested or substantive right, they are 
applicable regardless of when the cause of action accrued or 
when the claim or suit is � led.  Ultimately the Court concluded 
that §§ 55-7E-3 and 55-7-29 are remedial in nature and are to be 
applied retrospectively.

Turning to Mr. Martinez’s claims, the Court found both the 
new statutes to be applicable, because no judgment had been 
rendered in his favor prior to June 8, 2015 (the effective dates of 
§§ 55-7E-3 and 55-7-29).  Speci� cally, as to his claim for front pay 
damages, the Court held that §55-7E-3 codi� es and reinstates the 
duty of a terminated employee to mitigate front pay damages, 
regardless of when termination occurred or whether the plaintiff 
can demonstrate malicious intent of the employer.  In the same 
vein, §55-7-29 was also deemed applicable, making plaintiff’s 
claim for punitive damages subject to the new evidentiary 
requirements and statutory cap.  In other words, any judgment 
entered after June 8, 2015 will be subject to the new remedial 
statutory requirements of §§ 55-7E-3 and 55-7-29. 

While some believe the import of Martinez lies in mitigation 
and/or reinstatement in wrongful termination cases, your authors 
suggest that its analysis of retroactive and prospective application 
(as enunciated between the majority and the dissenting opinions) 
may have the more important and far-reaching impact for future 
remedial legislation.  Not to give short-shrift to mitigation or 
reinstatement, we note that Martinez does not provide particular 
guidance on the issue of reinstatement except that it seems to 
re� ect a judicial shift away from the traditional preference for 
reinstatement over front pay.  See Peters v. Rivers Edge Min., Inc., 
224 W. Va. 160, 180-83, 680 S.E.2d 791, 811-13 (2009).

We propose that Martinez provides a much-needed refresher 
on the analysis of when remedial legislation is to be applied 
retrospectively and when it is only to be applied prospectively.  
While Martinez sounds in employment law, a number of 
new statutes will eventually be similarly presented for such 
determination.  See Waugh v. Elan Fin. Serv., No. CV 3:17-4378 
(June 13, 2018, S.D. W. Va.) (� nding that the 2015 amendments to 
the West Virginia Consumer Credit Protection Act were remedial 
in nature and followed an “exception” to the general rule that 
“retroactivity is disfavored”).  Moving forward, Martinez will likely 
be the new yardstick against which the effect and application of 
recent and future legal reform is measured and certainly provides 
new defenses that can be raised in pre-trial motion practice.
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Dead End: No Private Cause of Action 
Under W. Va. Code § 50-4-1 

Randall L. Saunders and Alex Turner, Nelson Mullins Riley & Scarborough, LLP, 

In the ever-evolving environment surrounding West Virginia Consumer Credit Protection Act 
(“WVCCPA”) litigation, a recurring trend has emerged.  Debtors being sued in West Virginia Magistrate 
Court are asserting WVCCPA claims against creditors predicated on the creditor’s alleged failure to comply 
with the Magistrate Court pleading standards contained in W. Va. Code § 50-4-1.  Currently, this theory is 
working its way through the circuit courts, but we anticipate that it will eventually have to be addressed 
by the Supreme Court of Appeals of West Virginia, because a private right of action is not provided for in 
the statute.  Consequently, these  claims are ripe for dismissal pursuant to W. Va. R. Civ. P. 12(b)(6).

A private cause of action is not expressly provided for in the Magistrate Court pleading statute as a 
remedy for alleged violations.1  W. Va. Code § 50-4-1 is a procedural statute that regulates the commencement 
of a civil action in Magistrate Court.  Speci� cally, it states: 
There shall be one form of civil action in magistrate court. Civil actions shall be commenced by the 
payment of the fees required by article three of this chapter and by providing any magistrate court 
clerk, magistrate court deputy clerk, or magistrate assistant with a concise statement, either oral or 
written, of the nature of the cause of action. Where such statement is � led by a commercial creditor, the 
statement shall include, but not be limited to, a setting forth of the amount of the original obligation, 
the portion thereof which constitutes principal, the portion thereof which represents interest, the date 
and amount of payments thereon, the amount, if any, credited for the sale of repossessed collateral, 
and the amount alleged to be due. The magistrate court clerk, the magistrate court deputy clerk, or 

magistrate assistant shall immediately prepare a summons in such form and containing such information as may be 
required by the rules of the supreme court of appeals. The summons shall be dated the same day the request therefore 
is received and the appropriate fees received, and the action shall be deemed commenced as of that date. The magistrate 
assistant shall thereupon forward the matter to the magistrate court clerk together with any service of process fees 
which may have been collected.
Upon receipt of the matter by the magistrate court clerk, such clerk shall docket the same in a central docket, and shall 
sign the summons and forward it, together with any service of process fees, to the sheriff for service. Such clerk shall 
assign the action for trial in the manner as shall be prescribed by the judge of the circuit court, or the chief judge thereof 
if there is more than one judge of the circuit court, to promote and secure the convenient and expeditious transaction 
of the business of the court.

The statutory language simply deals with the procedure to initiate an action in magistrate court.2  This is signi� cant because 
the Supreme Court of Appeals of West Virginia has held that procedural rules do not create substantive rights.3  Moreover, the sole 
remedy for a violation of W. Va. Code § 50-4-1 is dismissal of the Magistrate Court action, not a private cause of action seeking 
damages.4    

Because the Legislature did not expressly provide for a private cause of action as a remedy, the debtor, by bringing a private 
cause of action for alleged violations of W. Va. Code § 50-4-1, is asking a court to read a remedy into the Magistrate Court pleading 
statute that the Legislature made the conscious decision to not include.  This is not permissible.5  A court is also not permitted to 
modify the Magistrate Court pleading statute to provide for a private cause of action under the guise of interpretation.6  Moreover, 
an analysis of W. Va. Code § 50-4-1 clearly establishes that a private cause of action was not implicitly provided for when the 
Legislature enacted the subject statute.  

The test for whether an implicit private cause of action was created by the Legislature is outlined in Hurley v. Allied Chemical 
Corp., 164 W. Va. 268, 262 S.E.2d 757 (1980).  Pursuant to Hurley, to determine whether an implicit private cause of action was 
created by the Legislature, the court should apply the following test:

(1) the plaintiff must be a member of the class for whose bene� t the statute was enacted; (2) consideration must be given 
to legislative intent, express or implied, to determine whether a private cause of action was intended; (3) an analysis 
must be made of whether a private cause of action is consistent with the underlying purposes of the legislative scheme; 
and (4) such private cause of action must not intrude into an area delegated exclusively to the federal government.”7

1  See W. Va. Code § 50-4-1.

2  See Arbaugh v. Bd. of Educ., Cnty. of Pendleton, 214 W. Va. 677, 682, 591 S.E.2d 235, 240 (2003) (fi nding no private cause of action existed for violation of West 
Virginia Code § 49-6A-2).
3  See Cleckley, Davis, and Palmer, Litigation Handbook, § 20, at 570 (footnote omitted) (“Joinder under Rule 20 is wholly procedural in nature and does not alter the 
substantive rights of the parties.”); see also State ex rel. W. Va. Secondary School Activities Com’n v. Hummel, 234 W. Va. 731, 739, 769 S.E.2d 881, 889 (2015).
4  See State ex rel. Frieson v. Isner, 168 W. Va. 758, 285 S.E.2d 641 (1981) (a legal action which fails to comport with W. Va. Code § 50-4-1 is insuffi  cient to invoke the 
jurisdiction of the magistrate court and, as a result, subsequent legal proceedings are of no legal eff ect).
5  See Syl. Pt. 11, in part, Brook B. v. Ray, 230 W. Va. 355, 738 S.E.2d 21 (2013) (“It is not for this Court arbitrarily to read into [a statute] that which it does not say.  Just 
as courts are not to eliminate through judicial interpretation words that were purposely included, we are obliged not to add something the Legislature purposely omitted.”).
6  See State v. Richards, 206 W. Va. 573, 577, 526 S.E.2d 539, 543 (1999) (internal quotation omitted) (“[I]t is not the province of the courts to make or supervise legisla-
tion, and a statute may not, under the guise of interpretation, be modifi ed, revised, amended, distorted, remodeled, or rewritten[.]”)
7  Id. at Syl. Pt. 1.  The fourth prong of the Hurley test does not apply in the instant matter because the fi ling of a Complaint in Magistrate Court does “not intrude into an 
area delegated exclusively to the federal government.”  
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The Work is Not Yet Completed – Tort 
Reform in 2019 (and Beyond?) 

Mark H. Hayes, Robinson & McElwee, PLLC, Vice President, DTCWV

“Art is never � nished, only abandoned.” – Leonardo da Vinci

Those of us who have been practicing law for a few decades can easily recall the dif� culties of 
representing defendants in litigation in this state in those dark years of West Virginia jurisprudence.  
I recall a meeting with a corporate client’s legal team in the early 1990s, when I was asked what 
they could expect from the trial judge during the pre-trial motion stage.  I replied that I had no 
clue, but that favorable decisions – particularly on dispositive motions – probably should not be 

expected.  I was then asked what the jury pool was like and how likely it was that the client would prevail at trial.  I replied 
that I had a few clues but that a favorable verdict – particularly in the southern part of the state – probably should not be 
expected.  The client’s team then inquired what the appellate situation was like and how sympathetic the Supreme Court 
of our state might be to defendants.  I replied that, at least on this subject, I had many clues and that favorable (or even fair) 
treatment should not be expected.  

While none of the individual prongs alone is determinative, legislative intent is “the polar star in determining the existence of a 
private cause of action.”8  An analysis of W. Va. Code § 50-4-1 through the prism of the Hurley test demonstrates that the Legislature 
did not implicitly create a private cause of action when it enacted the Magistrate Court pleading statute.   

Because the second prong of the Hurley test is “the polar star in determining the existence of a private cause of action,” we will 
examine it � rst in relation to the Magistrate Court pleading statute.  In applying the second prong of the Hurley test in the analysis 
of the Magistrate Court pleading statute, a court must examine whether the Legislature intended to create a private cause of action 
when it passed the statute.  In determining the Legislature’s intent, a court should examine the legislative history surrounding the 
passage of the statute.9  However, there is no legislative history to review regarding the Legislature’s intent when it enacted W. 
Va. Code § 50-4-1.  In the absence of legislative history, the second prong of the Hurley test is not determinative, and a court must 
rely upon the remaining prongs of the test when analyzing whether the pleading statute gives rise to a private cause of action.10

Due to the inability to utilize the second prong of the Hurley test and the inapplicability of the fourth prong of the test, the � rst 
and third prongs are determinative as to whether the Legislature implicitly created a private cause of action when it enacted W. 
Va. Code § 50-4-1.

A debtor attempting to bring a private cause of action pursuant to W. Va. Code § 50-4-1 fails the � rst prong of the Hurley 
test because the debtor is not “a member of the class for whose bene� t the statute was enacted.”  The pleading statute, which is 
entitled “Commencement of Civil Actions,” is focused on the initiation of a civil action in Magistrate Court and those involved 
in the commencement of a civil action.  It provides the plaintiff with the procedural guidelines necessary for � ling a civil action 
in Magistrate Court that will survive a motion to dismiss.  It also instructs the Magistrate Court on how to properly docket the 
matter.  The statute does not address anything related to the defendant in a collections matter.11  That is because the defendant is 
not involved in the commencement of a civil action.  A plain reading of W. Va. Code § 50-4-1 clearly indicates that it was enacted 
to bene� t the plaintiff and the Magistrate Court, not the defendant.  Accordingly, because W. Va. Code § 50-4-1 was not enacted 
to bene� t the debtor, an analysis of the � rst prong of the Hurley test indicates that the Magistrate Court pleading statute does not 
give rise to a private cause of action.  

An evaluation of the third prong of the Hurley test indicates that a private cause of action is not consistent with the underlying 
purpose of the legislative scheme of W. Va. Code § 50-4-1.  In determining whether a statute implicitly creates a private cause of 
action, a court must look at the purposes of the statute and the mechanisms available to enforce it.12  The underlying purpose 
of the pleading statute is procedural insofar as it outlines the requirements for commencing a civil action in Magistrate Court.  
As for the mechanisms for enforcing W. Va. Code § 50-4-1, the sole remedy for a violation of the code section is dismissal of the 
Magistrate Court action, and not the creation of a private cause of action.13   In examining the purpose and available enforcement 
mechanisms, it is clear that the legislative scheme for the pleading statute is procedural in nature and was not intended to create 
a private cause of action as a remedy for alleged violations. 

A review of the Magistrate Court pleading statute, including the utilization of the Hurley test, indicates that W. Va. Code § 50-4-1 
does not provide for a private cause of action as a remedy for alleged violations.  Because W. Va. Code § 50-4-1 does not provide 
for a private cause of action, dismissal of WVCCPA actions predicated on alleged violations of the Magistrate Court pleading is 
appropriate, pursuant to W. Va. R. Civ. P. 12(b)(6).   

8 Fucillo v. Kerner ex rel. J.B., 231 W. Va. 195, 200, 744 S.E.2d 305, 310 (2013).
9  See Hurley at 275, 262 S.E.2d 757, 762.  
10  Id. at 276, 262 S.E.2d 757, 762.
11 See W. Va. Code § 50-4-1.  
12 See Hurley at 276, 262 S.E.2d 757, 762.
13 See Frieson, 168 W. Va. 758, 285 S.E.2d 641 (1981) (a legal action which fails to comport with W. Va. Code § 50-4-1 is insuffi  cient to invoke the jurisdiction of the 
magistrate court and, as a result, subsequent legal proceedings are of no legal eff ect).
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In the same time frame, I worked on a toxic tort case brought in Cabell County.  The case involved about 1,400 workers 
from Armco Steel in Ashland, KY, who almost universally lived and alleged exposures only in Kentucky and who were 
treated exclusively by health care professionals in Kentucky.  At the trial court level, I brought a motion to dismiss on the 
basis that venue was improper and that a more convenient forum existed (e.g., Kentucky) for the disposition of these cases.  
Somewhat surprisingly, the trial court judge agreed with our arguments and dismissed the cases.  Plaintiffs immediately 
appealed, and the Supreme Court of Appeals of West Virginia scheduled arguments.  To this day, I clearly recall one sitting 
justice incredulously arguing that we West Virginia lawyers should welcome these suits because it created more work for 
us.  Another justice asked if these plaintiffs should not have access to West Virginia courts because they “drive into West 
Virginia,” “shop here,” and “pay sales tax here” – with no meaningful discussion of venue or forum issues.  Frankly, as a 
relative neophyte with little experience in the underlying political and other motivational interests of the judiciary, I was 
stunned.

Fast forward to 2014, when the Republicans took control of both the House of Delegates and the Senate of West Virginia 
and began work to right the perceived wrongs of nearly 100 years of one-party rule and judicial activism.  This article is 
not offered to revisit tort reform accomplishments since that time – that will be provided by a different author; however, 
to provide context, it should be noted that the legislature and governors since that time have undertaken herculean efforts 
toward tort reform, including eliminating comparative fault, limiting punitive damages, reinstating the defense of “open 
and obvious” for premises liability cases, restricting liability of suppliers, etc.  In addition, if one listens to the comments of 
legislative leaders and watches the introduced bills for the current session of the West Virginia Legislature, it is clear that 
there are ongoing efforts to further swing that proverbial pendulum away from the historically expanded avenues of tort 
claims and judicial crusading that we witnessed over the past thirty-plus years.

INTERMEDIATE APPELLATE COURT

The 800 lb. gorilla in the room.  Whether an interested person is for a new intermediate appellate court (IAC) will 
largely depend on whether he/she has a vested interest in the perceived fairness of the current system or has had a bad (or 
good) experience with our current appellate court.  From my unscienti� c survey of people outside of the legal community, 
I conclude that most West Virginians do not understand the bene� ts of an IAC, but they certainly do understand (or 
misunderstand) the cost of the new court, and that cost has become the major impediment to passage of a bill.

Efforts to create a new IAC go back at least to the 2009 report of the Independent Commission on Judicial Reform, with 
retired U.S. Supreme Court Justice Sandra Day O’Connor as its honorary chair.  That Commission noted that the Supreme 
Court of West Virginia was one of the busiest appellate courts in the country and could bene� t from the creation of an 
IAC.  That new appellate court would review cases from a “de� ective” form of case distribution, in which all cases would 
continue to be � led in the Supreme Court of Appeals and then the Supreme Court, upon review of the case pursuant to rules 
and procedures it had established, would make a decision regarding whether to retain the case or to transfer (“de� ect”) the 
case to the intermediate court.  That recommendation gained little to no traction with the state legislature.

Various incarnations of a proposed IAC have popped up in the state legislature since at least 2003; however, it was 
not until SB 307 passed the full Senate in 2011 that the issue seemed a very real possibility.  During that year, then acting 
Governor Earl Ray Tomblin agreed to sign the bill creating an IAC if it passed the House of Delegates.  It did not; it died 
in the House of Delegates’ Judiciary Committee.  In partial response to those efforts, the Supreme Court of West Virginia 
dramatically changed its Rules of Appellate Procedure to provide for meaningful appeals of right.  These changes, however, 
did not resolve the underlying issue that some saw in a state – one of only nine – that had no intermediate court of appeal 
or statutory right to a full review of adverse rulings.

Serious efforts resurfaced during the 2018 legislative session, with the proposed new court being split into two separate 
panels, functioning in the northern and southern parts of the state.  This bill (SB 341) again passed the full Senate and again 
died in the House Judiciary Committee.

This year, SB 266 is working its way through the Senate’s west side of the capitol building and was considered by the 
Senate’s Committee on the Judiciary on January 28, 2019.  The Committee approved SB 266 on a voice vote with minor 
changes before moving it to the Senate’s Finance Committee.  SB 266 was originally offered by the President of the Senate 
at the request of Governor Jim Justice and appears to have broad support that previous efforts may have lacked.  Here are 
some of its highlights:

• The new IAC would consist of only one panel of three judges, initially appointed in staggered terms of ten, eight, and 
six years, with vacancies (from expiration of a term or other circumstances) � lled by appointment of the Governor.  
The appointments would be subject to con� rmation by the West Virginia Senate.

• The new IAC would use existing facilities around the state for oral argument or other purposes.

• The new IAC would have direct appellate jurisdiction over � nal circuit court civil case judgments, Administrative 
Law Judge decisions, family court decisions, circuit court guardianship/conservator orders, and workers’ 
compensation determinations.The new IAC would not have jurisdiction over appeals of � nal orders in criminal, 
juvenile, abuse/neglect, Public Service Commission, election challenges, or certi� ed questions from a lower or 
federal court.

• All decisions of the IAC would require a written opinion on the merits of the case, and those opinions would be 
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binding precedent for future cases. 

• A � scal note provided by the Supreme Court of Appeals of West Virginia was not available as of the writing of this 
article, but it is expected that the Court will estimate that the new IAC would cost approximately $4 million yearly 
(down from the $6.3 million/year estimate for the proposed dual panel IAC and the $10.3 million/year estimate 
from the Court in response to the 2018 bill).  

Obviously, the current efforts to create an Intermediate Appellate Court are just that - current.  A lot can and likely 
will change before the bill is sent to the House and, importantly, whether that body is amenable to creating the IAC is 
unpredictable.  The House has already passed a bill (HB 2164) that attempts to clarify that all appeals to the West Virginia 
Supreme Court “shall be afforded a full and meaningful review, and an opportunity to be heard, . . . and a written decision 
on the merits shall be issued, as a matter of right.”  Some commentators believe this is an effort by the House to abrogate 
the supposed need for a new IAC, and I expect we will hear that argument during debate on the IAC bill if such is passed 
in the Senate and taken up in the House.

CLASS ACTION REFORM

The current state Senate President, Mitch Carmichael, has been quoted as saying that class action reform is a priority 
for the current legislature:

“Our class action system is also in dire need of changes, as it is plagued by countless meritless lawsuits that drag on 
and extract settlements from businesses.”- Senate President Carmichael – January 31, 2019.

While no bill has been introduced in either the state Senate or House to address class certi� cation issues, it appears that 
one will be forthcoming before the procedural deadline.  Those opposed to the liberal class certi� cation process that West 
Virginia applies have long called for reform, but it became a priority after the West Virginia Supreme Court’s ruling in State 
ex rel. U-Haul Co. of West Virginia v. Tabit, No. 17-1052, 2018 WL 2304282 (W.Va. 2018).  In that case, the Court reaf� rmed an 
expansive de� nition of class certi� cation criteria, ruling that the party seeking class certi� cation show only that “there are 
questions of law or fact common to the class.” The threshold of “commonality” is not high and requires merely that the 
resolution of common questions affect all or a substantial number of class members – in effect, creating a “rubber stamp” 
certi� cation.  

The legislature’s expected efforts will attempt to bring West Virginia more in line with federal criteria, including 
requiring a showing that there are not only common questions of law or fact but common answers to those questions, as well.  

MEDICAL MONITORING

Dovetailing with the class action reform efforts is the ongoing work to limit or eliminate awards for medical monitoring 
when there is no current injury or disease process.  In the 1999 case of Bower v. Westinghouse Electric Corp., 206 W.Va. 133, 
522 S.E.2d 424 (1999), the state Supreme Court answered a certi� ed question from the United States District Court for 
the Northern District of West Virginia, creating a claim for medical monitoring even if the amount of exposure to a toxic 
substance is insuf� cient to cause injury and regardless of whether there is a medical bene� t to early detection of a disease.  
In 2017, the West Virginia Senate passed SB 236 which would have limited an award for medical monitoring to those cases 
involving a “presently existing and diagnosable physical disease or injury of the plaintiff.”  That bill was sent to the House 
and, as with the past efforts to create a new IAC, died in the House Judiciary Committee. 

On January 25, 2019, a bill was introduced in the House of Delegates that would limit claims for medical monitoring in 
a similar way as the Senate proposed in 2017.  HB 2670 has been referred to the House of Delegates’ Judiciary Committee 
for consideration.

The efforts of the West Virginia Legislature and Governor to reform the state’s judicial system, in particular how it 
recognizes and handles personal injury claims, are ongoing.  Besides the measures described above, the legislature is 
expected to consider bills during the current session to nullify a 2013 West Virginia Supreme Court opinion allowing for 
personal liability of a member of a Limited Liability Company in a “piercing the veil” scenario (SB 258); restrict contingent 
fee agreements in claims � led under the Medical Professional Liability Act (WV Code §55-7b-1, et seq.)(SB 319); to direct that 
one-third of punitive damages awards be paid to the state (SB 320); to allow evidence of lack of seat belt use in personal 
injury actions (SB 67); and to restrict third party funding of litigation (SB 360; HB2680).

It is obvious that the current legislature of West Virginia is attempting to strike while the proverbial iron is hot and 
to pass laws that will restrict claims and access to West Virginia courts.  While I do not take a position on the wisdom of 
the particular bills identi� ed or explained in this article, I would remind the gentle reader that it was not too many years 
ago that an in� uential justice of the state Supreme Court wrote the following, demanding our continued personal and 
organizational vigilance to keep the courts fair, open, and impartial:

“As long as I am allowed to redistribute wealth from out-of-state companies to injured, in-state plaintiffs, I shall 
continue to do so.  Not only is my sleep enhanced when I give someone else’s money away, but so is my job security 
because the in-state plaintiffs, their families and their friends will reelect me.  . . . It should be obvious that the in-state 
local plaintiff, his witnesses, and his friends, can all vote for the judge, while the out-of-state defendant can’t even be 
relied upon to send a campaign donation.” – Richard M. Neely, “The Product Liability Mess” pp. 4, 62.
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Supreme Court of Appeals of West 
VirginiaScheduled to Decide Potential 
Landmark Oil and Gas Case 

Jennifer Hicks, Babst Calland

VirginiaScheduled to Decide Potential 

The Supreme Court of Appeals 
of West Virginia will hear argument 
and issue a decision this year in EQT 
Production Company v. Crowder, et al., 
Appeal No. 17-0968, a case that could 

have far-reaching implications for oil and gas operators here.  

In 2015, surface owners Beth Crowder and David Wentz 
� led suit alleging trespass and other claims arising when EQT 
Production entered the plaintiffs’ surface tract and drilled nine 
horizontal gas wells that extended into neighboring tracts.  The 
parties’ predecessors had entered into an oil and gas lease in 
1901 that was amended in 2011, after the surface and mineral 
estates were severed, to allow the pooling and unitization of 
the tract with the oil and gas from neighboring tracts.  Plaintiffs 
argued that neither the lease nor the amendment gave EQT 
Production the right to use their surface to access and produce 
gas from neighboring tracts.  

They claimed that despite having a valid oil and gas 
lease that allowed pooling, the producer did not have express 
permission to utilize the plaintiffs’ surface property to produce 
natural gas from neighboring mineral tracts.  While the plaintiffs 
acknowledged that the mineral lessee is entitled to “reasonable 

use” of the surface to extract oil and gas, they argued that such 
“reasonable use” was limited to extraction from the subject 
tract only, not neighboring tracts.  

Circuit Court Judge Timothy Sweeney agreed.  In his 
summary judgment Order, Judge Sweeney found that because 
the mineral owners no longer owned the right to use the surface 
lands for exploration and production from neighboring tracts, 
they could not have given those rights to EQT Production in 
the lease amendment.  Judge Sweeney found that only the 
surface owners or their predecessors could have expanded 
EQT Production’s rights to use the surface.  Judge Sweeney 
concluded that the “reasonable use” doctrine did not even 
come into play, and he granted summary judgment to the 
plaintiffs on their trespass and unjust enrichment claims.  
Following a jury trial on damages, EQT Production appealed.   

The Supreme Court declined in 2016 to docket a similar 
certi� ed question in this very case but now has a fully developed 
record.  If the Court af� rms Judge Sweeney’s decision, this will 
no doubt be a landmark decision that will result in increased 
litigation over existing operations and create additional hurdles 
and costs for all future oil and gas operations in the state.    

DRI Update 
Jill Cranston Rice, Dinsmore & Shohl LLP, DRI State Representative 

While DTCWV is the state as-
sociation for defense lawyers in 
West Virginia, Defense Research 
Institute (“DRI”) – the Voice of the 
Defense Bar - is the leading orga-
nization of defense attorneys and 
in-house counsel nationally.  More 
than 300 West Virginia lawyers are 
members of DRI . . . but DTCWV 

boasts more than 460 members.  Many are missing out on all 
that DRI offers.

Membership in DRI has been incredibly valuable to 
many of us.  Not only does it provide access to educational 
resources, DRI hosts twenty-nine substantive committees 
that host substantive seminars and develop ongoing dia-
logue about areas of practice.  

DRI also provides access to resources and tools to grow 
our practices through a database of more than 65,000 ex-
perts; top-notch CLE seminars, conferences, and webcasts; 

opportunities to network with DRI’s 20,000+ defense practi-
tioners; and more. 

DRI recently launched LegalPoint (formerly DRI On-
line), a members-only service providing exclusive access 
to a vast online library of DRI articles, books, and materi-
als.  Members can search thousands of documents and � lter 
them by practice area and resource.   Content comes from 
DRI publications such as For the Defense, In-House Defense 
Quarterly, Committee Newsletters, Seminar materials, and 
the new Defense Library Series (DLS).  

I have made many friends and professional contacts 
through my DRI membership and received many business 
referrals.  If you are a � rst-time, full-dues-paying member of 
DRI and a member of DTCWV, I will give you a certi� cate 
to attend a DRI seminar for free – an $875 value!  If you are 
interested in joining DRI, please contact Grace Hurney, our 
DRI State Membership Chair, at grace.hurney@jacksonkelly.
com or me at jill.rice@dinsmore.com.

sociation for defense lawyers in 
West Virginia, Defense Research 
Institute (“DRI”) – the Voice of the 
Defense Bar - is the leading orga-
nization of defense attorneys and 
in-house counsel nationally.  More 
than 300 West Virginia lawyers are 
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DTCW Well Represented at DRI SLDO Meeting
L-R
Grace Hurney, Jackson Kelly PLLC, DRI Membership Representative
Peggy L. Schultz, DTCWV Executive Director
Thomas J. Hurney, Jr, DTCWV Past President and Immediate Past President ADTA, 
Jackson Kelly PLLC
Teresa J. Dumire, DTCWV Treasurer, Kay Casto & Chaney, PLLC
Jill Cranston Rice, DTCWV Past President and DRI State Representation, Dinsmore & Shohl, LLP

DTCWV of� cers and members traveled to a very cold Chicago in January 
to attend the DRI State Leadership, Directors and Of� cers Meeting.  This 
meeting is an opportunity for state leaders and Executive Directors from 
around the country and Canada to gather and learn of successes and 
challenges from other SLDO’s.  DRI provides of� cers and Executive 
Directors educational sessions speci� cally for each group.  In addition to the 
structured presentations each group has informal sessions for the sharing 
of information.

We Have a Winner!
DTCWV Litigation Digest

Tracey Rohrbaugh, Kay Casto & Chaney, PLLC and a DTCWV Board member was the 
submitted the winning name for our Annual Meeting collection of articles.  Moving forward 
the collection will be call DTCWV Litigation Digest.  The Board of Governors felt that it was 
time to give a face lift, if you might call it, to our valuable compilation of articles.  After the 
Annual Meeting, each year, these articles are posted on the DTCWV website and are searchable.  
The articles are also mailed to the Supreme Court Justices and Circuit Court judges. 

This year our deadline for submission of an article is April 1 with a topic deadline of March 1.  
Please email Peggy Schultz at pschultz@dtcwv.org if you are interested submitting an article this year.  Everyone is looking 
for ways to develop a list of published articles and there is no better way than in the DTCWV Litigation Digest.

Congratulations Tracey!

DTCWV i Going t Hawai!
Mak You Calenda Now! 

Don’t Miss this DTCWV Annual Meeting

June 12 – 14, 2019
Well, we got your attention!  Let’s change the location to:

The Resort at Glade Springs
Daniels, WV

Theme:  The Changing Landscape of Litigation Practice in West Virginia


