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— Ted Schmidt

or a loved one have been a victim of such abuse and 
believe a caretaker failed to timely report a reason-
able suspicion of the abuse, Kinerk, Schmidt & Sethi 
offer free consultations to apprise you of the civil 
remedies afforded as a result of such failures.

 Similarly, regardless of our relationship to a 
child we fear may be 
vulnerable to such 
abuse, we too can pro-
tect the kids in our 
community by simply 
calling the Arizona 
Child Abuse Hotline 
at 1-888-SOS-CHILD 
(1-888-767-2445). It is 
not your responsibility 
to investigate or verify 
suspected predation. 
Simply report it to the 
Hotline and let the 
professionals do their 

job while protecting your anonymity. 

 Awareness, vigilance and the courage to act can 
quite literally save a life.

 Public awareness of sexual predation and abuse 
is at an all-time high, and our ability to protect our 
loved ones from this scourge has never been better.  
The red flags (see “The Red Flags of Sexual Predation” 
on page 2) are known and vigilance by all of us will 
go far to protect our children.

 Arizona is par-
ticularly pro-active 
in curbing sexual 
predation.  Teachers, 
administrators, doc-
tors, nurses, coach-
es, church leaders, 
child care providers 
and anyone else re-
sponsible for “care 
or treatment” of a 
minor (anyone un-
der 18 years of age) 
are required by law 
(ARS §13-3620) to 
report to local law enforcement and Child Protective 
Services any “reasonable belief or suspicion” of sex-
ual predation and child abuse.

 Likewise, a failure to timely report a reasonable 
belief of predation can result in civil liability. If you 

A Tucson vice principal 
and a school teacher are 
charged with felonies for 
failing to report alleged 
sexual predation at their 
school.
www.bit.ly/TUSDfailure
toreport

The USA Gymnastics President 
and CEO resigns in the face 
of the indictment of the team’s 
doctor who is accused by 81 
female gymnasts of sexual 
abuse.
www.bit.ly/ceoresigns

The United States Supreme 
Court hears oral argument 
regarding the claimed 
constitutional right of a 
convicted sex offender to 
access and post on social 
media.  Packingham v. North 
Carolina, Docket No. 15-1194 
(Hearing February 27, 2017)
www.bit.ly/SCOTUSsocialmedia
forsexoffenders



Someone who continually tries to arrange time alone with a 
child, often with lots of reasons or excuses which exclude you

Someone who repeatedly befriends one “outstanding” child, 
singling them out, lavishing them with extra attention, praise, 
gifts, affection

Someone frequently offering favors to “help you out”; i.e. 
babysitting for free, transporting a child to activities, free 
lessons, or taking kids on overnight trips without their parents

Someone who uses guilt tactics when the child or parent insists 
on setting boundaries or limits

Someone who insists on being physical with a child (hugging, 
kissing, tickling, wrestling, lap-sitting), even when the child 
does not want this physical attention

Someone who makes inappropriate comments about a child’s 
looks or body, particularly sexualizing a child

Someone who continually invites children to spend time alone 
at their home, enticing them with the latest video or computer 
games, toys, gadgets, etc. – especially an adult who does not 
have children of their own

Someone who repeatedly ignores social, emotional, or physical 
boundaries or limits and seems to have no boundaries of their 
own

Someone who frequently enters a bathroom or locker room 
where children are changing or showering and does not 
respect a child’s need for privacy

Someone who prefers to spend most of their free time with 
children and seems to have no interest in age-appropriate 
relationships or friendships

Someone who appears especially preoccupied with one child

Someone who seems “just too good to be true”

Someone who insists on closed doors and an unobservable 
environment whenever they are with your child

Someone who seeks to isolate the child from others

Someone who treats a child as if he or she were older

Someone who offers expensive gifts or money to a child for no 
reason

Someone who undermines a parent’s authority by allowing 
children (especially pre-teens) to engage in behaviors or activities 
that a parent does not allow

Someone who frequently engages in accidental touching, touching 
games, or invades a child’s personal space

Someone who frequently volunteers to rescue a single parent, 
stepping in and taking care of parental duties, suggesting they can 
be a “role model” for the child

Someone who offers to teach lessons to a child for free as a favor 
to the parent, when they would normally be paid for this job

Someone who uses secrecy or tries to create a special/secretive 
relationship with one child

Safely Ever After, Inc. http://safelyeverafter.com/flags.html

Here is a list of behaviors that may alert 
you to the potential that a child you know 
is vulnerable to sexual predation. Your 
awareness, vigilance and prompt reporting 
to the Arizona Child Abuse Hotline at 
1-888-SOS-CHILD (1-888-767-2445) could 
save a child.



number, if any, and business address; (ii) date, time, and place 
of deposition; and (iii) the deponent’s name at the beginning of 
each unit of recording medium.  The deponent’s and attorney’s 
appearance, voice, and demeanor must not be distorted through 
recording techniques.  

 So, every time you return from break, the court reporter has 
to read onto the videotape some administrative information, 
and you cannot use your editing skills to make your adversary 
look foolish.  Short of that – there is no reason why you cannot 
run a video camera yourself.

 Some industrious adversaries may fall back on Rule 28’s 
caution that a “deposition may not be taken before a person 
who is related to or employed by any party’s attorney.”  But 
that misses the point.  The deposition is not being taken in front 
of your employee.  It’s being taken in front of a certified court 
reporter who maintains the record.  The video camera simply 
captures pictures and sounds of what is happening.  It makes no 
difference if I push the record button, my staff does, or a hired 
outside videographer does.

 There is no videographer certification similar to what is 
available for court reporters.  There may be certain cases where 
you want a professional videographer.  But for the majority 
of circumstances, consider doing it yourself.  It is easy and 
inexpensive, and it can dramatically change your trial strategy 
and effectiveness.

— Dev Sethi

Lights!
Camera!
Please State 

Your Name

 Video depositions are richer and compelling than a straight 
stenographic transcript.  With the recent change to Rule 30, 
which aims to sterilize reading depositions to trial, video 
clips are essential if you want to keep the jury’s attention and 
persuade.  Good testimony on paper becomes great testimony 
on video.

 Bringing in a videographer is a cumbersome, expensive 
proposition. Rule 1 makes it clear that the goal is to achieve 
the quick, efficient, and inexpensive resolution of any dispute, 
so I offer a creative solution – continue to use a certified court 
reporter to create the official transcript but record depositions 
yourself.  All you need is a neutral backdrop, tripod, fairly 
inexpensive digital video camera, and simple microphone.  
You can get everything you need on amazon.com for less than 
$1,000.  

The Rules

 Rule 28 sets out “Persons Before Whom Depositions May Be 
Taken.”  In general, you need an officer authorized to administer 
an oath, which can be a certified court reporter.  

 Rule 30 details the acceptable methods of recording 
a deposition.  Unless all parties agree or the court orders 
otherwise, testimony must be recorded by a certified reporter 
and may also be recorded by audio or audiovisual means.  Any 
notice of videotaped deposition must identify the placement of 
the camera(s).  And a videotaped deposition must include the 
certified court reporter reciting (i) his or her name, certification 



The Myth of the Frivolous Medical Malpractice 
Lawsuit and Medical Malpractice Crisis

— Jim Campbell

Other than asking a patient where and how much something hurts, there 
is not really a test that can accurately measure or confirm the existence of 
pain. Considering the varying degrees of pain tolerance from one patient to 
another, doctors must heavily rely on what the patient is reporting and make 
conclusions based those subjective complaints. 

There is an ongoing debate in the medical industry involving where 
unidentifiable pain comes from.  While one camp primarily points to 
a patient’s mental state, others believe the pain exists physically from 
damaged nerves sending false pain messages, or some other form of physical 
manifestation that cannot yet be identified by medical technology.  

Without an image showing jurors where the pain is and a consensus from the 
medical community as to why the pain is there, jurors must then rely on the 
plaintiff’s prior medical history, the severity of the accident that caused injury 
and the believability and mental state of the plaintiff. It is also crucial to have 
a supportive opinion from the plaintiff’s treating doctors and close family 
members or friends.  Until medicine and technology catches up, a supportive 
and honest cast of witnesses fighting in the plaintiff’s corner is the best way to 
prove the pain is real. 
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— Matthew F. Schmidt

Many people sustain injuries that are objectively present. In other words, 
their body has suffered trauma that can be seen on an X-ray, MRI or CT scan. 
Others, however, describe pain that cannot be affirmatively identified or 
explained, but is nevertheless present. Depending on the symptoms, this 
person might walk out of a doctor’s office with a diagnosis of chronic pain, 
psychosomatic pain or fibromyalgia. 

It would be unreasonable to claim absolutely no one exaggerates their pain 
in a legal claim for personal gain; it is not unheard of for some to suddenly 
gain a full recovery after obtaining a settlement. It is fair to say, however, 
that the subjective pain most of our clients suffer is real and does not simply 
disappear once their legal claim has resolved.  Though it cannot be located on 
any image, for most the pain legitimately exists in the mind and body. And it 
legitimately hurts.

Unfortunately, the exaggerators have created legal challenges for the majority 
who actually suffer some form of subjective pain. Because most jurors are 
suspicious of plaintiffs to begin with, they want to see objective evidence 
of pain and rely heavily on what the medical records or images have to say 
about it.

The problem, however, is medicine does not quite have pain figured 
out yet, especially where an injury cannot be objectively identified.                          

 Insurance companies want you to believe there is a medical 
malpractice crisis, and patients are getting rich on frivolous 
malpractice law suits.  In reality, medical malpractice cases 
are brought only in egregious cases after extremely careful 
reviews.  

 The process starts with the initial phone call.  We receive 
dozens of calls a week from patients concerned they were 
injured by malpractice.  95% of the time, we determine these 
unfortunate people do not have a case, often, fortunately, 
because they were not severely injured.  In these cases, the 
expenses of bringing a case outweigh the potential recovery. 

 In the remaining few cases, 
the lawyers meet with the 
perspective client.  I sit down with 
the potential client with a registered 
nurse of over 20 years’ experience.  We 
discuss details of their entire medical and 
personal history.  Most times, after 
further understanding their 
situation, we decline the 
case because there was no 
malpractice, or we 
cannot prove the 
malpractice – as opposed to 
their underlying illness -- 
caused their ongoing problems. 

 In the remaining 1 to 2 percent of cases, we 
obtain the prospective client’s medical records, and my nurse 
and I pour through the details of the care.  Again, often, this 
is the end of the road, as our review reveals the patient’s 
problems were not caused by malpractice.  Frequently, when 
we explain this to a potential client, they are very grateful to 
get a clear explanation of their care their own doctors did not 
provide. 

 Next, every remaining case is reviewed by qualified 
physicians.  Before a case can be filed, the law requires 
experienced and qualified physicians review the records 
and determine the potential client was severely harmed by 
a preventable medical mistake -- malpractice.  Many times, 
after reviewing the records, the doctor explains to us the sad 
outcome was not a result of malpractice.  Again, this ends the 
case.  

 Rarely, in a few cases year, the reviewing doctor will 
explain the client was harmed by clear and obvious 
malpractice.  Because these cases are complex in the best of 
situations, we do not take close calls.  Rather, we are careful
    to risk our own very significant
        finances and the client’s
            emotional wellbeing only on
              cases where the medical
              expert can convincingly
            explain how the patient
          suffered severe harm because of 
       a blatant medical error.  

                    By this time, we spent many
        thousands of dollars and invested
         hundreds of hours meeting with
          the potential client who has
        been severely injured, reviewing
            the records, obtaining the
              essential expert reviews, and
             planning the case.  This self
          filtering process ensures that
only meritorious medical malpractice cases are filed on behalf 
of patients that have catastrophically injured by their health 
care provider.    
 So, the next time you hear about the so called medical 
malpractice crisis, you will understand these cases are very 
rare, and are only brought when well qualified doctors 
concluded the patient was severely injured by egregious 
medical mistakes.



KSS has joined Facebook.  There you will find our up to the 
minute reports on current legal developments, new cases 
and interesting issues of the day.  Just search for Kinerk, 
Schmidt & Sethi on Facebook and “like” our page.

Happenings 

Jim Campbell
Jim Campbell recently completed coaching the St. Cyril’s 
Boy’s Junior Varsity basketball team. The team was a very 
diverse mix of students from Africa, Mexico and the U.S. 
with all different skill levels. It was a joy helping these boys 
mesh their skills and personalities into a true team.

Ted Schmidt
Ted Schmidt will chair the Spring Bench & Bar Continuing Legal Education program for the 
Arizona State Bar at the Arizona Inn on April 24, 2017. Ted will lead each presiding judge on 
the Pima County Superior Court Bench in discussing the latest developments in our trial court.

Ted will also conduct the “Science of Decision-making: Persuading Judges and Jurors” CLE 
program for the American College of Trial Lawyers at the Phoenix Convention Center on April 
28, 2017. (See pages 5 and 6)

Dev Sethi
Dev Sethi has been elected President of the Tucson Chapter of the American Board of Trial 
Advocates.  ABOTA is an invitation only, national association of experienced trial lawyers and judges 
dedicated to the preservation and promotion of the civil jury trial right provided by the Seventh 
Amendment to the Constitution of the United States.  

Kinerk Schmidt & Sethi is proud of our long-standing support of Angel Charity for Children.  Olivia 
Sethi, Dev’s wife, is serving as 2017 General Chair as Angel Charity enters its 35th year of doing 
great work in Tucson.  Its singular mission is to make lives better for children in our community.  
It has already awarded $50,000 in grants this year, and the members are hard at work raising an 
additional $700,000 to support its beneficiaries:

Southern Arizona Diaper Bank - $600,000 to retire its mortgage

Beads of Courage - $100,000 to establish the Angel Charity Arts in Medicine Program at Banner 
Diamond Children’s Hospital. 
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Our Attorneys: Burt Kinerk, Ted Schmidt, Dev Sethi, Jim Campbell, Matt Schmidt
Exclusively representing individuals in significant injury and wrongful death matters.

Are you interested in our thinking?  If you would like to be added or removed from our mailing list for 
the KSS newsletter, please contact Irma Almazan 520.545.1666 or ialmazan@kss-law.com.

We are dedicated to providing the strongest representation for our 
clients in a wide range of cases involving serious injury or death.  We are 
grateful for the opportunity to work with referring lawyers from Arizona 
and around the country. We appreciate the trust those lawyers have in 
allowing us to assist their clients.  We welcome the chance to talk.  If you 
have a case to discuss or simply want to know more about us, please give 
us a call.


