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Surgeon and Hospital Scorecard Now Available
To Help You Pick Your Next Doctor or Hospital
— James Campbell

There is an old joke: “What do you call the
person that graduated last from his/her medical
school? Answer: Doctor.” This joke illustrates
the truth some doctors are just better than others.
Along these lines, some surgeons are better than
others. How does a regular Joe figure how a
particular surgeon rates among his or her peers?
For the first time, a valuable tool is
available that allows patients to compare the
complication rates of different hospitals and
surgeons for several different common procedures.
This tool is called the Surgeon Scorecard (https://
projects.propublica.org/surgeons/). The reviewed
procedures are knee replacement, hip replacement,
neck fusion, low back fusion, gallbladder removal,
and prostate surgery.
With the aid of doctors the organization
Pro Publica (www.propublica.org ) reviewed patients’
Medicare records and calculated the death and
complication rates for surgeons performing the
above procedures. Importantly, the data was
adjusted to reflect patient health, age, and hospital
quality. It also included a helpful article (www.
propublica.org/article/surgery-risks-patient-safetysurgeon-matters) that explains their methodology
and limitations of the data.

Looking at gall bladder surgery, which
is done by general surgeons, doctors at St.
Mary’s Hospital are reported to have the widest
range of rates of complications. On the low end,
complication rates are 3.9%, and at the high end,
complication rates are reported at 5.3%.
Reported complication rates are not the
only issue you should evaluate when choosing a
surgeon. How well do you relate to a doctor, has
the doctor cared for a friend or family member,
does your primary care doctor recommend the
doctor? Also, it is helpful to look at the Arizona
Board of Medical Examiners Doctor Search
(AZMD.GOV) site to see if a physician is certified
by a board of their peers, or whether they have a
large number of complaints or lawsuit pay outs.
For example, I would be very reticent to allow
somebody to perform plastic surgery on me who
was not certified by the American Board of Plastic
Surgery.
The bottom line is that some surgeons are
better than others. This one helpful tool gives you
added information so you can make an informed
decision about who will perform your next surgery,
and where it will be performed.

For example, the study reports that
among orthopedic surgeons at Northwest Hospital,
the range of rates of complications for knee
replacements for various surgeons range from 1.8%
to 3.3%. This is a sizable difference. Moreover,
some of these physicians are performing many
more of these surgeries than others. As a general
rule, doctors become more proficient at a surgery
the more times they perform it.
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WITNESS ONE:

THE MEDICAL

RECORDS
Dev Sethi

A key witness in any injury case is the
medical records file. It is a real-time record of injuries,
symptoms, and complaints kept by an independent
professional. Decision makers and fact finders put
great stock in the specifics and details in the records. In
approaching your own injury claim, it is important to
understand the important role the records play and to
recognize the hidden traps that come with them.
In real life, doctors listen to patients and
address complaints as they are raised and as they are
revealed during examinations. The doctor makes
diagnosis judgments and treats accordingly. The focus is
on addressing the issue and trying to fix it.
Doctors are in the business of providing care
and treatment. Producing medical records is a part of
their job, but in reality mistakes and inaccuracies creep
into the paperwork. With the move toward electronic
medical records, there is a an increasing gap in the

records as detailed narratives are being phased out in
favor of pre-determined auto-fill fields that self-populate
information from set options.
When dealing with an insurance company and
you’re trying to get your claim resolved the focus shifts
from the injury and complaints to a dissection of the
records. When did you go to the doctor? What did you
tell him? What did he tell you? What – exactly what –
did you report? What do the records say? Given this
shift, our clients are often at the whim and mercy of their
medical records – records they had no hand in creating
and certainly had no prior concern about.
How do you deal with this? The first step is
understanding the importance of the records. With that
knowledge, you can prepare yourself for accurate and
complete visits with your health care providers. Beyond
that, here are some simple tips.

Your medical records will become a central part of your case.
You should be prepared to help your doctor put together a complete and accurate file.

1. Keep Notes

A personal journal in which you record how you are feeling and your interactions with health care providers can help
you collect your thoughts and remember important events – even long after.

2. Take Inventory

Before you visit any health care provider, take inventory of how you are feeling. When you see the doctor, be prepared
to provide a full accounting of your complaints, problems, and current condition. Spending a few minutes preparing
for your appointment will insure you do not forget anything. It’s ok to write down your symptoms so you make sure
you dont’ forget to tell the doctor everything.

3. Be Honest

It’s almost second-nature to give a quick “I’m doing okay” when asked how you are. A healthy, positive outlook is an
important part of life and the recovery process. But when you are with your doctor and other health care providers, it is
essential that you are completely honest in your communications. If you are doing well, report you are doing well. But
if something is bothering you, causing problems, or of concern – put it on the table.

4. Follow Directions

Do what the doctor orders. If you are given instructions for home therapy, do it. If you are given a prescription
medication, take it. If you have problems with following through, perhaps the medicine makes you nauseous or the
exercises are painful, do not just stop. Call the doctor and ask for another option.

TIPS FOR DEALING WITH
INSURANCE COMPANIES
ON YOUR OWN!
— Matt Schmidt

We deal with insurance companies on a daily basis. Where our clients’ interest is fair compensation, the insurance
industry’s interest is to make money. While an insurance company is more than happy to take your premium and makes
it incredibly easy to do so, it suddenly becomes extremely convoluted when it is time for the insurer to pay you for a loss.
Here are some ways you can arm yourself against these billion dollar corporations.

Read the policy

Remember: the agent is not your friend

Insurance companies are notorious for abusing their power
over you because they know you probably haven’t read your
own policy. If you catch your insurer in the act of violating
its own provision, cite the exact provision and language.
You will be surprised how quickly an insurer’s tone changes
when they are made aware that you are holding the policy in
your hands.

As nice as that agent might seem to you on the phone, make
no mistake: he or she works for a company that awards
employees who save the company money. If they can find a
way to deny or minimize your claim, they will. If an insurer
wants to take your recorded statement, consider speaking
with a lawyer first about the risks involved. Otherwise,
listen very carefully to the questions being asked (don’t
be afraid to tell the agent he needs to clarify) and don’t
answer anything you don’t know with certainty or don’t feel
comfortable with. If there is any red flag the agent is working
against you, it is probably time to end the conversation
and get an attorney involved. Under no circumstances
should you attend a Statement Under Oath (SUO) without
representation.

Take pictures
Make it a habit to occasionally photograph the rooms in your
house, especially taking photos of the expensive items in
each room. In the event of a theft, you can show your insurer
proof of what you owned.
Likewise, if you are in a car accident, photographs of the
damage to your car or any injuries to your body are also
important.

Call the Police
Insurance companies want proof of your loss, so verification
and documentation by a neutral third party—a police
report—can be key, even if the accident or loss appears
minor at first. Rear end accidents can develop into serious
injuries over time (or, a more serious accident where the
driver isn’t thinking clearly at the scene). A theft of one
minor item can suddenly turn into several very expensive
items after days of realizing more is missing.
A police report can be key, even if
the accident or loss appears minor at
first. Rear end accidents can develop
into serious injuries over time.

DUI, ROAD DESIGN

&
UIM
COVERAGE
ADDRESSED BY ARIZONA SUPREME COURT
— Ted Schmidt

A drunk driver is pulled over and put in the back
of the police squad car. Another careless motorist rear
ends the parked squad car killing the drunk driver. The
drunk driver’s family sues for wrongful death claiming
the police were negligent in putting their mom in the back
of the car in a bad spot on the freeway. The police seeked
protection under ARS 12-820.02 which gives a government
employee immunity from liability for injuries “attributable
to the violation” of Arizona’s Driving Under the Influence
statutes. While the Arizona Court of Appeals agreed with
the police, this July the Arizona Supreme Court disagreed
finding this statute did not protect the police because
the drunk driver was not actually driving or in control
of a motor vehicle at the time of the alleged negligence.
Fleming v. State of Arizona, 716 Ariz. Adv. Rep. 17 (2015) (J.
Pelander).
The State of Arizona has a drunk driving
law that prohibits a person from driving
when they have a concentration of .08
percent or more alcohol in their blood
system. Blood Alcohol Concentration
(BAC) is the standard measurement
used by all states in America.

In May, the Arizona Supreme Court was asked
to decide if the State of Arizona could be held liable for a
road design that was state of the art at the time the road
was built but in the decades that followed became unsafe
resulting in a terrible head on collision and death. The
supreme court found that the State was immune from
liability for a road design that complied with“applicable
engineer and design standards” at the time the design was
created (ARS 820.03) and as such were not obligated to
redesign and reconstruct the roadway. However, the court
further found the State was not immune for failing to warn
of the dangerous condition.

The supreme court also announced two important
decisions recently in the area of underinsured motorist
coverage [UIM]. In Arizona, ARS 20-259.01 requires every
insurer to offer its insured UIM coverage in the same
amount as the liability insurance coverage it is writing for
that insured. First the court found that while this offer of
UIM must be in writing, it need not quote the cost of the
additional insurance. Newman v. Cornerstone National Ins.
Co., 708 Ariz. Adv. Rep. 32 (2015) (J. Brutinel). However,
even where the insurer fully complies with the statute
in offering the UIM coverage, such compliance will not
insulate the insurance broker from a claim of negligence in
the procurement of insurance. In other words, even if the
insurance company properly offers UIM in writing and
the insured declines the coverage, the insured may still
maintain an action against her agent for failing to secure
the insurance when he was asked verbally to do so. Wilks
v. Manobianco, 716 Ariz. Adv. Rep. 14 (2015) (J. Berch).
Ted Schmidt summarizes key Arizona Supreme Court
and Court of Appeals decisions shortly after they are
announced and disseminates the summaries to all our
friends. If you would like to be added to the mailing list to
receive Ted’s summaries please sign up by shooting Ted
(tschmidt@kss-law.com) an e-mail.

Best Lawyers 2016
Three of our attorneys have been named to Best Lawyers 2016. Ted Schmidt,
and Dev Sethi have been recognized with this honor for their work on behalf
of our clients in the areas of plaintiffs’ personal injury, medical malpractice,
and products liability. Burt Kinerk is recognized in the area of entertainment
and sports law. This is Burt’s 20th consecutive year on the peer-reviewed list.

Ted Schmidt
Ted Schmidt has been a Fellow in the American College of Trial Lawyers for
over 20 years. The College is made up of the top 1 % of trial lawyers in each
state. The College has asked Ted to travel to the South Sea Island of Palau this
November to teach local lawyers and judges trial practice skills. He will teach
and demonstrate effective techniques for opening statement, closing argument
and lecture on special evidentiary problems. Palau, a former trust of the United
States since World War II, has recently won its independence and is working
hard to develop a top flight trial and appellate law bench and bar. The American
College and Ted are honored to be asked to aid in this endeavor.

KSS has joined Facebook. There you will find our up to the
minute reports on current legal developments, new cases
and interesting issues of the day. Just search for Kinerk,
Schmidt & Sethi on Facebook and “like” our page.

1790 East River Road, Suite 300
Tucson, Arizona 85718

We are dedicated to providing the strongest representation for our
clients in a wide range of cases involving serious injury or death. We are
grateful for the opportunity to work with referring lawyers from Arizona
and around the country. We appreciate the trust those lawyers have in
allowing us to assist their clients. We welcome the chance to talk. If you
have a case to discuss or simply want to know more about us, please
give us a call.
Are you interested in our thinking? If you would like to be added or removed from our mailing list for
the KSS newsletter, please contact Irma Almazan 520.545.1666 or ialmazan@kss-law.com.

Our Attorneys: Burt Kinerk, Ted Schmidt, Dev Sethi, Jim Campbell, Matt Schmidt
Exclusively representing individuals in significant injury and wrongful death matters.
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