












Auto Manufacturers Not Required to Include 
Automated Safety: Features in All Cars 

by Ted Schmidt 

Some of us are old enough to remember when not

all cars had seatbelts. Beginning in the 1960s 

some auto manufacturers offered this safety feature as 

an option you could purchase. That all changed on 

January 1, 1968 when the Federal Motor Vehicle Safety 

Act was implemented requiring seat belts be included 

for all seats in all new cars. 

Flash forward to 2019 where we 

see the advent of fully automated cars and 

more and more cars equipped with very 

sophisticated computer safety features 

such as automatic emergency braking 

[AEB], forward collision warning [FCW] 

and crash imminent braking [cm]. All of 

these sophisticated safety technologies 

are designed to protect against human 

driver error and avoid accidents. 

Should auto manufactures be 

required to include these life-saving and 

injury-preventing technologies in all of 

their cars just as they are required to 

include seat belts? On June 13 of this year 

our Arizona Court of Appeals said no. 

In Dashi v. Nissan N.A., Inc, No. 1 

Follow this link to 

read Dashi v. Nissan 

bit.ly/Dashi-v-Nissan 

CA-CV 18-0389 (App. 

Div. I,June 13 2019) (J. 

Weinzweig) the 

plaintiff while 

driving her Honda 

Accord, suffered 

serious head 

injuries in a head on 

collision with a 2008 Nissan Rogue. She 

claimed that in 2008 Nissan had the knowledge and 

ability to install AEB, FCW and CIB in its cars and 

should have included these safety features in the Rogue 

as a matter of course just as it does seat belts. 

Nissan argued that the National Highway 

Traffic Safety Administration classified these 

technologies as merely options, not mandatory and as 

such federal law preempted any state law product 

liability claims. 

The Arizona Court of Appeals found that while 

NHTSA has encouraged the development of advanced 

automatic braking technology it expressly rejected a 

formal petition by consumer advocates to require it in 

January 2017. NHTSA's primary reason for its 

continued refusal to do so is its desire to give auto 

manufacturers the freedom to develop 

these technologies with the flexibility 

to innovate and adapt alternative, 

cheaper and safer applications for 

different vehicle designs. A specific 

rule requiring a specific technology 

runs contrary to this purpose. 

The Department of 

Transportation further discouraged 

states from imposing automated 

vehicle technology requirements 

because Congress had given NHTSA 

exclusive responsibility for regulating 

"safety designing and performance 

aspects of motor vehicles while states 

are primarily responsible for 

regulating the human driver and 

vehicle operations." It warned that 

allowing states to impose its laws on 

the design of automated vehicles 

would "create confusion, introduce 

barriers, and present compliance 

challenges." 

In short, the court of appeals 

found that allowing plaintiffs product 

liability action to go forward, if 

successful, would thwart NHTSA's 

thoughtful and studied approach and intent while 

creating a jury-imposed requirement that vehicles 

passing through Arizona have a technology not 

required anywhere else. 

Unless the Arizona Supreme Court accepts 

review and views the case differently, it will take an act 

of Congress or the National Highway Safety 

Commission to make these life-saving technologies as 

standard as seat belts in all our new cars. -TS
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