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Ted Schmidt Sues State Seeking to Undo the
Arizona Legislature’s Attempt at an End Run Around Voters

— Ted Schmidt

Read Ted’s article on Merit Selection at
http://www.kbsds.com/Arizonas-Merit-System.aspx

what upset influential members of the Arizona 
state legislature.  The state legislature is unhappy 
because it believes our judges decide cases without 
regard to what the legislature or certain segments 
of the public want.  Accordingly, the legislature 
tried to get the voters to pass Proposition 115 last 
November to radically change the selection process 
and make it more political.  The Arizona voters 
soundly defeated the proposition by a 2 to 1 mar-
gin—it wasn’t even close.

Unhappy with the voters and convinced they 
know better, the state legislature passed House Bill 
2600 attempting to do by statute what it could not 
get the voters to approve by proposition.  Problem 
is, the constitution cannot be amended by statute. 
This can only be done by the  
voters.

We were pleased to 
learn just last month the 
Arizona Supreme Court 
agreed with us and have 
struck the statute as 
being unconstitu-
tional.

In 1974, my senior year in college, I was ap-
pointed to a legislative intern position serving 

the Arizona State House Judiciary Committee.  
During that session, I was overwhelmed by the 
intellect, energy and influence of the Senate Major-
ity Leader—she was clearly the most respected 
woman in the state legislature.  I was especially 
impressed in watching her champion a proposition 
ultimately passed by Arizona voters amending 
the constitution to create merit selection of judges.  
This system has been so successful in creating a 
superior judiciary that it is now the model for other 
states and countries around the world. 

The charismatic and skillful politician responsible 
for this brilliantly conceived system was none 
other than Justice Sandra Day O’Connor.  Partly 
because of her inspiration and partly out of interest 
in watching something revolutionary I person-
ally saw born in the state legislature, I have been a 
student and participant in the process.  Since 2006 
I have had the pleasure of serving on the Arizona 
Appellate Court Commission, which selects the 
finalists from whom the Governor chooses to fill 
new judicial posts.  

The system requires candidates to fill out a very 
detailed application and then be interviewed by 
a panel of 4 lawyers and 8 lay folks appointed by 
the Governor.  This panel then selects the best 3 
or more candidates and sends those names to the 
Governor for final selection and appointment.  The 
result: the brightest, most highly respected and 
politically detached judiciary in the country.  

Ironically, this detachment so desperately desired 
in states that still elect their judges, is precisely 



— Dev Sethi

Does federal law governing claims against 
generic pharmaceutical products preempt 
state law design-defect claims against the 
makers of those products?

The effects of the Court’s “yes” answer, though, 
have deep implications that erode the 
foundation of tort and product liability law, both 
of which have evolved to protect consumers 
and give manufacturers an unambiguous 
incentive to prioritize safety.

The issue is simple, and in its legal 
formulation pretty sanitized:

Karen Bartlett’s doctor prescribed her Clinoril for 
shoulder pain.  When Bartlett filled her prescrip-
tion, the pharmacist dispensed sulindac, Clino-
ril’s generic equivalent.  Sulindac was known to 
cause rare but severe allergic reactions, Stevens-
Johnson Syndrome and toxic epidermal necroly-
sis. Both cause the sufferer’s skin to deteriorate by 
either being burned off or by turning into an open 
wound.
Bartlett began suffering from SJS and TEN and 
between 60% and 65% of the skin on Bartlett’s 
body either disintegrated or became an open sore. 
She spent seventy days in the Massachusetts Gen-
eral Hospital.  Bartlett not only experienced pain 
and suffering at the time of her injuries, but she 
also suffered permanent injuries following her re-
lease from the hospital, including near-blindness, 
esophageal burns, and lung injuries.   
After a lengthy trial in which sulindac was shown 
to be dangerous, a New Hampshire jury returned 
a $21.06 million compensatory damages verdict.  
The jury held the drug did not meet state safety 
requirements even though it was the generic 
form of an FDA approved formula.  The drug 

maker appealed argu-
ing that because su-
lindac was the generic 
form of an approved 
drug, state law product 
liability claims were 
preempted--forbidden. 
After losing at the Court 
of Appeals, the drug 

maker appealed to the Supreme Court, which ac-
cepted the case.
In reversing the verdict, the Court decided that 
preemption jurisprudence protected the company 
at the expense of Ms. Bartlett.  So long as the ge-
neric drug was manufactured and labeled identi-
cally to the FDA approved brand name drug, it 
was protected from liability.
In her dissent, Justice Sotomayor wrote, “The 
Court has left a seriously injured customer with-
out any remedy despite Congress’ explicit efforts 
to preserve state common-law liability.”
This was the third preemption/pharmaceutical 
case the Court considered in the last five years.  
Preemption remains a fertile area for manufactur-
ers to eliminate legal protections against the dam-
ages their products cause.  Large scale legislative 
tort reform efforts have been less successful be-
cause the public is unwilling to completely exon-
erate manufacturers from liability.  But, through 
regulatory efforts and federal preemption, the 
manufacturing lobby has had more success in tak-
ing away an individuals rights to recover injuries 
caused by a dangerous drug or product.

In the last week of the 2013 term, the Supreme Court 
handed down a ruling that provides blanket immunity 

for generic pharmaceutical makers who produce and sell 
dangerous drugs.  In a decision that 
gives great protection to big pharma, 
and, in the process, leaves patients 
with absolutely no remedy, the Su-
preme Court continued to advance the 
notice of preemption--the idea the fed-
eral rules and regulations trump state 
laws.  The decision was overshadowed by other block-
buster rulings that marked the term’s end.  DOMA, Vot-
ing Rights and Prop 8 dominated the headlines, but Mu-
tual Pharmaceutical Co. v. Bartlett is an important case that 
illustrates the Court’s willingness to remove an injured 
person’s right to recover, give safe harbor to business in-
terests, and expand the power of the federal government.

Bartlett not only experienced pain and suf-
fering at the time of her injuries, but also 

suffered permanent injuries following her re-
lease from the hospital including near-blind-
ness, esophageal burns, and lung injuries.

Supreme Court 
Protects Big Pharma

Karen Bartlett, after the damage caused by her 
generic medication.



— Jim Campbell
Protect
Your Vital
Health Information

Most people do not understand the im-
portance of their medical records un-

til something goes wrong.  Year after year, 
they see their primary care doctor, cardi-
ologist, or other physician, trusting their 
medical history, symptoms, and diagnosis 
are accurately documented.  

Then, something happens that causes them 
to examine their medical records.  They are 
denied insurance, are in an accident, or are 
the victim of medical malpractice.  When 
reviewing their records, patients are often 
shocked by the large amount of inaccurate 
information.  

Wrong information in medical records 
comes from several sources.  Most com-
monly, the medical assistant, nurse practi-
tioner, or doctor simply is not paying close 
enough attention to a patient, and they 
make an incorrect entry in a chart.  The de-
mands of modern insurance driven medi-
cine place too many time constraints on 
health care providers, and they are forced 
to spend too little time with too many pa-
tients.  Moreover, progress notes are often 
dictated at the end of a day, when it is im-
possible for a doctor to accurately recall 
each patient’s situation.  

Electronic medical records are a relatively 
new source of mistaken information.  Elec-
tronic records are menu driven.  A doctor 
or a nurse checks a “yes” or “no” box next 
to a symptom, finding, or diagnosis.  There 
often is no room for explanation.  As a re-
sult, patients’ conditions are shoehorned 
into set menus instead of more accurate de-
scriptions in English.

Lastly, rarely, medical records are inten-
tionally falsified.  After a medical mistake 
is made, health care practitioners may en-
ter incorrect information into the chart to 
attempt to avoid the consequences of their 
mistake.  More often than not, these false 
entries are discovered, and the practitio-
ner finds himself in more trouble than they 
otherwise would have been.  

What can you do about this?  I recommend 
that patients prepare for a doctor’s visit.  
Think about what your problem is, when 
it started, and your symptoms.  Then, 
write down this information for your doc-
tor.  Then, hand this paper to the doctor.  This 
way there can be no miscommunication 
about your problems.  

You should regularly get your medical re-
cords. When you find out you have an er-
ror in a medical record, immediately write 
your physician and inform him of the mis-
take.  Do it sooner rather than later.  Impor-
tant insurance decisions or your rights can 
by harmed by charting errors.

Medical records 
often contain 
errors.  Try to cut 
down on these 
errors by being 
very clear with 
your doctor about 
your symptoms 
and history.  
Prepare for 
appointments and 
give your doctor a 
written description 
of your symptoms 
and history.  When 
you find an error, 
act quickly and 
decisively to 
correct it.  

BOTTOM LINE:  

Then, something 
happens that 
causes them to 
examine their 
medical records.  

Think about what 
your problem is, 
when it started, 
and your symptoms.  

Then, write down 
this information 
for your doctor.  
Then, hand this 
paper to the 
doctor.



— Matt SchmidtDog Law

Hom
eow

ners

Insu
ranc

e

Poli
cy

4. Report violations by other dog owners to Pima Animal Care Center.

We recently handled a number of cases involving people 
who have been attacked, bitten or otherwise injured by 
another person’s dog. As a dog owner, it is important for 
you to know what the law in Arizona is so you can protect 
yourself, your neighbors and even your best friend, Fluffy. 

1.
 When taking Fluffy out for a walk, always 

  have him on a leash--even if he is small.

Arizona has very strict laws against dog owners who let their dogs loose 
in the streets without a leash. Simply put, if your dog injures someone 
else or someone else’s property and he is not on a leash, you will be fully 
responsible for that person’s injuries.  I have seen owners of smaller breeds 
let Fluffly roam freely around the neighborhood, but this can be equally 
dangerous. It is not uncommon to hear cases of a smaller dog getting into a 
fight with another owner’s dog who is on a leash, or a smaller dog scaring 
someone and causing them to fall.

Related to Arizona leash laws, ensure your backyard is secure and Fluffly 
cannot get out. 

2.
 Be aware of Fluffy’s behavior in different 
 environments, including your own home.

Arizona has strict laws that hold owners responsible when their dog bites 
someone else, regardless of whether the dog is on a leash, has no prior 
history of being aggressive, or if the bite occurred within your own home. 
Unless the dog is provoked into biting the victim, you will be held fully 
responsible for any injuries caused by the bite.

Dogs are unpredictable animals. Some do very well around adults but 
do not like children. Some like children and women but do not like men. 
Some are good around everyone unless it is a large group of people. Some 
are good around other dogs in the neighborhood but not within their own 
home. Some act perfectly fine all the time until there is a big environment 
adjustment, such as a pregnancy or a move. Know your dog’s quirks and 
avoid putting them in situations they are uncomfortable with.

3.
 Check your homeowner’s insurance policy to 
 ensure Fluffy is covered.

Most homeowner’s insurance policies will cover you if your dog injures 
someone else, but don’t just assume that is the case. Read the policy 
carefully. Some policies exclude certain breeds of dogs or require you to 
purchase extra coverage for that breed.

Most homeowner’s policies will not cover a tenant’s dog. If you are a 
landlord and your tenant owns a dog, it is a good idea for your tenant to 
purchase renter’s insurance that will cover the dog.

Do you notice another neighbor who is acting recklessly with their dog? Report it. Many dog bites and attacks occur 
because a dog owner’s bad habits have been going on for a while without any consequence, and it takes something bad 
to happen for people to suddenly pay attention.  Reporting a violation early can possibly prevent someone from getting 
injured later down the road.

The saddest part about those who don’t follow these simple rules and act recklessly in the ownership of their dog is not 
only the potential of putting others in danger, but costing Fluffy his own life for putting him in a situation he should 
have never been in.



I would also suggest that a property 
owner who has sustained water damage from 
an outside source and has homeowner’s or 
business owner’s insurance, check the terms 
of the insurance contract as it is common for 
insurance carriers to deny coverage under a 
flood water exclusion.  If critically read, some 
policies, although excluding flood damage, 
are still liable for their coverage if the damage 
was caused by the intervening negligence of 
a third party.  

Does this seem complicated? It is and 
each potential legal claim must be analyzed 
which generally involves the use of highly 
skilled hydrological engineers which leads to 
expensive studies.  Hence, the reason that the 
amount in controversy must be substantial 
in order for the claimant to receive an 
award which is meaningful in the terms of 
compensation.

Flood Waters vs. Surface Waters: 
What is our legal situation? - Burton J. Kinerk

As a law firm, we have 
had the experience of 

successfully representing 
large numbers of farmers, 
homeowners and business 
owners who have sustained 
major water damage.  

The rules of law that 
apply are clear and were clearly pronounced 
in Arizona in the early Arizona case 
of Southern Pac. Co. v. Proebstel, 61 
Ariz. 412 (1944).  There are two major 
considerations in establishing liability 
for the intrusion of waters damaging 
property:  Were these waters flood 
waters or were they surface waters?  By 
way of clarification, flood waters are 
those waters which escape from a stream to 
adjacent properties.  Surface waters are those 
waters falling on land by precipitation and do 
not include waters draining out of a natural 
drainage course.  In the case of flood waters, 
these waters are considered to be a common 
enemy and one has the right to protect against 
flood waters even though this protection 
causes the water to flow on to the land of 

another.  This is not the case when dealing 
with surface waters and one may not protect 
oneself from the flow of surface waters to the 
damage of another.  

When filing litigation on behalf of multiple 
parties, although it is in one common lawsuit, 
each of the claimants’ claim is an individual 
claim.  The procedure followed then allows for 
the expense of litigation to be borne on a pro 
rata share of the claimants’ damage incurred.

In almost all of the cases we have 
handled, the common water damage 
experience was caused by the activity 
of governmental entities which caused 
a diversion of waters that caused the 
claimants’ damages.  In a case involving 
governmental entities, a claim must 

be filed within six months from the time of 
the occurrence or the time of discovery of the 
cause of the damage.  This must be followed 
by the filing of a lawsuit filed within one year 
from the time of the occurrence.  

What I have done in setting forth the above is 
to provide information that essentially boils 
down to:

Surface waters 
cannot legally be 
diverted to the 
damage of others.  

Flood waters as defined 
are common enemies and 
protecting oneself from flood 
waters to the damage of 
another does not present legal 
liability.

1 2

Were these 
waters flood 

waters or were 
they surface 

waters.



happenings

Kathy Hampton joined 
our legal secretary team.  
Born in San Antonio into a military 

family, she lived in Japan and for 

the most part grew up in Germany.  

Kathy’s father’s final assignment 

brought the family to Tucson, where 

she has lived for the past 17 years.  

She worked in the legal community 

for 15 years in the areas of HOA 

law, estate planning and probate 

law, and insurance defense, with 

an emphasis on personal injury 

claims against State Farm Insur-

ance.  With her eye for detail, she 

developed interoffice applications 

and strategies related to office 

efficiency that were implemented 

within the company.  Outside of 

work, she is busy with her daughter, 

Ashlee, who is a ballerina and par-

ticipates in professional produc-

tions several times a year.  Music is 

a big part of Kathy’s life, and cur-

rently she is enjoying playing bass.  

She also plays soccer, volunteers in 

different community projects and 

organizations and is a 

Girl Scout leader.

Michelle Vetrano, RN, LNCC, 
returned to our firm as our in-
house Legal Nurse Consultant.  
She is a native Tucsonan, a CDO gradu-

ate and received her nursing degree 

from Pima Community College.  Michelle 

brings over 20 years of experience assist-

ing Tucson plaintiffs’ attorneys in evalu-

ating a variety of medical malpractice 

cases.  She  evaluated a variety of cases, 

including failure to diagnose cancer, birth trauma and medication errors.  

Michelle achieved her LNCC designation in 1999, which is a recognized 

subspecialty of nursing and the only legal nurse consulting credential 

recognized by the American Board of Nursing Specialties.  Her hands on 

clinical experience as a Neonatal Intensive Care nurse, love of nursing 

and caring for patients led to her legal career wherein she could apply the 

compassion and advocacy required to help injured patients.  Michelle has 

been married for 27 years to her husband, Tom, and is the proud mom of 

her two sons, Nicolas and Joseph, both recent high school graduates and 

Division I and II State Football Champions.

Debi Powers is our newest addition to the legal secre-
tary team.  She is a native Tucsonan, who also spent quite a few years 

living in the Marana area.  Her legal career began in 1976.  Debi’s 35+ 

years of experience and accumulated specialties; such as, probate, 

estate planning, collection work, and many years of defense medical 

malpractice will be a great asset to the firm’s practice areas.  In addi-

tion, her background includes five years at the County Attorney’s Office 

working in the criminal division, including supervisory duties.  Debi is a 

single mother to Christopher, who 

she is happy to still have at home.  

She also enjoys spoiling her dogs 

and daydreams about opening a 

doggie daycare someday.  When 

not busy with her love of animals 

she fits in reading murder mysteries 

and learning about and someday 

investigating paranormal activities.

If you are not already reading Ted’s new case summaries, visit our blog or 
email Ted at tschmidt@kss-law.com to join the mailing list.



Tucson native Payton Baker filled 
a summer clerk position with the 
firm.  He is a junior at Catalina Foothills High 

School, who is actively involved in speech 

and debate.  Payton is 4A state champion 

in LD debate and hopes that his success in 

debate will transfer to his goal of a career in 

law.  As well, he has an interest in jazz music 

and is the bassist of the school jazz band, 

Blues by Five.  Last year’s jazz combo, which 

included Payton, won top honors in the state.  

When he’s not busy with school he likes to 

read and hang out with friends. 

KSS had the 
pleasure of hosting 
Elise Alvarado in a 
legal summer intern-
ship through the 
Pima County Summer 
Internship Program.  
She was born and raised 

in Tucson and graduated 

from Catalina Foothills in 

2011.  Elise has her sights 

set on a career in the legal 

field and attends Villanova 

University, in Pennsylvania, 

where she is majoring in 

Criminal Justice and a 

minor in Spanish.  In addi-

tion to her busy academic 

life, she is a student-athlete 

and plays outfield on the 

Villanova Wildcats softball 

team.  Elise also enjoys 

hiking and traveling when 

those opportunities present 

themselves.  We 

enjoyed having her 

here and wish her 

the best of luck in 

the future.

Karen Kanna has been on 
our legal secretary team for 
the past year and a half.  She 

was born and raised in Struthers, Ohio, 

and after graduating high school be-

came an x-ray technician.  Karen then 

moved to the West Coast/California 

where she continued in a career in ra-

diology and worked in hospital settings 

and medical offices registered under 

the American Registry of Radiological 

Technologists, including an ultrasound certification through UCLA.  Her medical 

background is the perfect complement to her current position in the medical 

malpractice field.  

Karen has been a Tucson resident since 1986 and has attended paralegal 

studies through Pima Community College and has worked in the legal field 

through this time.  Her experience includes the areas of bankruptcy, collec-

tions, real estate, personal injury litigation and school law (TUSD).  She is most 

proud of her three children, Jessica, Amy and Nicholas, who all still live in the 

Tucson area and kept her busy as team mom for their various activities in base-

ball, softball and band.  In her spare time, Karen enjoys walking her dogs, go-

ing to concerts, music, hiking Sabino Canyon, weekend trips around Arizona, 

and especially to San Diego.

KSS has joined Facebook.  There you will find our up to the 
minute reports on current legal developments, new cases 
and interesting issues of the day.  Just search for Kinerk 
Schmidt & Sethi on Facebook and “like” our page.
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