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WATER INTRUSION RESPONSIBILITY — PART TWO
continued from page 1

area unless the failure occurred as a result
of the owner’s negligence in either using
or maintaining the plumbing. For example, if the owner was aware that there were
problems with the washing machine hose
or had observed leakage in the past and
failed to fix it, then the owner could be
responsible for all the damage.
In the absence of fault on the part of
the owner, the association repairs building
elements defined as common area, which
includes all drywall and subflooring. The
owner repairs the interior of the unit,
which would include floor coverings, wall
coverings and cabinetry.

n Waste Line – Leaks and Backups

Failures from waste lines occur through
backups or leakage. The plumbing backup
typically results in stacked condominiums
where upstairs unit owners put items, such
as diapers or grease, into the waste lines
causing blockages below. Typically, the
first floor units are the only ones affected
by sewer backups because the blockages
are located further down in the sewer
lines.
Again, as with the failure of supply
lines, liability is based on negligence.
Associations can be liable for failing to
clean or jet the lines when there have
been prior backups. The owner can be

held responsible if it can be established
that he/she misused the particular line.
This is often difficult because the lines are
shared in stacked condominiums, and
responsibility cannot be easily determined.
Unless negligence is established on
either the association’s part or the owner’s
part, then the association would be responsible for repairing common area damage,
including drywall inside the unit, and the
owner would be responsible for floor coverings, wall coverings, furniture and other
incidental damage inside the unit.

n Insurance Issues

Insurance coverage is available when
the plumbing failure is “sudden and accidental.” The association’s policy will typically cover those portions of the project
for which the association is responsible for
maintenance. The problem with association insurance is that the deductibles are
between $2,500 and $10,000, and often
the damage caused by the water intrusion
does not reach these levels. It is important,
therefore, that owners maintain HO-6 personal policies on their units, which generally have low deductibles and coverage for
interior damage.
Insurance will not cover leaks that
cause damage over an extended period of
time, whether it is from waste lines or sup-

ply lines. Typically, the “pinhole” leaks
result in mold growth and are not discovered for months. Unfortunately, mold
exclusions and exclusions for this type of
slow leak may eliminate the possibility of
insurance coverage for these losses.

n Association Repair Strategies/Deductibles

When damage occurs, our advice to
associations is to act promptly to stabilize
the situation. This entails repair of the
plumbing and dry-out of the unit. Removal
of water-soaked drywall is often required.
The allocation of responsibility and submission of insurance claims can all be
handled once the unit is dried out. Failure
to act promptly can result in mold infestation. We do recommend authorizing
build-back of the unit until the insurance
claims and deductible issues are resolved.
When there is a covered loss, the association will receive funds from the insurance carrier to make repairs less the
deductible. Many times the loss does not
exceed the master policy’s deductible.
Owners can protect themselves from these
high deductibles by purchasing unit owner
insurance (HO-6 Policy) which generally
has comparatively low deductibles and
cover interior repairs which the association’s master policy does not. n
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This article will discuss two common sources of water intrusion
which are from pressurized
supply lines and waste lines in stacked condominium projects.

Who is Responsible?
n Supply Lines – Common Area
When a common area supply line fails, the
association is not automatically liable.
Liability requires proof of negligence.
Generally, there is no negligence on the part
of the association that causes these types of
failures because there is no standard maintenance that can be performed for common
area supply lines.
Failure of a common area line can cause
significant damage to multiple units and
portions of the common area. When this


— PART TWO
 appens, management is faced with deterh
mining the extent of the association’s repair
responsibility.
In the absence of negligence on the part
of the association, the association repairs elements of the building defined as common
area, and the owner repairs damage to the
unit. In the typical “airspace” condominium
project, the unit boundaries are the interior
surfaces of the unfinished walls, floors and
ceilings. Water damage to these elements is
the association’s responsibility because it is
common area. Common area usually includes
drywall.
The interior of the unit is repaired by the
owner. This includes wall and floor coverings,
cabinetry, furniture and anything else damaged by the water.

n Supply Lines – Unit

Oftentimes the cause of flooding is failure
of a supply line, such as a washing machine
hose, ice maker line, or other plumbing line
within the airspace of the unit. The owner is
not responsible for damage to the common
Continued on page 4

Federal Laws Trump Local Ordinance Banning Pit Bulls
By Bradley A. Schuber, Esq.

EVALUATING REASONABLE ACCOMMODATION REQUESTS

A California Homeowners
Association should probably
not rely on local, county, or
state laws which limit or ban
certain types of breeds of
animals when evaluating a
homeowner’s request for a
reasonable accommodation
concerning the allowance of an emotional support animal.
In the recent case of Paul Alexander
Warren v. Delvista Towers Condominium
Association, Inc., a United States District
Court, Southern District Florida, Miami
Division held that the Federal Fair
Housing Act preempted a Miami-Dade
County Ordinance banning pit bull
dogs. In this case, Plaintiff, Mr. Paul
Alexander Warren owned a condominium in the Delvista Towers development
located in Miami-Dade County. The

Delvista Towers development is managed
by the Delvista Towers
Condominium Association
(“Association”). The
Association,
like
many others, has a
“no pet” policy.
Mr.
Warren
made a request
for a reasonable accommodation from the
A s s o c i a t i o n ’s
“no pet” policy
to allow him to
maintain an emotional support animal in his unit, namely
a pit bull dog named
Amir. As part of Mr. Warren’s
request, he claimed that he s uffered

from various mental health conditions,
including Post-traumatic Stress
Disorder or PTSD, and
that his treating psychiatrist advised that an
emotional support
animal would provide him thera
peutic benefit.
Ultimately,
the Association
refused to provide Mr. Warren
with a reasonable accommodation, and as a
result, Mr. Warren
filed suit against the
Association.
QUIN
H U G O A.

TER

O

Continued on page 2

Our attorneys and collection specialists are committed to providing you with professional and personal service.

If you no longer wish to receive
the Kriger Law Firm News,
please call
(619) 589-8800 and let us know.
email: hoalaw@krigerlawfirm.com
krigerlawfirm.com
Servicing San Diego, Riverside,
San Bernardino and Los Angeles Counties

8220 University Avenue, Suite 100
La Mesa, CA 91942-3837
(619) 589-8800 · FAX (619) 589-2680

Corporate Office

Managing Editor
Joel M. Kriger, Esq.

Permit 751
San Diego CA

PAID
Presort Standard
U.S. Postage

Nevada Gives HOAs Superlien Rights

REASONABLE
ACCOMMODATION

Reasonable Solar Restrictions Become Stricter

IS CALIFORNIA NEXT?

continued from page 1

NEW RESTRICTIONS MAY LEAD TO FEWER OPTIONS for associations

By Jamie Handrick, Esq.

In a Nevada Supreme Court
Case, SFR Investments Pool 1, LLC
v. U.S. Bank, the court upheld a
Nevada law that allows homeowners associations to foreclose
on homes ahead of first mortgage holders, reinforcing the
“super lien” priority for homeowners association liens in Nevada. Nevada state law
gives a homeowners association a superpriority lien on an individual owner’s property for up to nine months of unpaid
assessments. This lien is prior to all other
liens and encumbrances on the owner’s
property, even a first deed of trust recorded
before the assessments became delinquent.

quiet title and enjoin the bank’s sale, alleging that the Association’s trustee’s deed
extinguished U.S. Bank’s deed of trust
resulting in clear title for SFR. That would
leave nothing for U.S. Bank to foreclose
on. The Nevada District Court agreed
with U.S. Bank that its lien was not extinguished. The Nevada Supreme Court
disagreed, deciding that Nevada State

law gives homeowners associations a
true super-priority lien, proper foreclosure
of which will extinguish a first deed of
trust. That means Southern Highlands’
$6,000 assessment lien foreclosure extinguished an $880,000 first deed of trust
held by U.S. Bank.

As this area of law is complex,
an association should consider
seeking guidance from legal
counsel if it is faced with a
request for a reasonable
accommodation, particularly
as to a “no pet” policy

About 20 states have
superlien laws. That
number is growing as
the states make
efforts to protect
homeowners
associations. It is
possible that we
may see superlien
legislation in
California
in the
future.
The former owners of the property
located within an association called
Southern Highlands became delinquent
on their assessments and defaulted on
their obligations to U.S. Bank. Separately,
the Association and U.S. Bank each initiated nonjudicial foreclosure proceedings.
SFR Investments Pool 1, LLC purchased
the property at the Association’s trustee’s
sale on September 5, 2012. In the meantime, U.S. Bank’s Trustee’s sale on the
bank’s deed of trust was postponed to
December 19, 2012. Before the bank was
able to hold its sale, SFR filed a lawsuit to
2

In filing the lawsuit, Mr. Warren
claimed, among other things, that the
Association failed to provide a reasonable accommodation as to Amir, his
“American Staffordshire Terrier” in violation of the Federal Fair Housing Act.
The Association defended on the basis
that its refusal to grant a reasonable
accommodation was supported by
Miami-Dade County’s Ordinance that
prohibited pit bulls from being brought
into the County. Moreover, according to
the Ordinance, a “pit bull” includes any
dog that displays distinguishing characteristics of the standards established by
the American Kennel Club for American
Staffordshire Terriers.

The Nevada Supreme Court’s decision
will reinforce similar laws in other states
that have superlien laws designed to protect homeowners associations at the
expense of first lien holders. California is
not a superlien state. However, there seems
to be a trend moving towards superliens in
other states which could be good news for
California homeowners associations. About
20 states have superlien laws. That number
is growing as the states make efforts to protect homeowners associations. It is possible
that we may see superlien legislation in
California in the future. n

Kriger Law Firm Quarterly Newsletter · First Quarter, 2015

In deciding a motion for summary
judgment on the issue, the court considered the County Ordinance in contrast
with the Federal Fair Housing Act, particularly Section 3615, which provides,
in pertinent, that “… any law of a
State… or other such jurisdiction that
purports to require or permit any action
that would be a discriminatory housing
practice under this subchapter shall to
that extent be invalid.” In considering
issues where state law and federal law
come into conflict with one another,
Article VI, clause 2 of the United States
Constitution, often referred to as the
Supremacy Clause, requires federal law
to take precedence over or “preempt”
state law. As a result, the Court held that
the Fair Housing Act preempted the
county ordinance as it prevented equal
opportunities in housing based on a
dog’s breed.
Even though this case was litigated in
Florida, it still provides guidance and
authority for homeowner associations in
every state, including California. As this
area of law is complex, an association
should consider seeking guidance from
legal counsel if it is faced with a request
for a reasonable accommodation, particularly as to a “no pet” policy. n

By Garrett Wait, Esq.

New rules regarding solar
installation guidelines will have
an effect on how homeowners
associations can control the aesthetics of their community.
Governor Brown approved
Assembly Bill 2188, passing into
law updated language to California Civil
Code Section 714. Previously, that code section allowed a board to impose “reasonable restrictions” on a homeowner’s
request to install solar panels. The old
language required those restrictions have
no greater impact than a 20% loss in efficiency or a cost impact of $2,000. The new
language has revised those numbers down
to 10% and $1,000 respectively.
These new restrictions may lead to
fewer options for boards when considering a homeowner’s solar architectural
request. For example, consider a development in which a homeowner wishes to
place solar panels on the roof of his home.
The Association’s board of directors may
believe that moving the solar panel bank
to the slope behind his property would
promote more consistent aesthetics in the
community. However, this move would
cause a 15% reduction in efficiency
because of natural obstruction of the solar
panels. Under the previous language, the
Association could freely make this request
of the homeowner without repercussion.
Now, the homeowner must be allowed to
place the solar panels on the roof of his
house, going against the aesthetic stan-
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dards of the community, potentially damaging property values.
Solar power is a clean, efficient, and
eco-friendly source of renewable energy.
However, large solar panels remain
unsightly to some homeowners associations that wish to maintain a certain architectural and aesthetic standard. The new
language in California Civil Code Section 714

HOA

Blog

removes certain powers of associations to
self-govern and could have a serious
impact on how associations act when discussing architectural standards. Asso
ciations should consult with legal counsel
and solar experts any time the board wants
to request changes to a homeowner’s proposed solar installation plans. n

What Qualifies as a Solar Energy System?
A recent proposed bill out of the California
State Assembly would make some strange
changes to laws defining solar energy
systems. Your Association might be
affected by this legislation.

Find out more, and get the most current and relevant HOA news
and information from the Kriger Law Firm, go to krigerlawfirm.com
and click on the word Blog in the upper right of the home page.
Visit and be part of the conversation!
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will reinforce similar laws in other states
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expense of first lien holders. California is
not a superlien state. However, there seems
to be a trend moving towards superliens in
other states which could be good news for
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with the Federal Fair Housing Act, particularly Section 3615, which provides,
in pertinent, that “… any law of a
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Supremacy Clause, requires federal law
to take precedence over or “preempt”
state law. As a result, the Court held that
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WATER INTRUSION RESPONSIBILITY — PART TWO
continued from page 1

area unless the failure occurred as a result
of the owner’s negligence in either using
or maintaining the plumbing. For example, if the owner was aware that there were
problems with the washing machine hose
or had observed leakage in the past and
failed to fix it, then the owner could be
responsible for all the damage.
In the absence of fault on the part of
the owner, the association repairs building
elements defined as common area, which
includes all drywall and subflooring. The
owner repairs the interior of the unit,
which would include floor coverings, wall
coverings and cabinetry.

n Waste Line – Leaks and Backups

Failures from waste lines occur through
backups or leakage. The plumbing backup
typically results in stacked condominiums
where upstairs unit owners put items, such
as diapers or grease, into the waste lines
causing blockages below. Typically, the
first floor units are the only ones affected
by sewer backups because the blockages
are located further down in the sewer
lines.
Again, as with the failure of supply
lines, liability is based on negligence.
Associations can be liable for failing to
clean or jet the lines when there have
been prior backups. The owner can be

held responsible if it can be established
that he/she misused the particular line.
This is often difficult because the lines are
shared in stacked condominiums, and
responsibility cannot be easily determined.
Unless negligence is established on
either the association’s part or the owner’s
part, then the association would be responsible for repairing common area damage,
including drywall inside the unit, and the
owner would be responsible for floor coverings, wall coverings, furniture and other
incidental damage inside the unit.

n Insurance Issues

Insurance coverage is available when
the plumbing failure is “sudden and accidental.” The association’s policy will typically cover those portions of the project
for which the association is responsible for
maintenance. The problem with association insurance is that the deductibles are
between $2,500 and $10,000, and often
the damage caused by the water intrusion
does not reach these levels. It is important,
therefore, that owners maintain HO-6 personal policies on their units, which generally have low deductibles and coverage for
interior damage.
Insurance will not cover leaks that
cause damage over an extended period of
time, whether it is from waste lines or sup-

ply lines. Typically, the “pinhole” leaks
result in mold growth and are not discovered for months. Unfortunately, mold
exclusions and exclusions for this type of
slow leak may eliminate the possibility of
insurance coverage for these losses.

n Association Repair Strategies/Deductibles

When damage occurs, our advice to
associations is to act promptly to stabilize
the situation. This entails repair of the
plumbing and dry-out of the unit. Removal
of water-soaked drywall is often required.
The allocation of responsibility and submission of insurance claims can all be
handled once the unit is dried out. Failure
to act promptly can result in mold infestation. We do recommend authorizing
build-back of the unit until the insurance
claims and deductible issues are resolved.
When there is a covered loss, the association will receive funds from the insurance carrier to make repairs less the
deductible. Many times the loss does not
exceed the master policy’s deductible.
Owners can protect themselves from these
high deductibles by purchasing unit owner
insurance (HO-6 Policy) which generally
has comparatively low deductibles and
cover interior repairs which the association’s master policy does not. n
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This article will discuss two common sources of water intrusion
which are from pressurized
supply lines and waste lines in stacked condominium projects.

Who is Responsible?
n Supply Lines – Common Area
When a common area supply line fails, the
association is not automatically liable.
Liability requires proof of negligence.
Generally, there is no negligence on the part
of the association that causes these types of
failures because there is no standard maintenance that can be performed for common
area supply lines.
Failure of a common area line can cause
significant damage to multiple units and
portions of the common area. When this
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 appens, management is faced with deterh
mining the extent of the association’s repair
responsibility.
In the absence of negligence on the part
of the association, the association repairs elements of the building defined as common
area, and the owner repairs damage to the
unit. In the typical “airspace” condominium
project, the unit boundaries are the interior
surfaces of the unfinished walls, floors and
ceilings. Water damage to these elements is
the association’s responsibility because it is
common area. Common area usually includes
drywall.
The interior of the unit is repaired by the
owner. This includes wall and floor coverings,
cabinetry, furniture and anything else damaged by the water.

n Supply Lines – Unit

Oftentimes the cause of flooding is failure
of a supply line, such as a washing machine
hose, ice maker line, or other plumbing line
within the airspace of the unit. The owner is
not responsible for damage to the common
Continued on page 4
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EVALUATING REASONABLE ACCOMMODATION REQUESTS

A California Homeowners
Association should probably
not rely on local, county, or
state laws which limit or ban
certain types of breeds of
animals when evaluating a
homeowner’s request for a
reasonable accommodation
concerning the allowance of an emotional support animal.
In the recent case of Paul Alexander
Warren v. Delvista Towers Condominium
Association, Inc., a United States District
Court, Southern District Florida, Miami
Division held that the Federal Fair
Housing Act preempted a Miami-Dade
County Ordinance banning pit bull
dogs. In this case, Plaintiff, Mr. Paul
Alexander Warren owned a condominium in the Delvista Towers development
located in Miami-Dade County. The

Delvista Towers development is managed
by the Delvista Towers
Condominium Association
(“Association”). The
Association,
like
many others, has a
“no pet” policy.
Mr.
Warren
made a request
for a reasonable accommodation from the
A s s o c i a t i o n ’s
“no pet” policy
to allow him to
maintain an emotional support animal in his unit, namely
a pit bull dog named
Amir. As part of Mr. Warren’s
request, he claimed that he s uffered

from various mental health conditions,
including Post-traumatic Stress
Disorder or PTSD, and
that his treating psychiatrist advised that an
emotional support
animal would provide him thera
peutic benefit.
Ultimately,
the Association
refused to provide Mr. Warren
with a reasonable accommodation, and as a
result, Mr. Warren
filed suit against the
Association.
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