
	

	

 
Is Force Majeure In Your Association’s Future? 

By the Community Association Attorneys at SwedelsonGottlieb 
 

As we know, the spread of the coronavirus/COVID-19 has caused and will likely 
continue to cause unexpected interruption in the business of many associations.  
Many of our clients are in the middle of large common area refurbishment projects. 
With increasing restrictions and/or recommendations by public officials and others 
intended to control the spread of the coronavirus, contractors/vendors may suspend 
or cease services/work and advance “force majeure” as a defense to the association’s 
breach of contract claim. It is important that board members and managers 
understand what force majeure means and how to respond when a contractor/vendor 
suspends or seeks to suspend their performance due to the coronavirus citing a force 
majeure clause contained in the contract between the association and the contractor 
or vendor. 
 
What is “Force Majeure”? 
 
The performance or delay in performance of an obligation under a contract may be 
excused when it is impossible, impracticable, or financially infeasible. Some states, 
including California, have codified this law. California Civil Code Section 1511 excuses 
performance or delay in performance when “it is prevented or delayed by an 
irresistible, superhuman cause, or by the act of public enemies of this state or of the 
United States, unless the parties have expressly agreed to the contrary.” 1 
 
Whether the performance of an obligation is impossible, impracticable, or 
economically infeasible is a subjective question of law that can only be definitively 
resolved by litigation and judicial intervention. Thus, whether someone is excused 
from performance or a delay in performance is uncertain.  
 
Force majeure clauses are included in contracts to avoid this uncertainty. Force 
majeure is a long-standing legal concept that provides an excuse for a party’s non-

	
1	Civ.	Code,	§	1511	also	excuses	performance/delays:	“When	such	performance	or	offer	 is	prevented	or	
delayed	by	the	act	of	the	creditor,	or	by	the	operation	of	law,	even	though	there	may	have	been	a	stipulation	
that	this	shall	not	be	an	excuse;	however,	the	parties	may	expressly	require	in	a	contract	that	the	party	
relying	 on	 the	 provisions	 of	 this	 paragraph	 give	written	 notice	 to	 the	 other	 party	 or	 parties,	within	 a	
reasonable	 time	 after	 the	 occurrence	 of	 the	 event	 excusing	 performance,	 of	 an	 intention	 to	 claim	 an	
extension	of	time	or	of	an	intention	to	bring	suit	or	of	any	other	similar	or	related	intent,	provided	the	
requirement	of	such	notice	is	reasonable	and	just;”	or	“When	the	debtor	is	induced	not	to	make	it,	by	any	
act	of	the	creditor	intended	or	naturally	tending	to	have	that	effect,	done	at	or	before	the	time	at	which	
such	performance	or	offer	may	be	made,	and	not	rescinded	before	that	time.”	
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performance of its contractual obligations as a result of an extraordinary event or 
circumstance beyond the control of the parties, such as an act of God, war, a strike, a 
riot, etc. Force majeure is not implied in every contract and unless there is an express 
provision in the contract, force majeure does not exist.  
 
In force majeure provisions, contracting parties specify the events that will excuse 
performance of contractual obligations by a party. Such specified events need not rise 
to the level of impossibility. For example, in a contract where a contractor is suddenly 
unable to timely perform because of a lack of workers due to a strike, the contractor 
could hire other workers, even if the contractor would have to pay more in wages, and 
the contractor must bear the consequences of the increased wages or delay. So long 
as the cost to the contractor is not prohibitively higher, the contractor will be liable 
for breach of contract if the contractor does not perform. However, if a force majeure 
provision in the contract excuses performance in the event of strikes, then the vendor 
would be off the hook. 
 
If a force majeure event exists, it could impact virtually every aspect of management 
and operation of the Association, as there may be a delay and/or suspension of the 
entire contract as travel restrictions, worker shortages, quarantines, supply-chain 
disruptions, and other events may impact a vendor’s ability to perform. Thus, services 
provided by contractors such as for maintenance, construction, building services, etc., 
may be suspended/excused from performance.  
 
In addition, associations may themselves seek to utilize the clause to exit contracts 
where it can no longer perform, such as event contracts, non-essential construction, 
etc.  Associations wishing to invoke this clause should contact their corporate counsel 
to review specific contracts, clauses and assist with the drafting of notification to 
vendors.  
 
What Constitutes a Force Majeure Event? 
 
Determining what constitutes a force majeure is essential. The words of the force 
majeure provision control, and that provision is deemed to be the parties negotiated 
allocation of who between them bears the risks of particular catastrophic events. 
Courts have held that if an event is not listed in the force majeure clause, then non-
performance is not excused, so specific wording is important. 
 
For example, if a force majeure clause that states that performance may be delayed 
or excused “in the event of a pandemic, quarantine, or other public health restriction 
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or advisory” the question arises - Is a self-imposed or company-imposed self-
quarantine a “quarantine restriction”? Unless the event is specific and the wording is 
clear, the parties would have to look to a court determine whether a delay or non-
performance falls within the force majeure clause or is excused based on California’s 
Civil Code Section 1551. 
 
Foreseeability is a primary factor in determining whether a delay or non-performance 
will be excused. If an event is foreseeable, the happening of the event is an excuse for 
delay or non-performance if the event is specifically included in a force majeure clause. 
When a foreseeable event occurs that is not specifically included in a force majeure 
clause, the non-performing party suffers the consequences. When an unforeseeable 
event occurs, and performance is impossible, impracticable, or even economically 
infeasible, the non-performance may be excused – even without a force majeure 
clause. When an unforeseeable event occurs, and the burden of performance is below 
the level of impracticable, the non-performance will not be excused. 
 
If contractual obligations were assumed before the first cases of COVID-19 were 
reported in mainland China, the foreseeability should not be an excuse for delay or 
non-performance as the nature of the virus is unprecedented. Where contracts are 
entered into more recently, the widespread reports on the virus could make 
foreseeability a contested issue. 
 
Delay or Complete Suspension of Contract? 
 
Whether delay or complete suspension of the contract is warranted depends on the 
circumstances as well. Delay would be warranted, for example, where a renovation 
project is at issue, but complete suspension would be warranted where a service was 
meant for a particular event, e.g. where an association may have hired seasonal 
services or special event services. 
 
For this reason, where certain services are essential, we recommend review of 
contracts with specific vendors who are delaying or ceasing performance as a result 
of the coronavirus pandemic to determine the association’s right to demand 
performance of certain services, as needed, as well as their obligations with respect 
to making such demands, and with respect to a vendor nevertheless refusing to 
perform. 
 
At the time we are writing this article, most construction related projects may still be 
considered essential. This could change and is dependent on where in the state your 
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association is located.  For example, seven northern California counties (Alameda, 
Contra Costa, Marin, Santa Clara, San Francisco, San Mateo, and Santa Cruz) recently 
signed onto new, similarly-worded “shelter-in- place” Orders. Pursuant to these new 
Orders, most construction in these counties will have to be closed/shut down/not 
started.  
 
In the case of non-essential services, we recommend communicating with the service 
provider in writing to establish whether the contract work is being delayed or 
terminated and whether the specific event the service provider asserts excuses delay 
or no-performance   (e.g. California’s “Stay at Home” order, the Bay Area’s ‘Shelter In 
Place” order; Los Angeles’s “safer at home” restrictions; San Francisco’s order to close 
non-essential businesses and for all residents to stay at home except for essential 
needs; or, the travel restrictions preventing someone from entering the 
country/state/city.) 
 
Contract	Addendums	

Some	of	our	clients	have	received	contract	addendums	or	new	contracts	during	this	
global	pandemic	that	include	waivers	of	liability,	indemnity	agreements	and	releases	
that	require	the	association	to	grant	these	rights	to	the	vendor	in	the	case	of	illness,	
death,	etc.	in	relation	to	their	continued	services.		Associations	do	not	want	to	take	on	
these	liabilities	through	contracting.		Changes	to	contracts	and	new	contracts	should	be	
reviewed	by	the	associations’	corporate	counsel.		

Conclusion	

These	are	unprecedented	times	and	there	will	be	associations	and	vendors	that	are	
unable	to	perform	contracts	due	to	government	orders,	lack	of	staff,	unavailable	funds,	
etc.	We	hope	that	for	those	in	need,	reasonable	parties	will	sort	it	out	amicably.		
SwedelsonGottlieb	encourages	associations	to	contact	corporate	counsel	should	any	
issues	arise	in	the	termination	or	suspension	of	a	contract	due	to	the	pandemic.		If	your	
association	is	not	represented	by	legal	counsel	the	attorneys	at	SwedelsonGottlieb	are	
ready	to	assist	your	board	of	directors	and	association.			

Stay	in,	be	safe,	be	well. 


