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Construction Defect Claims and SB800, the “Fix It” Law 
By: David C. Swedelson, Esq. and Alyssa Klausner, Esq., SwedelsonGottlieb, 

 Community Association Attorneys 
 
You may have heard an attorney refer to the “SB800 process” and not really 
understand what it is about. SB800 refers to a California Senate Bill that became 
law years ago, requiring and setting out a procedure that has to be followed for 
construction defect claims and lawsuits against the builders and developers of 
condominium and homeowners associations.  This bill significantly changed the 
way defect cased were handled. This article explains the reasons for the changes 
and what SB800 requires as it relates to construction defect claims. 
 
In 2001, the California Supreme Court ruled in Aas v. Superior Court that a 
homeowners association could not recover in tort (i.e. negligence, strict liability) 
for construction defect claims that have not yet caused property damage. The 
impact of the Aas decision was that absent any actual damage, a claim for 
negligence or strict liability could not be made, and any remedy for purely 
economic loss must be pursued as a breach of contract and/or a breach of express 
and implied warranty claim. 
 
The Aas decision created a serious problem for community associations trying to 
recover funds to repair obvious defects that had not yet caused actual damage. As 
a result, support grew to create a law that would reverse the impact of the Aas 
decision. Following negotiations between consumer attorney groups and the 
building industry, SB800 was created.   
 
SB800, which was codified in California Civil Code §§ 895 et seq., applies to homes 
and condominiums and provides the procedure for instituting construction defect 
claims for new residential property “sold” on or after January 1, 2003. (“Sold” as 
being the date that escrow closes.)  
 
SB800 changed significantly the way in which homeowners and common interest 
developments address construction defects. SB800 provides for: 
 

§ Detailed and specific liability standards for newly constructed housing;  
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§ Specific types of defects that will give rise to claims regardless of whether 
the defect caused damage to other property;  

§ A pre-trial process that includes a builder’s right to repair an alleged defect; 
and  

§ Third-party inspectors with immunity from liability. 
 
Among the more significant changes as a result of this legislation (in response to 
the Aas decision requiring actual property damage before a defect claim can be 
filed), the statute sets forth so-called standards of construction which, if violated, 
will be actionable regardless of resulting damage. These standards are set out in 
reasonably easy to understand terms; are divided by major construction areas or 
building components (such as windows, balconies, roofs, etc.); and are identified 
under broad building categories, such as water, structural, soils, fire protection, 
plumbing and sewer, electrical and “other.” 
 
The items listed in the “other” category are assigned specific statutes of limitations 
between one (1) year and five (5) years, and include such items as irrigation, 
heating and air conditioning, dryer ducts and wood posts, to name a few.  It would 
appear that any defect category not included in the statute is subject to the ten 
(10) year statute of limitations set forth in California Code of Civil Procedure § 
337.15. Further, all claims falling either within or outside the statute are subject to 
the three (3) year latent defect statute, Code of Civil Procedure § 338. 
 
SB800 further provides that any function or component not specifically addressed 
by the standards shall be actionable if it causes damage. Thus, any defect not 
covered by the statute would still be subject to the Aas limitation, and SB800 
preserves the homeowner’s ability to recover for defects that cause actual damage 
that are not otherwise covered by the statute. 
 
The standards apply to subcontractors, material suppliers, individual product 
manufacturers and design professionals to the extent that they cause, in whole or 
in part, a violation of a particular standard as a result of their negligent acts or 
omissions, or breach of contract. 
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Another significant provision of the changes as a result of SB800 is that the builder 
is given a right to repair the defect before an action is filed.  SB800 established a 
mandatory procedure prior to the filing of a construction defect lawsuit that 
includes inspections, exchange of construction documents (under certain 
circumstances) and mediation at various points, all pursuant to various timeframes 
set forth in the Bill, and all designed to eliminate defect litigation. This process is 
quite similar to what we now fondly call the “Calderon Process.”  
 
In fact, SB800 provides that, to the extent that its provisions are “substantially 
similar” to the procedures in the Calderon Process, compliance with that process is 
excused. What is unclear about the new law, however, is what portions of the 
Calderon Process are “substantially similar” to the procedures of SB800.  This 
uncertainty could lead to disputes and further litigation over the interpretation of 
these provisions and whether a party has complied. Also, disputes are likely to arise 
over the scope of a particular defect category enumerated in SB800 and whether 
the particular defect at issue falls within the Bill or outside its reach. 
 
Finally, SB800 provides that if the builder fails to follow any of the procedures, the 
homeowner is entitled to proceed with the filing of a civil action. As with existing 
law, SB800 sets forth a ten (10) year statute of limitations for filing construction 
defect actions, with certain limited exceptions and tolling periods under certain 
circumstances. 
 
In summary, SB800 impacted construction defect litigation most significantly in 
the following areas: 
 
1. Statute of Limitations 
 
Begins to run from later of: 

a) Close of escrow from developer to owner; or 
b) Substantial completion of project per C.C.P. § 337.15. 

 
2. Notice of Claim 
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Prior to filing, claimant must notify developer in writing of intent to file suit and 
describe claim in reasonable detail. 
 
3. Receipt of Notice 
 
Developer has fourteen (14) days to perform an initial inspection and destructive 
testing, following developer’s receipt and acknowledgment of claim notification. 
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4. Notice to Subcontractors 
 
Developer must provide subcontractors and other parties related to the dispute, 
including insurance carriers, notice of the developers’ planned inspections and 
testing. 
 
5. Subsequent Inspections 
 
If “reasonably necessary,” developer can conduct a second inspection and further 
testing within forty (40) days of the initial notification. 
 
6. Offer to Repair 
 
If developer believes repairs are warranted, developer may, within thirty (30) 
days of inspection, offer to repair. 
 
The offer should include: 

a)  Cost of repair; 
b)  Relocation; 
c) Investigation costs; and 
d) Other costs reasonable by statute. 

 
Repair offer must also include: 

a) Violation being repaired; 
b) Scope of repair; and 
c) Estimated repair completion date. 
 

7. Response to Offer to Repair 
 

In response to developer’s offer, the homeowner can: 
a) Authorize the repair; 
b) Request developer to provide three (3) names other than developer 

to perform the work; or 
c) Proceed to mediation. 


