
What's New?

This issue brings updates on hot legal topics ranging from guns
and  marijuana  to  Obamacare.  But  first,  some  news  from our
office.  P&W is  in  the  process  of  growing  to  better  serve  our
clients' needs. We are pleased to introduce Mark Abellera as our
newest team member. Mark has a strong background in defense
litigation and currently serves as the co-chair of the Insurance
Coverage  Committee  for  our  local  bar  association's  young
lawyers' section.
 
This  has  been  a  successful  spring  season  for  P&W.  Tom
Underwood obtained a complete dismissal for a client in a legal
malpractice case by successfully asserting a statute of limitations
defense.  Tom,  along  with  R.J.  VanSwol,  also  defeated  an
opponent's attempts to take a state-law contractual dispute to a
federal  forum.  Kingshuk  Roy  favorably  resolved a  claim for  a
client involved in a catastrophic construction accident where the
injured plaintiffs received nearly $10 million in compensation from

          

For over 40 years,
Purcell & Wardrope has built
its reputation as trial attorneys
successfully defending clients
in complex litigation while
adhering to the highest ethical
standards.
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the other defendants.
 
Keeping clients advised of developments in the law is one of our
top priorities. Our members are regularly presenting to insurers,
trade organizations, police departments and anyone else looking
to stay on top of the ever-changing world of litigation. Recently
Brad Purcell was invited to be a featured speaker at the National
Association of Mutual Insurance Companies' annual convention.
Don't hesitate to contact us if you're looking for a brush-up on
any litigation topics in Illinois.

 
Guns and Drugs in the Workplace
 

Illinois recently became the 50th
state  to  authorize  concealed
carrying of firearms and the 19th
state  to  allow marijuana use for
medical  purposes.  Both  laws
bring a great deal of uncertainty
to the workplace and will require
employers  to  develop  clear
policies on guns and drugs.

 
The new gun law allows a concealed carry license holder to carry
a  loaded  or  unloaded  concealed  firearm,  fully  or  partially
concealed from view, on or about his or her person or within a
vehicle.  Anyone  over  the  age  of  21  with  a  Firearm  Owner's
Identification Card who completes a 16-hour training course is
qualified to carry a concealed firearm, provided that there is no
recent history of criminal activity or substance abuse. The first
wave of licenses is being issued now.
 
The  law  prohibits  individuals  from carrying  firearms  in  certain
locations,  including  schools,  taverns,  airports  and  sporting
events.  Note that the workplace is not one of  those locations.
However, employers, if they are "owners of private real property,"
may prohibit firearms by posting pre-approved signs, such as the
one  above,  "clearly  and  conspicuously"  at  the  entrance
(excluding parking lots). 
 
Gun  control  is  a  difficult  and  "emotionally  charged"  issue,
according to Starbucks CEO Howard Schultz.  That  is  why his
company  is  asking  customers  not  to  bring  firearms  into  their
stores, but at the same time it will not be posting any signs or
denying service to those carrying firearms. While this may work
for Starbucks, the rest of us should have clear written policies
reflecting the company's position on firearms in the workplace.
 
Those policies should also clearly spell out the company stance
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on  use  of  marijuana.  The  new  law  in  Illinois,  known  as  the
Compassionate Use of Medical Cannabis Pilot Program Act, is a
four-year program that allows prescription use of marijuana for
specified  medical  conditions  (e.g.,  cancer,  glaucoma).
Interestingly, registered patients may not own a firearm.
 
Nearly half the states now legalize some sort of marijuana use,
either for medical or recreational purposes. Most states, including
Illinois,  carve out  exemptions for  employers.  Illinois  employers
may  discipline  or  terminate  an  employee  for  use,  possession
or impairment by marijuana during working hours or while on the
employer's  premises.  Employers may also continue to enforce
policies  promoting  drug  testing,  zero  tolerance  or  a  drug-free
workplace.  But  employers  are  prohibited  from  discriminating
against an employee based upon his or her status as medical
marijuana patient.
 
While  the  Illinois  law  appears  to  be  employer-friendly  and
restrictive compared to other states' laws, we do not have any
guidance from the courts yet on how to apply the law. Employers
must  be  cautious  about  drug  testing  employees  who  are
participating in the program, as the active chemicals of cannabis
can be detected  for  weeks after  use.  Other  jurisdictions  have
been generally siding with the employers who have terminated
medical marijuana patients, but Illinois employers are advised to
proceed with caution until further notice.
 

  

Can Defendants Use Obamacare to Introduce the Plaintiff's Health
Insurance at Trial?
 

Under the collateral source rule, evidence that an injured person
received  benefits  from  a  source  "wholly  independent  of,  and
collateral to, the tortfeasor" is inadmissible and "will not diminish
damages  otherwise  recoverable  from  the  tortfeasor."  Arthur  v.
Catour,  216  Ill.2d  72,  78  (2005).  In  a  personal  injury  action,
evidence that a plaintiff's medical bills were paid by her insurance
company is generally inadmissible and will  not serve to reduce

any damages recovered against the defendant.1

 
Defenders of the collateral source rule argue that while the rule
appears to allow a double recovery, in practice, the collateral source typically will gain a lien or subrogation
interest in the ultimate recovery. However, as we know, those liens are usually compromised, and in Illinois,
the total  lien  recovery  is  limited  by  statute  to  a  percentage of  the total  judgment.  770 ILCS 23/10.  As
attorneys for  defendants,  we would argue that  juries  should be allowed to consider  compensation from
collateral sources to prevent plaintiffs from recovering twice: once from the defendant and once from the
plaintiffs' health insurance company. Added fuel for this argument may be found in an unexpected place:
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Obamacare.
 

The Patient Protection and Affordable Care Act (ACA) - commonly known as Obamacare - requires that most
Americans have health insurance by March 31, 2014. Because it prohibits health insurers from limiting or
denying benefits for pre-existing conditions, even injured plaintiffs will be covered for at least a minimal level
of insurance.

 
As well  as being an evidentiary  rule,  the collateral  source rule  also has a substantive aspect  in  that  it
prevents the jury from reducing the plaintiff's recovery for any amount received from a collateral source. The
theory behind the collateral source rule is to keep the jury from learning anything about insurance or other
benefits that could influence the decision of the jury. However, the argument can be made that given the
universal nature of Obamacare, the jurors will know that all personal injury plaintiffs have insurance. Another
rationale of the collateral source rule is that a defendant or wrongdoer should not benefit from the fortuitous
act of the injured party's decision to purchase health insurance. With the advent of mandatory insurance,
however, the injured plaintiff's coverage is no longer random or even a matter of choice, and thus there is no
windfall to the defendant who injures an insured plaintiff.

 
An alternative argument is that even if the court should follow tradition and not allow the jury to consider the
impact of the ACA, the trial judge, post-verdict, should then make whatever adjustments are necessary to the
award for future damages after taking into account the federally mandated insurance under the ACA.

 
On an evidentiary basis, the argument can also be made that it would be prejudicial to the defendants to
allow the plaintiff to put into evidence the cost of future medical care, particularly a life care plan, while not
allowing the defendants to introduce the fact that the future medical costs will be covered by Obamacare or
other health insurance. If the plaintiff's economist or life care planner can testify as to the cost of the plaintiff's
future care, shouldn't the defendants be allowed to cross-examine those experts on this point or introduce
testimony through their own economist or life care planner as to the actual cost of implementing the plaintiff's
future care? Also, if the plaintiff is allowed to introduce evidence for loss of benefits such as health insurance,
then the counter-argument is that the defendant should be allowed to introduce the healthcare coverage
available to the plaintiff under the ACA.

 
                                             
1 The Illinois legislature has modified the collateral source rule for medical malpractice claims and for other
personal  injury  cases.  In  rare  circumstances,  collateral  source  payments  may  reduce  a  judgment  after
trial. See 735 ILCS 5/2-1205, 2-1205.1.
 
 

Federal Diversity Jurisdiction: To Remove or Not to Remove?

When an out-of-state defendant is sued in a local state-court jurisdiction,
it is natural to be concerned that the local plaintiff may be treated more
favorably  in  his  or  her  home state  court.  This  is  just  one  reason  to
consider removing a case from state court to federal court for diversity
jurisdiction. It is also an option when the local county jury pool may be
less  desirable  than  the  broader  district  court  jury  pool.  Additionally,
federal judges usually set firmer discovery and trial deadlines, and are
more  inclined  to  make  final  rulings  early  in  litigation  when  there  are
strong  grounds  to  grant  a  dispositive  motion.  Before  filing  a  removal
petition  in  federal  court,  there  are  some very  important  questions  to
address at the onset of the litigation:
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- Does the amount in controversy ("AIC") exceed $75,000.00, exclusive of interest and costs?
 
Sometimes the AIC is evident from the Complaint, or from pre-suit communications. If not, then discovery
can be pursued in the state-court action to determine the AIC. However, any removal petition must be filed
within one year of the original state-court filing, unless one can prove that the Plaintiff acted in bad faith in
disclosing the AIC, in order to prevent removal.
 
- Is there complete diversity of citizenship between the Plaintiff and all Defendants?
 
The Plaintiff and the Defendant(s) must be citizens of different states for removal based on diversity. An
individual is a citizen of his/her state of residence, while a corporation is a citizen both where incorporated,
and also where it has it principle place of business. However, a limited liability corporation is a citizen of each
state where its members are citizens. Of course, all the Defendants must have been sued in good faith by the
Plaintiff,  and not added to the litigation just to destroy diversity.  (It  is also important to remember that a
Defendant cannot remove a lawsuit that was filed in that Defendant's own state of citizenship.)
 
- Was the removal filed within thirty days of initial service on the Defendant?
 
Each Defendant has only thirty days to file a removal petition after being served with the original state court
summons and complaint. It should be highlighted that a later-served defendant can remove even if a prior
Defendant did not timely do so.
 
Have all the Defendants consented to removal?
 
A Defendant desiring to remove must confer and obtain prior consent for removal from all of the Defendants,
even from a previously-served Defendant that did not remove. Said conference and consent should be stated
in the removal petition.
 
There are a number of additional details and considerations that go into the decision to remove a state-court
lawsuit to federal court. The checklist above is intended to serve as a quick guide for evaluating whether a
state-court matter can be removed to federal court. 
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