
ONE WOULD ASSUME IT GOES WITHOUT SAYING THAT 

MOST ATTORNEYS WILL apply Illinois law to personal injury lawsuits 
filed in Illinois courts. But if you could rely on another state’s laws that favor 
your client on a substantive legal issue, why wouldn’t you? What if it would 
mean the difference between a multi-million-dollar verdict and a statutory cap 
on damages? Or, maintaining a valid cause of action versus facing a motion to 
dismiss for failure to state a claim? 

The difference between Illinois laws and those of neighboring states can 
significantly affect the outcome of a case. For cases in which laws of multiple states 
conflict, the Illinois Supreme Court has developed a methodology based on the 
Restatement (Second) of Conflict of Laws (“Restatement”) to determine when another state’s 
laws should apply to a cause of action proceeding in Illinois courts. This is commonly referred 
to as the choice-of-law analysis. Understanding how Illinois courts analyze choice-of-law issues will 
help you determine whether another state’s laws can benefit your client. 

Identifying the conflict
“A choice-of-law determination is required only when a difference in law will make a difference 

in the outcome.”1 Many examples are available. Unlike Illinois, Michigan has refused to adopt the 
doctrine of strict liability in product liability actions based on negligent design.2 In product liability 
cases, Michigan maintains a statutory cap on damages and prohibits punitive damages.3 Indiana 
likewise allocates fault among joint tortfeasors differently than Illinois. In Illinois, all defendants 
are jointly and severally liable for the plaintiff ’s past and future medical expenses.4 In Indiana, 
defendants can only be held severally liable for their own percentage of fault.5 While Indiana law 
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allows a defendant to prove the negligence of 
an absent or settling tortfeasor at trial,6 Illinois 
law prohibits a trier of fact from allocating fault 
to a settling party in good faith.7 

Others states—Missouri, for example—have 
not enacted statutory causes of action such as 
the Illinois Animal Control Act.8 Many states 
prohibit contribution from an employer that 
paid workers’ compensation benefits.9 Illinois, 
on the other hand, allows defendants to seek 
contribution from an employer.10 

The above examples do not comprise an 
exhaustive list of differences, but they do illus-
trate that another state’s laws can dramatically 
impact a case. But before determining whether 
another state’s laws may apply, you must un-
derstand how Illinois conducts a choice-of-law 
analysis. 

Significant relationship approach: 
Townsend v. Sears

Absent “constitutional limitations, the 
forum court applies the choice-of-law rules 
of its own state.”11 In other words, for actions 
filed in Illinois, the Illinois choice-of-law rules 
govern. How Michigan or Iowa conducts a 
choice-of-law analysis is irrelevant for actions 
proceeding in Illinois courts. 

Townsend v. Sears is the seminal case in 
Illinois for choice-of-law analysis. While 
Illinois has adopted the Restatement, the 
Illinois Supreme Court recognizes in Townsend 
that the Restatement has been “described as 
‘schizophrenic,’ in that one portion of its split 
personality consists of general sections such as 
sections 6 and 145, while the other portion is a 
set of reasonably definite rules and preference 
for territorial solutions, including the injury-
state rule for tort cases .…”12 

Townsend clarifies how the Restatement 
applies in Illinois. First, presume that the law 
where the injury occurred applies unless “an-
other state has a more significant relationship 
with the occurrence and with the parties with 
respect to the particular issue.”13 Presuming a 
state law applies is consistent with section 146 
of the Restatement.

In Townsend, the court evaluated whether 
Michigan or Illinois law should be presumed. 
The plaintiffs were domiciled and resided in 
Michigan. The complaint alleged that Sears’ 
tortious conduct took place in Illinois, but the 
injury occurred in Michigan. It is “relatively 

rare” that the negligent conduct in another 
state will overcome the state where the injury 
occurred.14 Hence, Townsend presumed 
Michigan law governed the substantive issues. 

After a court selects the presumed law to 
apply, the court tests the choice “against the 
principles of section 6 [of the Restatement] 
in light of the contacts identified in section 
145(2).”15 Testing the presumption against 
sections 6 and 145 of the Restatement allows 
the court to determine which state has the 
most significant relationship to the cause 
of action. “[A]ll of the facts of the case 
including those surrounding the allegedly 
tortious conduct must be examined under the 
principles of sections 6 and 145.”16 

State contacts to the case
Section 145(2) of the Restatement evaluates 

the contacts each state has to a case. The court 
then tests the contacts against the state law 
presumed to apply. Nearly every Illinois court 
considers section 145(2) first, but “from a 
practical standpoint in most cases, it should 
not make a difference whether a court first 
looks to the section 145(2) contacts or to the 
section 6 general principles.”17 The contacts 
under section 145(2) are: 

a) the place where the injury occurred; 
b) the place where the conduct causing the 
injuries occurred; 
c) the domicile, residence, nationality, place 
of incorporation, and place of business of 
the parties; and 
d) the place where the relationship, if any, 
between the parties is centered.18 
The first contact—the place where the injury 

occurred—is often the easiest to determine. 
However, “situations may exist where the 
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Weighing contacts and policy
Section 6 of the Restatement sets forth 

seven principles to weigh against the 
contacts provided in section 145(2).27 A 
detailed analysis of all seven principles 
“is unnecessary” because three of the 
principles listed are not relevant to 
personal injury actions.28 The relevant 
section 6 principles include: 

• the relevant policies of the forum;
• the relevant policies of other 

interested states and the relevant 
interests of those states in the 
determination of the particular issue;

• the basic policies underlying the 
particular field of law; and

• ease in the determination and 
application of the law to be applied.29

In Perskinson v. Courson, the plaintiff 
sustained an injury in Missouri after the 
defendant’s horse kicked the plaintiff.30 The 
plaintiff alleged a cause of action under 
the Illinois Animal Control Act and the 
defendant moved to dismiss the count 
arguing that no such cause of action existed 
under Missouri law. The court evaluated 
the section 6 principles and held that the 
plaintiff failed to demonstrate Illinois law 
should apply instead of Missouri law. The 
court recognized that both Illinois and Mis-
souri enacted legislation to limit liability for 
horse-related activities, but did not find the 
policies of either forum supported applying 
Illinois law. The plaintiff also maintained 
that Illinois has an interest in protecting 
its own citizens. But the court rejected this 
premise noting that the plaintiff still had 
a valid negligence cause of action under 
Missouri law. Finally, the court recognized 

that, since it paid workers’ compensation 
benefits in Ohio, Ohio law barred the 
defendant’s contribution count. The court 
had to determine “whether Illinois law or 
Ohio law” applied to the “narrow issue of 
contribution”22 and ultimately held that 
Illinois law governed the contribution 
count against the Ohio employer. The 
court found the second contact—the 
location of negligent conduct—was 
“neutralized” because the conduct causing 
the injury took place in both Illinois and 
Ohio, since there were allegations that 
the employer failed to train the plaintiff 
in Ohio.23 The third contact—domicile 
and residence of the parties—slightly 
favored Illinois because one defendant 
was domiciled in Illinois and another 
defendant conducted business in Illinois. 
The court acknowledged the plaintiff was 
a domiciliary of Ohio and one defendant 
neither was incorporated nor maintained 
its headquarters in Illinois. The fourth 
contact—place of the relationship—
favored Illinois because the plaintiff 
performed work in Illinois and the 
defendant contracted with the plaintiff ’s 
employer through its Illinois agents. 

Which state the section 145(2) con-
tacts favor “is not simply a mathematical 
summation.”24 “[T]he 145(2) contacts ‘are 
to be evaluated according to their impor-
tance with respect to the particular issue.’”25 
Thus, the court may discount the weight of 
certain 145(2) contacts based on the issues 
presented in the case. After a conclusion 
is reached as to what state law the section 
145(2) contacts favor, the contacts must be 
considered “in light of the general prin-
ciples embodied in section 6.”26 

place of injury is merely fortuitous and, 
therefore, not an important contact.”19 In 
Murphy v. Mancar’s Chrysler Plymouth, 
Inc., the court held the Michigan location 
of a convertible’s rollover accident was 
not an important consideration in the 
context of the case.20 The plaintiffs alleged 
the Illinois dealership failed to warn them 
about the lack of protection provided by 
a convertible automobile in the event of 
a rollover. The plaintiffs also maintained 
the car was “bought, serviced, licensed, 
garaged and primarily driven in Illinois.”21 
The court reasoned the place of injury was 
not an important consideration because the 
accident and injuries sustained in Michigan 
easily could have happened in Illinois.

The remaining three contacts must be 
considered using facts contributing to the 
injury. In Palmer v. Freightliner, LLC, the 
plaintiff was injured after he fell from a 
ladder while installing a security system 
in Illinois. The Ohio employer maintained 

IF ANY OF THE PARTIES RESIDE 
IN A DIFFERENT STATE, IF THE 
NEGLIGENT CONDUCT OCCURRED IN 
ANOTHER STATE, IF A BUSINESS IS 
INCORPORATED OR HEADQUARTERED 
IN ANOTHER STATE, OR IF THE 
RELATIONSHIP BETWEEN THE 
PARTIES WAS FORMED IN ANOTHER 
STATE, YOU SHOULD CONSIDER 
WHETHER ANOTHER STATE’S LAWS 
MIGHT BENEFIT YOUR CLIENT.
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more accurately estimate your case’s 
potential value. 

Practical considerations
When a new case comes across your 

desk, be mindful of the potential impact of 
another state’s laws. Test the facts of the case 
against the contacts listed in section 145(2) 
of the Restatement. If any of the parties 
reside in a different state, if the negligent 
conduct occurred in another state, if a 
business is incorporated or headquartered 
in another state, or if the relationship 
between the parties was formed in another 
state, you should consider whether another 
state’s laws might benefit your client. If 
they do, consider drafting allegations in 
the pleadings that support another state’s 
contact to the case. Alternatively, consider 
filing a choice-of-law motion with the court 
early in the case.

Should the court apply another state’s 
law to the case, it will assist in proceeding 
with written discovery, depositions, and 
dispositive motions. It also will help you 

some Illinois courts have been critical of 
the Illinois Equine Act. Thus, Missouri law 
was “simple and easy to apply,” further sup-
porting the application of Missouri law.31 

The policies between Illinois and 
its neighboring states are not always 
similar. The Illinois Supreme Court 
has entertained an appellate court’s 
characterization that Michigan’s product 
liability laws were pro-business and 
Illinois’ laws were pro-consumer.32 
Illinois has consistently recognized 
that multinational corporations that 
do business in Illinois consent to being 
subject to Illinois laws.33 This most often 
occurs when employers seek dismissal of 
third-party complaints for contribution 
where the multinational corporation is 
incorporated in a state that prohibits 
contribution from employers who pay 
workers’ compensation claims.

IF YOU COULD RELY ON ANOTHER 
STATE’S LAWS THAT FAVOR YOUR 
CLIENT ON A SUBSTANTIVE LEGAL 
ISSUE, WHY WOULDN’T YOU? WHAT 
IF IT WOULD MEAN THE DIFFERENCE 
BETWEEN A MULTI-MILLION-DOLLAR 
VERDICT AND A STATUTORY CAP ON 
DAMAGES?

__________

31. Id. ¶ 70.
32. Townsend, 227 Ill. 2d at 170-71.
33. Palmer v. Freightliner, LLC, 383 Ill. App. 3d 57, 

67 (1st Dist. 2008).
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