
NUTS & BOLTS
OPENING THE FILE & OTHER INITIAL STEPS OF REPRESENTATION



THE APPOINTMENT SHEET
• Opening the File

• In or Out of Jail?

• Bond/Furlough issues

• Hold – Probation, ICE, other jurisdiction

• GOLDEN TICKET - BILLING!!!!



OIDS APPROVED TIME
• Review appointment sheet, open file, phone call to client, letter to client;

• Download probable cause statement, bond information, background check on client, 
complainant, witnesses, etc. 

• REVIEW ALL PRIORS →Will need for meeting with client and presumptive 
sentencing calculations

• STATUTES

• OFFENSE OR CHARGE

• SENTENCING & GUIDELINES

• MISC.



STATUTES
• OFFENSE OR CHARGE

• Underlying offense;

• Possible lesser-included or non-included offenses, 

• Affirmative defense statutes

• Enhancement statutes 

• READ THE STATUTE CHARGED!!!!

• Read definitions included with Statute

• Read the annotated cases in the Statute book

• SENTENCING & GUIDELINES

• Restitution, Community corrections/work release, split sentencing, presumptive 
calculations, mandatory minimums, special cases – DUI, sex offense, etc.

• MISC.

• Youthful offender, probation revocation statutes, Admin. Code, etc.



STATUTE WAR STORIES
• Statute charged particularly important for DUIs! → I’ve had a case dismissed 

because wrong statute on the probable cause statement. Per Ron Smith “Keep your 
mouth shut”

• Pistol without a permit; 13A-11-70 & 73 → Barrel must be 12 inches or less. Had 
charge tossed because body cam showed gun that looked like rifle and police called 
it a “rifle.” DUI was also charged and the gun not brought to court. Charged 
dismissed.

• Vehicle Theft → Seen charging sheets and indictments charging 13A-8-3(a) instead 
of (b).

• If (a) then must prove value of vehicle above $2,500 instead of value being presumed 
under (b).



PRELIMINARY DISTRICT COURT MOTIONS

NOTICE OF APPEARANCE DEMAND FOR PRELIMINARY HEARING



PRELIMINARY DISTRICT COURT MOTIONS

MOTION FOR DISCOVERY MOTION TO PRESERVE EVIDENCE



PRELIMINARY DISTRICT COURT MOTIONS

6TH AMENDMENT ASSERTION



MEETING/INTERVIEWING YOUR CLIENT
• CLIENTS LIE. EVERY. SINGLE. ONE.

• Build trust. Don’t lead with investigative or serious questions.

• NOT Did you do it? Where’s the body? 

• Many clients will not trust you at first and will be hesitant to tell you the truth about tough facts or 
ultimate conclusions.

• Easier questions to “get to know the client” are better

• Where are you from? Where did you go to high school? Sports or clubs? Do you work? Children or 
family?

• Develop a report with client

• Basic information is often more pertinent for initial issues

• Bond, Pre-trial diversion or Drug Court, Mental Health Court

• Lead into more serious questions → Criminal history, location of events, witnesses/alibis 



MEETING/INTERVIEWING YOUR CLIENT 
MORE SUBSTANCE

• CRIMINAL HISTORY

• Have it printed and go over it with them!!!

• Get details on conviction and compliance on probation/parole if applicable

• Ask about out-of-state cases → Arrests and Convictions

• WITNESS/ALIBI/CO-DEFENDANTS

• Who else was present at time of arrest.

• Who were you with before arrest?

• Get as many perspectives on case and facts as you can

• Where you find different versions of events is where you find REASONABLE DOUBT!!!



INTERACTION WITH LAW ENFORCEMENT & 
CLIENT STATEMENTS



INTERACTION WITH LAW ENFORCEMENT & 
CLIENT STATEMENTS

• TRAFFIC STOP

• DUI

• Field Sobriety

• Body camera

• Refuse to blow?

• Terry Frisk/Pat Down FOR WEAPONS!!!

• Consent to search vehicle

• Driving or passenger?

• Warrant?

• Admissions…



STATEMENTS/ADMISSIONS TO LAW 
ENFORCEMENT

• Interviews with police

• Name of investigator

• How many interviews?

• Where?

• Miranda?

• Pre-Miranda statements

• At scene of the offense? If not, where?

• What time?

• How many officers?

• Intoxicated? Mental deficiency? Concussion? Etc.

• THEN →What did they ask and what did you tell them?

LITTERING AND….



MANAGE CLIENT EXPECTATIONS
• PRIORS ARE BAD

• Especially for the same offense

• History of FTA or non-compliance on probation 

• NO 4TH AMENDMENT ISSUES AT PRELIMINARY HEARING!!!

• NO 2 CASES ARE THE SAME

• Doesn’t matter what brother’s girlfriend’s cousin got for a plea offer on his case

• DON’T MAKE GRAND PROMISES, BUT SMALL PROMISES ARE FINE

• We will win → BAD!

• I will file your bond motion today → GOOD!



SUPPLEMENTARY DISTRICT COURT MOTIONS

MOTION FOR FURLOUGH MOTION FOR BOND REDUCTION



BOND REDUCTION & FURLOUGH

• BAIL SCHEDULE

• CAPITAL $50,000 – NO BAIL

• MURDER  $15,000 - $150,000

• CLASS A FELONY $10,00 - $60,000

• CLASS B FELONY  $5,000 - $30,000

• CLASS C FELONY $2,500 - $15,000

• CLASS D FELONY  $1,000 - $10,000

• MISD. & VIOLATIONS $300 - $6,000



BOND REDUCTION & FURLOUGH CONT’D
• TIES TO COMMUNITY

• Residence, work, high school, family, church, organizations, etc.

• RISK OF HARM TO COMMUNITY
• Criminal history (previous bond or probation revocations), nature of current offense

• Some risk can be eliminated with special bond requirements – i.e., no contact with victim 

• FLIGHT RISK
• Access to car? Have driver’s license? Family or contacts out-of-state? Currently working in town? History 

of FTAs? Eluding police as part of offense?

• MISCELLANEOUS
• Theft/property cases – Compare value of property or asset alleged to be stolen vs. amount of bond

• Once had a $10,000 bond for a Receiving Stolen Property 1st degree charge on a 1992 Chevrolet truck with 286,000 
miles on it

• Truck was recovered at the time of arrest and was worth $1,700 per Kelly Blue Book

• BUT…. Client had prior theft convictions → Judge still reduced to the minimum for Class B felonies $5,000.00

• YOU CAN REFILE BOND MOTIONS DEPENDING ON CHANGE IN CIRCUMSTANCES
• State’s continuance, family emergency, new place to reside, completion of SAP or other 

programs/sentence, etc.



PRESUMPTIVE SENTENCING GUIDELINES

• DO YOUR HYPOTHETICAL GUIDELINE CALCULATIONS BEFORE BOND REDUCTION

• A PRESUMPTIVE “OUT” IS A HUGE LEVERAGE POINT FOR BOND REDUCTION

• Why should Defendant have to stay in jail while innocent, only to be released after found 
guilty?

• Presumptive guidelines take into account criminal history and prior probation revocations 
ALREADY, so use that to combat those elements from the State’s attorney. But don’t get 
your hopes up → Priors are bad…

• DOES NOT TAKE INTO ACCOUNT PRIOR BOND REVOCATIONS OR FTA’S SO BEWARE OF THAT



BOND REDUCTION & FURLOUGH CONT’D

• FURLOUGH PROCESS
• Does the client actually WANT rehabilitation?

• Family always wants it, but clients not always keen on in patient rehab

• Client may be in worse situation for bond if leave rehab before completion

• Contact facility for application and assessment forms

• Can be sent directly to the client in jail

• Receive letter from facility – Need certain information

• On facility letterhead

• Approving client for in patient rehabilitation

• Setting date or time range that bed will be available

• Naming an employee as transport option or requiring family member for transport



PRELIMINARY HEARING

• TEST THE LIMITS OF DISCOVERY VS. PROBABLE CAUSE

• IF IT IS RELEVANT, ASK UNTIL THE JUDGE SUSTAINS OBJECTION

• DO NOT INTERRUPT → DOESN’T MATTER IF TESTIMONY IS GOOD OR BAD. LET THE 
STATE’S WITNESS RAMBLE AND TALK BECAUSE BAD INFORMATION/EVIDENCE IS 
BETTER THAN NO INFORMATION/EVIDENCE

• NO DISMISSALS FOR 4TH AMENDMENT ISSUES

• Does not necessarily mean you cannot ask questions about search/seizure process, JUST 
NO SUPPRESSION

• Consent

• Warrant

• Terry Frisk



PRELIMINARY HEARING

• NAMES OF OFFICERS/INVESTIGATORS

• Who was on scene? 

• Who spoke to victim/witnesses? 

• Who spoke to Defendant?

• CHAIN OF CUSTODY

• Location of tangible evidence

• How did it get to police custody

• Sent to lab for any testing? When? Who sent it?

• Ask for tangible evidence to be preserved per motion



PRELIMINARY HEARING

• HAVE A SET OF SPECIFIC GOALS 

• Discovery/investigation

• Get relevant information regarding offense in front of Court for bond reduction purposes

• Preserve witness testimony

• BRING YOUR COURT REPORTER!!!

• JOE LAMPLEY WAR STORY.

• Establish value/restitution

• How was value of stolen item determined?

• Was item returned?

• Some underlying facts may soften Defendant’s image or offense



PRELIMINARY HEARING - DISMISSALS
• REMEMBER TO MANAGE CLIENT EXPECTATIONS

• State can re-file and go straight to grand jury

• Client will have to re-post bond

• State may know your defense if you make case for improper charge or something else that is fixable

• LEGAL VS. FACTUAL

• If legal, best to have some good facts or practicalities on your side to prevent re-charge

• EXAMPLE→ Domestic Violence - Trespassing dismissed at preliminary hearing because 
complainant “trespassed” her husband from their apartment. Lease does not equal ownership for 
authority to trespass. Court determined that only the landlord can issue a trespass on a rented 
residence.

• Also had affidavit from complainant stating that client was not abusive or violent but that he had 
come home drunk and she did not want to put up with him.

• If factual, make sure that the facts are fatal and non-cureable

• EXAMPLE → SORNA case dismissed where client’s residence did not have water or electricity, so 
he had to shower and cook at a friend’s house, then would sleep at his utility-less rented home. 
SORNA officer admitted she knew about utility issue and also admitted that she knew my client 
worked 8-5. Testified that she stopped by utility-less rental house during hours client was 
working, only knocked once, and only waited for 2-3 minutes before leaving and filing charge.


