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The Coronavirus disease 2019 (“COVID-19”) has massively affected daily life and business 
operations in many countries, including the Philippines. On 08 March 2020, President Rodrigo R. 
Duterte declared a State of Public Health Emergency.1 On 12 March 2020, the World Health 
Organization (“WHO”) characterized COVID-19 as a pandemic.2 A day after, the Philippine 
government implemented Stringent Social Distancing Measures where all mass gatherings and 
non-essential work-related gatherings were suspended.3  
 
The Philippine government also imposed an Enhanced Community Quarantine (“ECQ”) in 
Luzon, and the President declared a State of Calamity throughout the country for a period of 
six (6) months from 16 March 2020.4 The Philippine government then issued various guidelines 
and regulations which controlled the movement of people, interrupted mass transportation, 
restricted travel, and closed down non-essential establishments. Inevitably, supply chains were 
disrupted, workers displaced, and production, manufacturing and distribution ground to a 
standstill.  
 
As we transition to the “new normal”, we examine how this global pandemic may affect 
contractual relations and performance of obligations that are essential in trade and business. 
We outline below how contracting parties can be apprised of their options, under their 
respective contracts and the law, in the light of COVID-19. 
 
Q:  What is Force Majeure or Fortuitous Event?  

A:  A Force Majeure or literally a “superior force”, in general is an event that is uncontrolled 
or not the fault of any party.  These tend to make it difficult or impossible to carry out 
normal business.  

 
In the Philippine legal setting, the existence of a force majeure event may be determined 
by the stipulations in a contract or, in its absence, by the  definitions in case law and the 
Civil Code. 

 
For example, a contract may expressly stipulate the following events as force majeure or 
fortuitous events: acts of God, fire, floods, typhoons, earthquakes, war, national 
emergencies, riots, strikes or other labor difficulties, any government orders, or other 
circumstances beyond the control of the parties. 

 
In the absence of such stipulation, Article 1174 of the New Civil Code of the Philippines 
(“Civil Code”) states the general rule that no person shall be responsible for those events 
which could not be foreseen, or which, though foreseen, were inevitable. Some examples 

	
1 Proclamation No. 922 (2020). 
2 “WHO Director-General’s Opening Remarks at the Media Briefing on COVID-19”, retrieved from 

https://www.who.int/dg/speeches/detail/who-director-general-s-opening-remarks-at-the-media-briefing-on-
covid-19---11-march-2020. 

3 Resolution No. 12 (2020), Inter-Agency Task Force for the Management of Emerging Infectious Disease. 
4 Proclamation No. 929 (2020). 
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are Acts of God or natural occurrences (e.g., floods, or typhoons) or Acts of Man (e.g., 
riots, strikes or wars).5  

 
To legally exempt a party from contractual obligations under Article 1174, the following 
essential requisites must be satisfied: (1) the cause of the unforeseen and unexpected 
occurrence, or of the failure of the debtor to comply with his obligation, must be 
independent of the human will; (2) it must be impossible to foresee the event, or if it can 
be foreseen, it must be impossible to avoid; (3) the occurrence must be such as to render 
it impossible for the debtor to fulfill his obligation in a normal manner; and (4) the obligor 
must be free from any participation in the aggravation of the injury resulting to the 
creditor.6 

 
However, note that Article 1174 of the Civil Code does not apply when it is expressly 
exempted by law, otherwise stipulated in the contract, or when the obligation requires 
the assumption of risk. Some instances when the force majeure principle may not be 
invoked is when the party is in delay, or has promised to deliver the same thing to two or 
more persons who do not have the same interest.7 

 
Q:  Is the existence of COVID-19 a Force Majeure Event? 

A: In general, the contract is the law between the parties. Whether the COVID-19 pandemic 
exempts a party from complying with the provisions of the contract will primarily depend 
on the contractual stipulations.  

 
The contract may expressly list the existence of pandemics, national emergencies, or an 
act of government as force majeure events. In such cases, a party may invoke this 
provision to excuse himself from performing the obligations in the contract because (1) 
WHO declared COVID-19 as a pandemic, (2) the Philippine government  declared a 
Public Health Emergency and placed the entire country under State of Calamity, and (3) 
ECQ was enforced in Luzon (and other parts of the Philippines). 

 
However, some contracts may not provide for the foregoing events as constituting force 
majeure and may only contain stipulations to the effect that “all or similar events” or 
circumstances “beyond the control of the parties” are force majeure events.  

 
In such cases, the parties may rely on general contract interpretation principles to 
determine if the existence of pandemics, national emergencies, and/or an act of 
government are contemplated by the force majeure clause. Thus, the intention of the 
parties in drafting such stipulations in relation to the nature of their obligations should be 
ascertained. 

 

	
5 Philippine Communications Satellite Corp. v. Glove Telecom, Inc., G.R. Nos. 147324 & 147334, 25 May 2004. 
6 Servando v. Philippine Steam Navigation Co., G.R. Nos. L-36481-2, 23 October 1982. 
7 Article 1165, Civil Code. 
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Q: What if there is no Force Majeure Clause in the Contract?  
 

A:  In other cases, the contract may not contain a force majeure clause. The parties may 
then resort to the Civil Code. Due to the novelty of the declaration of COVID-19 as a 
pandemic, there is still no Philippine jurisprudence which categorically states that 
pandemic is a force majeure.  

 
Nevertheless, as mentioned, a party may seek recourse from the provisions of the Civil 
Code which provides that “no person shall be responsible for those events which could 
not be foreseen, or which, though foreseen, were inevitable”8. It is not just the existence 
of the fortuitous event which must be established for a party to be exempt from liability, 
but also the fact that the party is free from negligence.9  

 
In a landmark case,  the Supreme Court relieved a party from the obligation to pay rent 
due to the existence of a state of war.10  In the  case, a lessor was not made liable to pay 
damages for his failure to deliver the leased property within a given period since it was 
either due to a government order suspending the milling of sugar cane or prohibiting its 
planting during the Japanese occupation, or to the uncertain condition of peace and 
order then prevailing.11  

 
As applied in the current situation, a party may argue that COVID-19, in relation to the 
Stringent Social Distancing Measures and the ECQ adopted and implemented by the 
Philippine government, may constitute a fortuitous event which exempts such party from 
complying with his contractual obligations. The reality in the Philippine setting is that the 
pandemic led to such governmental actions which disrupted people’s daily lives and 
disturbed the country’s economic activities.  

 
For this purpose, it is always best to communicate with the other party the obligor’s 
concerns on the fulfillment of an obligation in view of the current difficulties and limitations 
brought about by the pandemic.  
  

Q:  Can Material Adverse Change (“MAC”) Clause be invoked due to COVID-
19?  

 

A:  In some instances, parties include a material adverse change (“MAC”) clause, which is 
common in M&A transactions. The clause is included in order to diminish any possible risk 
on the part of the seller and buyer from the date of the agreement until the closing of the 
deal. This clause is usually related to the representations/warranties of the parties.  

 

	
8 Article 1174, Civil Code. 
9 Metal Forming Corp. v. Office of the President, G.R. No. 111386, 28 August 1995. 
10 De Castro v. Longa, G.R. Nos. L-2152 & L-2153, 31 July 1951. 
11 Id. 
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In one US case, the MAC clause allows the buyer to “costlessly cancel the deal” when “a 
significant deterioration in the selling company’s business between signing and closing 
may threaten the fundamentals of the deal”.12  

 
Likewise, a MAC clause is found in financing agreements, normally part of the borrower’s 
representations/warranties. The clause may relate to the borrower’s ability to comply with 
its obligation to pay, or to the viability of the borrower’s business operations, which it 
sought to be financed. 

 
Now, a party invoking the MAC clause in view of the pandemic must show that such event 
caused a significant adverse change in the other party’s business operations or financial 
condition. Such adverse change should persist for a considerable period. It is not 
necessary for the pandemic to cause an absolute impossibility of the obligor’s 
performance but the risks involved must be beyond the contemplation of the parties. 

 
The determination of the “material adverse change” is based on how the parties define 
it in the contract which serves as the law between the parties. Should the contract fail to 
expressly provide that a pandemic can trigger the application of the MAC clause, the 
parties must review the contract in light of the facts affecting the parties’ obligations 
under the agreement.  

 
Q: Are there other legal grounds to release a party from an obligation?  
 

A: There are other Civil Code provisions which may be cited to be relieved from an 
obligation considering the present circumstances.  

 
For one, a party may seek release from an obligation when the pandemic and/or the 
government measures made it physically and/or legally impossible to comply with such 
contractual obligation, pursuant to Article 1266 of the Civil Code. 

 
Also, a party may also rely on the doctrine of unforeseen events found in Article 1267 of 
the Civil Code. It provides that “[w]hen the service has become so difficult as to be 
manifestly beyond the contemplation of the parties, the obligor may also be released 
therefrom, in whole or in part”. In order for this provision to apply, these must concur: (1) 
the event or change in circumstances could not have been foreseen at the time of the 
execution of the contract; (2) it makes the performance of the contract extremely difficult 
but not impossible; (3) it must not be due to the act of any of the parties; and (4) the 
contract is for a future prestation.13  

 
Article 1267 is often linked to the theory of rebus sic stantibus, which provides that the 
parties stipulate in the light of certain prevailing conditions, and once these conditions 
cease to exist, the contract also ceases to exist.14 Nonetheless, the Supreme Court has 

	
12 Akorn, Inc. v. Fresenius Kabi AG, C.A. No. 2018-0300-JTL (Del. Ch. October 1, 2018). 
13 Tagaytay Realty Co., Inc. v. Gacutan, G.R. No. 160033, 01 July 2015. 
14 Naga Telephone Co. v. Court of Appeals, G.R. No. 107112, 24 February 1994. 
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explained in one case that the said Civil Code provision is not an absolute application of 
the principle of rebus sic stantibus, otherwise, it would endanger the security of 
contractual relations. After all, parties to a contract are presumed to have assumed the 
risks of unfavorable developments. It is only in absolutely exceptional changes of 
circumstance, therefore, that equity demands assistance for the debtor.15 

 
However, these legal provisions only apply to obligations to do and it does not apply to 
obligations to give.16  

 
For example, these appear to exclude obligations to pay rental or deliver a thing in a 
contract of lease because this is considered as an obligation to give.17 By the very nature 
of a lease agreement, the lessor’s obligation is to transfer the legal possession and control 
of the leased property for the duration of the contract 18. The lessor may  argue that the 
deprivation of just the use without any disturbance in the possession of the leased 
property does not amount to a violation of the lessor’s obligation. Resultantly, it should 
not exempt the lessee from the obligation to pay rent.  

 
From jurisprudence, the courts have ruled that rebus sic stantibus  do not contemplate:  
change in political climate 19 , business closure 20 , “mere inconvenience, unexpected 
impediments, increased expenses, or event pecuniary inability to fulfil an agreement”21, 
or financial struggles due to an economic crisis22. 

 
Despite the foregoing, it is still important to prove antecedent facts before the legal 
principles come into play since the same may not be arbitrarily invoked. It must also be 
determined whether the non-performance of an obligation is due to the difficulties and 
restrictions brought about by the ECQ, or whether the performance of an obligation is still 
impossible or relatively impossible even after ECQ. Thus, it is wise to request guidance from 
legal counsel on these matters. 

 
Q: What is the effect of COVID-19 to a Party’s Obligation?  
 

A:  Generally, contracts with force majeure clauses also provide for the consequences. In 
such cases, the parties are bound by the terms of their contract and must adhere to the 
consequences provided.  

 
Some examples of consequences that may have been stipulated in a contract are as 
follows: 

 
	

15 Spouses Poon v. Prime Savings Bank, G.R. No. 183794, 13 June 2016. 
16 Development Bank of the Philippines v. Clarges Realty Corp., G.R. No. 170060, 17 August 2016. 
17 Philippine National Construction Corp. v. Court of Appeals, G.R.  No. 116896, 05 May 5, 1997. 
18 Joya v. Pareja, G.R. No. L-13258, 28 November 1959. 
19 Supra at note 18. 
20 Spouses Poon v. Prime Savings Bank, G.R. No. 183794, 13 June 2016. 
21 Id. 
22 Iloilo Jar Corp. v. Comglasco Corp., G.R. No. 219509, 18 January 2017. 
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● The party who was prevented or hindered from complying with his obligation will 
not incur any additional liability from non-performance. 

● The party may delay or defer the performance of his obligation without incurring 
additional liability or penalty. 

● The period of the contract will be extended for the duration of the existence of 
the force majeure event. 

● The contract is suspended during the existence of a force majeure event. 
● The contract is terminated upon the existence of a force majeure event. 

 
However, note that the existence of force majeure and its consequences to the party’s 
performance of his obligation depends greatly on the facts. Necessarily, other factors 
should also be taken into consideration to avoid unwarranted disagreement between 
the parties. For instance, the pandemic, existence of the national emergency, or the act 
of government must be the direct cause of the failure to comply with the obligations and 
that these circumstances were beyond the control of the party. Further, the existence of 
reasonable steps to avoid or mitigate the effects of the force majeure event must be 
taken into consideration.  

 
Any haphazard invocation of the force majeure clause in the contract is not advisable, 
and seeking legal advice is preferable before a party enforces the force majeure 
provisions in a contract. 

 
Q: How the enactment of “Bayanihan to Heal as One Act” affected contractual 

obligations?  
 

A: In order to mitigate the effects of the pandemic on the lives of the Filipinos and on the 
country’s economic activities, the Philippine government has enacted Republic Act No. 
11469 (“RA No. 11469), or the “Bayanihan to Heal as One Act”. There are provisions in the 
said law, in relation to other government issuances, which effectively alter contractual 
obligations, such as: 

 
a. A thirty (30)-day grace period, which may not be waived, shall be granted to all 

borrowers whose  loan/s with principal and/or interest falling due within the ECQ 
period without incurring interest on interest, penalties, fees and other charges.23 
This mandatory grace period shall effectively move the payment due date. The 
curing period provided under Section 304 of the MORB will be applied based on 
the new due date of the account.24  

b. Residential and commercial rents falling due within the ECQ period shall be 
granted a minimum of thirty (30)-day grace period, without incurring interests, 
penalties, fees and other charges.25 

	
23 Implementing Rules and Regulations of Section 4 (aa) of Republic Act No. 11469, 01 April 2020. 
24 “Frequently Asked Questions (FAQ) on the Implementing Rules and Regulations (IRR) of Section 4(aa) of RA 

11469 or the “Bayanihan to Heal as One Act”, retrieved from 
http://www.bsp.gov.ph/downloads/Publications/FAQs/BayanihanActFAQs.pdf. 

25 DTI Memorandum Circular No. 20-12 (2020). 
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c. Eviction may not be enforced for failure to pay residential or commercial rent 
due within the thirty (30)-day period after the lifting of the ECQ. 

 
Though there is a non-impairment clause under the Philippine Constitution, such must 
yield to the superior and legitimate exercise of the police power of the State to promote 
health, good order, safety and general welfare of the people, and statutes in exercise of 
valid police power, such as RA No. 11469, must be read into every contract26. Hence, 
despite the absence of force majeure clause, or without the parties having to establish 
facts which will call for the application of the force majeure provisions of the Civil Code, 
RA No. 11469 has essentially modified provisions of existing contracts. 

 
However, it must be noted that the consequence of the foregoing is basically a 
deferment of the obligation to pay the rent or loan, and not totally relieving the lessees 
or debtors of their respective obligations.  

 
In the past, a debt moratorium27  was also enforced by the government on pre-war 
obligations within the Philippines. Similarly, Republic Act No. 10121 (“RA No. 10121”), or 
the “Philippine Disaster Risk Reduction and Management Act of 2010”, provides that it is 
mandatory for government financing or lending institutions (“GFIs”) to grant no-interest 
loans. Thus, when typhoon Yolanda hit several provinces, GFIs were directed to grant a 
six (6)-month moratorium on the payment of outstanding loans28. 

 
Q: What are the Practical Steps in Enforcing a Force Majeure Clause in a 

Contract?  
 

A: The contracting parties may always agree on how to proceed with the performance of 
their respective obligations in view of the pandemic. They may also consider the effects 
of the declaration of State of Calamity, which include “disruption of means of livelihoods, 
roads and normal way of life of people in the affected areas as a result of the occurrence 
of natural or human-induced hazard” 29, and of a Public Health Emergency, which entails 
“trade and travel restrictions”30, as shown by the response of the Philippine government. 

 
Therefore, it is highly advisable that the following steps must be undertaken before a party 
invokes a force majeure provision in the contract or the general legal principles in the 
Civil Code: 

 
1. The parties must thoroughly review the contracts in order to ensure that the factual 

circumstances will support the invocation of the contractual stipulations and to 
understand the reliefs available. A party may request the extinction of the obligation, 

	
26 Ortigas & Co. Ltd. v. Court of Appeals, G.R. No. 126102, 04 December 2000. 
27 Executive Order No. 25 (1944), as amended by Executive Order No. 32 (1945) and Republic Act No. 342 (1948). 
28 Memorandum Circular No. 59 (2013), issued by the Office of the President. 
29 Sec. 3 (ll), Republic Act No. 10121, 27 May 2010. 
30 Sec. 3 (l), Republic Act No. 11332, 26 April 2019. 
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suspension of the contract, or even the modification of the terms of the contract, as 
may be practicable for both parties. Legal advice is important in order to avoid any 
undesirable consequences. 

2. The parties should take into consideration the extraordinary circumstances due to 
COVID-19 and explore alternative means of complying with the obligations in the 
contract.  

3. It is likewise important to survey and be updated with the various government 
issuances which essentially provide relief packages and other viable options to the 
parties whose contracts may have been affected by the global pandemic. 

4. The overall factual circumstances of the parties must be taken into consideration. 
The parties should not merely rely on financial struggles or increased costs in non-
performance of the contractual obligations. 

5. The parties should ensure that it documents material and pertinent events to support 
the factual circumstances which occurred before, during and after the lapse of the 
effects of COVID-19. 

 
 


