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United States v. Nixon / Background 
In 1972, five burglars were caught breaking into the Democratic National Headquarters in the Watergate Office Building in Washington, DC. Among other activities, the Democratic National Headquarters was responsible for raising money for and coordinating campaigns for Democratic candidates, including the presidential candidate. Media and government investigations discovered that the burglars were connected to the White House, which at the time was occupied by President Richard Nixon, a Republican. In addition, these investigations revealed that the president and his aides probably had abused their power in other ways as well.
Congress held hearings on the scandal to investigate wrongdoing by the president and his aides. During those hearings, it was discovered that President Nixon had a tape recorder installed in the Oval Office. These tape recordings probably had conversations between the president and his aides that could support some of the accusations against them. The special prosecutor in charge of the case wanted to hear these tapes, but President Nixon did not want to give them up. President Nixon even had the special prosecutor removed from his job to stop him from obtaining the tapes. However, the next special prosecutor also requested them. This time a federal court judge ruled that the president had to hand over the tape recordings.
In response, the president released edited transcripts and shortened versions of the tapes, but these were not good enough to meet the court order. The special prosecutor again challenged the president in the U.S. District Court. The District Court once again ruled against the president and ordered him to give up the complete tapes. When the president appealed the District Court's ruling to the United States Circuit Court of Appeals, the special prosecutor asked the United States Supreme Court to step in and settle the dispute. The Supreme Court agreed to hear the case.
Before the Supreme Court, Nixon’s lawyers argued that the courts could not hear the case because it was a dispute within the executive branch over which the courts had no power or jurisdiction. They also argued that the tapes should be protected by the president’s executive privilege. Executive privilege means that the communication between the president and his aides has a certain level of confidentiality. While it is not a right specifically given to the president in the Constitution, it is based on the constitutional separation of powers. Executive privilege reflects the belief that those in the executive branch should be able to communicate with the president, sharing their ideas without concern that their opinions will become the knowledge of the other branches of the government or the public. Having this freedom encourages advisers to be as honest and forthcoming as possible, which helps the president to make an informed decision. This is particularly important in matters of national defense. President Nixon’s lawyers argued that only the president should be able to decide when his communications with his aides can be revealed to the public or other branches of the government.
The U.S. Department of Justice, representing the people of the United States argued, however, that executive privilege was not absolute. In this case, those normally confidential communications were very important for a criminal case. If the president had the power to decide when his communications could be revealed to the public, then he could cover up information about illegal activities. This would be dangerous for the legal system and the rule of law.
Questions to Consider
1. Why might a president want to record conversations held in the Oval Office? Why do you think President Nixon taped his conversations even though he was discussing illegal activities with his aides?
2. Executive privilege itself cannot be found in the U.S. Constitution, but it comes from the separation of powers in the U.S. Constitution. Explain what executive privilege is and how it helps keep the executive branch independent from the other branches of government.
3. Describe a circumstance in which it would be beneficial to the nation for a president to keep communication with aides confidential.
4. Who should determine when the communications between a president and presidential aides should be revealed, the president or the courts? If the president never has to reveal conversations that are needed for a criminal trial, what effect could this have on the legal system?

© 2020 Street Law, Inc.		 Last updated: 08/27/2020 
© 2020 Street Law, Inc.		 1
