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Introduction
A number of countries in Asia have implemented, or are
in the process of implementing, wide-reaching reform of
their domestic natural gas markets. In some, this follows
liberalisation of the retail and power markets with a view
to creating new business services and to foster greater
price competition for consumers. Open or “third party”
access (TPA) is a key part of such market reform as it
should, in principle, allow more gas and LNG suppliers,
distributors and retailers to gain access to pipeline and
regasification terminal capacity on equal and transparent
terms.
In this article we will examine the concept of TPA from

a legal and regulatory perspective. We will consider the
reforms that are taking place in different countries
throughout Asia and how TPA has been introduced in
other markets such as the EU. One of the key questions
to address is how TPA should be implemented: what are
the practical implications for new customers or users?
Finally, we will look at some of the opportunities that gas
market liberalisation may bring for the various
stakeholders including utilities, gas and LNG suppliers
and distribution companies.

Third party access
The central concept of TPA is that the owner of gas
import and/or transportation infrastructure, or the owner
of the right to use that infrastructure, must make capacity
in that infrastructure available to third party users in return
for a fee or tariff. An infrastructure owner may do this
voluntarily, if it has available capacity and simply wants
to earn a tariff from that capacity. Alternatively, the owner
may be required by law to open up capacity to other, third
party users who have no ownership interest in the
infrastructure and/or who have not otherwise committed
to purchase long-term capacity rights.

A regulated TPA regime should, in theory, lead to more
widespread infrastructure usage, as well as greater
competition and the diversification of gas supply for
downstream customers.
TPA regulation can take many forms, depending on

the precise objective(s) of the policy makers. The key is
often how the regulations are applied in practice and what
view the relevant government and policy makers take in
relation to the enforcement and monitoring of the open
access requirements. These practical considerations are
discussed further below.

The EU example
The “Third Energy Package” was introduced by the EU
with the objective of improving the functioning of the
internal European energy market. It comprises two
directives and three regulations.1 The gas market reforms
introduced by the Third Energy Package include a
mandatory TPA requirement that is imposed on gas
transmission and distribution systems and LNG facilities.
Article 32 of Directive 2009/73 provides the central TPA
requirement as follows:

“Member States shall ensure the implementation of
a system of third party access to the transmission
and distribution system, and LNG facilities based
on published tariffs, applicable to all eligible
customers, including supply undertakings, and
applied objectively and without discrimination
between system users.”

To supplement this requirement, a comprehensive set of
regulations are contained in Regulation 715/2009. Articles
16 and 17 require the maximum capacity in transmission
systems and LNG facilities to bemade available to market
participants. Articles 18 and 19 require detailed
information to be made public regarding the services
provided and the relevant conditions applied. Article 22
requires transmission and LNG system operators to take
reasonable steps to allow capacity rights to be freely
tradeable.

The EU TPA exemption
Importantly, art.36 of Directive 2009/73 provides a
potential exemption from the TPA requirements for new
gas infrastructure projects for a defined period of time.
An exemption may be provided under certain conditions,
including where the level of risk involved in the
investment is such that the investment would not take
place unless an exemption was granted. Also, the
investment must enhance competition in, and security of,
gas supply within the EU. As discussed further below,
exemptions from the EU’s TPA requirements have been
granted to the LNG import terminals in the United
Kingdom subject to certain conditions.

1Directive 2009/72, Directive 2009/73, Regulation 714/2009, Regulation 715/2009 and Regulation 713/2009.
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The EU as a benchmark?
The Third Energy Package was introduced to increase
competition in the European energy market and to create
a level playing field for market participants. The TPA
requirements of the Third Energy Package were therefore
geared towards increasing transparency and requiring
capacity-related services to be offered on a
non-discriminatory basis across the EU.
As we explore further below, different countries often

have different policy objectives when considering gas
market reform. Therefore, it is important to frame the
relevant TPA regulations around the specific policy
requirements of each market. Although, there is no “one
size fits all” solution, we note that the EU TPA regime
may serve as a useful reference point, particularly in terms
of TPA implementation and enactment measures.

Introduction of third party access in Asia

Japan
Although imports of LNG into Japan have plateaued in
recent years, Japan is still one of the largest LNG
importers in the world. Unlike other markets in Asia,
currently Japan’s LNG import terminals are largely owned
and operated by the major utilities such as Toho Gas,
Tokyo Gas, Osaka Gas and Kansai Electric.2

Two recent developments in Japan are significant in
relation to TPA: (i) the amendment to the Japanese Gas
Business Act in June 2015 which introduced provisions
aimed at increasing TPA to LNG terminals in Japan; and
(ii) the publication of the Strategy for LNG Market
Development by the Japanese Ministry of Economy,
Trade and Industry on 2 May 2016 (the Japanese LNG
Strategy), which notes that following the start of full
liberalisation of the electricity market in April 2016, the
same is scheduled for the gas market in April 2017.
Most of Japan’s LNG import terminals appear to offer

open access in some form3 although it is not clear whether
third parties have routinely been able to import LNG
under the current system. The following quote from the
International Energy Agency (from 2013) perhaps
summarises the approach to TPA in Japan and some of
the challenges encountered:

“Third party access to trunk pipelines and
distribution networks was introduced in 2004 and
is to be individually negotiated by parties proposing
to supply customers. However, for LNG terminals,
the requirement for TPA is deemed only desirable,
limiting the obligation for companies to engage in
negotiated TPA. Some companies have developed
guidelines, but in general it has proven difficult to
establish TPA at LNG import terminals, as these are
developed to fit an importer’s specific supply

portfolio and subsequently the sales portfolio
requirements in the hinterland. The lack of
interconnections between regions then further limits
the ability to increase competition through TPA.”4

The Japanese LNG Strategy sets out a clear objective for
Japan to be a leader in creating a global LNGmarket and
for Japan to be a key trading hub in the region. On this
basis, it would appear that Japan views TPA as an
important way of ensuring fair and equal access to
gas-related infrastructure.
Japan’s strategic objective bears noticeable similarities

to that of the EU which, as noted above, introduced a
TPA regime as part of a plan to create a more unified
(European) gasmarket. The Japanese LNGStrategy states
that it will discuss rules concerning TPA and information
disclosure and refer to “best practices” from Europe in
developing this system.

Malaysia
Malaysia’s domestic gas production has gradually
declined over the last two decades, whilst domestic
demand has increased. This rise in demand has led to the
construction of two LNG import facilities: one located at
Malacca and a second terminal at Johor.
The Malaysian Government has for some time

acknowledged that “there is a need for further
liberalisation to attract new players into the market”.5

However, it was not until recently that significant steps
were taken towards the introduction of a regulated TPA
regime in Malaysia.
The Gas Supply (Amendment) Act 2016 is an

amendment to the Gas Supply Act 1993 and makes
provision for regulated TPA (the Malaysian TPA
Regulations). TheMalaysian TPARegulations have been
passed by the Dewan Rakyat Malaysian Parliament and
were published in the Federal Government Gazette on 9
September 2016.
Section 14 of the Gas Supply Act 1993 (as amended)

provides that

“(a) retail licensee shall upon request of a
consumer supply gas to the consumer’s
premises; and

(b) regasification, transportation or distribution
licensee shall upon request of a shipping
licensee allow the utilization of his facility”.

Following a request for utilisation, the relevant licensee
must respond to the request stating whether the proposal
is acceptable. Although the Malaysian TPA Regulations
do not specify precisely why a proposal may be rejected,
the Malaysian Energy Commission is required to ensure
that all reasonable demands for access to the relevant
facility are satisfied and to introduce guidelines pertaining
to the Malaysian TPA Regulations.

2 The LNG Industry, GIIGNL Annual Report (2016 edn), p.30.
3 The LNG Industry, GIIGNL Annual Report (2016 edn), p.30.
4Developing a Natural Gas Trading Hub, “Obstacles and Opportunities”, International Energy Agency (2013).
5Malaysian Economic Transformation Programme Annual Report (2014).
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Although there are competition practice requirements
in the Act, such as not to abuse a dominant position (e.g.
conduct which limits market access or investments in the
gas industry), the Malaysian TPA Regulations do not go
so far as to require licensees to offer capacity on a
non-discriminatory basis. However, the Energy
Commission does retain the discretion to fix the charges
and levies to be applied by the relevant licensee and is
required to issue codes, guidelines and directions
pertaining to the matters in the Malaysian TPA
Regulations.
On 16 January 2017, the Energy Commission published

a number of TPA Codes pursuant to its expanded scope
under the amended Gas Supply Act 1993. In addition to
a TPA Code in relation to re-gasification terminals, the
Energy Commission has also published codeswhich apply
to transmission pipelines and distribution pipelines. Of
particular note is the stated objective to ensure
transparency, together with fair and non-discriminatory
practices in all transactions concerning the use of such
facilities.

China
In recent years, China has taken a leading role in
addressing climate change including its involvement in
the United Nations Climate Change Agreement in Paris
in 2015. Imported LNG is an important component of
China’s strategic objective to transition away from coal
and oil to cleaner forms of energy.
In China, onshore LNG import terminals are mostly

owned by, or majority interests are held by, state-owned
entities CNOOC, Sinopec and PetroChinawith the notable
exception of the Dongguan terminal in the Guangdong
Province which is owned by Jovo Group. ENN, another
private Chinese company, has announced that it has been
granted permission to build an LNG receiving terminal
in Zhoushan, Zhejiang Province.
There have been examples of TPA recently in China.

In 2014, the National Development and Reform
Commission issued guidelines recommending TPA to
LNG import terminals. ENN subsequently announced
that it was the first private company to have imported
LNG to China using a third party terminal. It was also
reported recently that theGuangdongDapeng LNG import
terminal would allow third party access. The terminal is
owned by a number of different parties with the largest
interests held by CNOOC (33%) and BP (30%). However,
TPA is only reserved for a small number of stakeholders
despite “an outcry from local gas users in Guangdong to
use Dapeng terminal to import LNG from the spot market
for local distribution and the government is very
favourable to such requests”.6

It remains to be seen whether the Chinese regulators
will take further steps towards implementing a more
robust TPA regime which allows for more widespread
access to LNG terminal infrastructure capacity.

Thailand
Section 81 of the Thai Energy Industry Act 2007 states
that:

“a licensee who owns an energy network system
must allow other licensees or energy industry
operators to utilize or connect to his system in
accordance with terms stipulated and announced by
the licensee who owns the energy network system”.

According to the Office of the Energy Regulatory
Commission, this means that any licensee that operates
a natural gas facility must announce a TPA code
governing the connection to and use of the natural gas
facility, which must be approved by the Energy
Regulatory Commission.7

In 2015, the state-owned entity PTT, the owner of the
only LNG import terminal in Thailand (at Map Ta Phut)
had its TPA code approved by the Commission, although
it is not yet clear whether any cargoes have been imported
to Thailand by third parties in accordance with the TPA
Code.
The government views TPA as part of its overall

objective to liberalise the gas market and allow third
parties to supply gas to end users. The Petroleum Institute
of Thailand was reported recently to have advised the
Thai government to seek new investors to build LNG
import terminals in Thailand.
A new LNG terminal to be constructed by PTT in the

Eastern Rayong province was recently approved by the
National Energy Policy Commission. In addition, it has
been reported that the state-run Electricity Generating
Authority of Thailand has proposed a floating storage
and regasification unit for the Gulf of Thailand to supply
gas to the North Bangkok Power Plant and the South
Bangkok Power Plant. Under the current rules, it seems
that both terminals would have to develop TPA codes to
be approved by the Energy Regulatory Commission.
Depending on howThailand’s TPA requirements affect

the viability of the development of these new terminals,
Thailand may need to revisit the existing TPA
requirements in order to decide whether to allow
exemptions to be granted for new gas infrastructure,
similar to the exemptions granted by the EU.

Singapore
As with Japan, LNG terminal and gas pipeline access in
Singapore is part of a wider strategic plan to develop the
city-state into an LNG and gas trading hub, for which
TPA is commonly seen as an essential requirement.8 The

6 “Dapeng to allow third-party access for terminal use for partners”, Global LNG Monitor, 28 January 2016, p.13.
7Office of the Energy Regulatory Commission, Third Party Access Regime (Draft), 10 July 2014, Section 1.2.
8 “Prospects for Development of an Asian LNG Trading Hub”, King & Spalding Energy Newsletter, February 2014, www.kslaw.com [Accessed 6 January 2017].
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Singapore LNG terminal at Johor is credited with being
the first terminal in Asia to offer multi-user access to
different types of customer (for example, storage and
re-load or storage and send-out). The Singapore Energy
Market Authority (the EMA) announced recently that
each of Shell Eastern Trading (Pte) Ltd and Pavilion Gas
Pte Ltd had been awarded a licence to import up to 1
Mtpa of LNG or for three years, whichever is earlier,9 in
addition to the import licence granted to BG Singapore
Gas Marketing Pte Ltd in 2007.
Singapore’s LNG terminal connects into a downstream

natural gas market which is subject to third party access
requirements10 and which is likely to see further reform
through the introduction of a secondary gas trading
market. The EMApublished a Consultation Paper in 2015
in relation to the development of a secondary gas trading
market in Singapore arguing that it would enhance
competition and efficiency in the domestic gas market
and assist in moving away from oil linked pricing to a
gas price based on supply and demand.11 At the time of
writing, the matter is still under consultation although the
potential benefits of a secondary trading market are
discussed further below.
If access to the Singapore LNG import terminal is

required for additional users, some form of regulated TPA
may be required in order to address complex multi-user
capacity allocation and utilisation issues.

Other countries
Other countries in Asia are expected to increase or initiate
imports of LNG to meet rising gas demand in the coming
years including, Indonesia, Vietnam, Pakistan,
Bangladesh, the Philippines and Sri Lanka. The
development of an adequate TPA regime may also be on
the policy agenda of some of these countries; some, such
as Pakistan, have already taken steps towards introducing
TPA to gas infrastructure.12

Implementation of TPA: practical
considerations
It is unlikely that TPA in Asia will entirely follow the
existing benchmark in other markets such as the EU.
Many gas importers in Asia have different objectives and
factors to contendwith (such asmore segregated domestic
markets, less gas infrastructure inter-connectivity and the
interests of incumbent, state-owned enterprises) compared
with the central policy objective of the Third Energy
Package of the European Union to create a single EU gas

and electricity market. With that in mind, it is worth
considering some of the practical considerations that arise
from implementing a regulated TPA regime.

Primary capacity allocation
A clear mechanism for allocating regasification, storage
and/or transportation capacity to potential new users is
central to a TPA regime. As noted above, EU legislation
requires operators to make the maximum capacity
available to market participants13 and requires them to
publish transparent and non-discriminatory capacity
allocation mechanisms.14

The UK regulator, Ofgem, considered auction
processes to be the most appropriate means of allocating
capacity in infrastructure terminals. As Ofgem noted, the
benefits of an auction mechanism include efficient
allocation of capacity and transparency as to demand and
price.15

An alternative capacity allocation mechanism is an
“open-season” procedure whereby capacity is publicly
advertised and potential third party importers (meeting a
predetermined qualification criteria) make a non-binding
approach to the infrastructure owner to utilise capacity.
The infrastructure owner then considers all applications
and issues a proposed capacity allocation regime which
can be accepted by each applicant.16

Although a TPA regime can, in theory, work without
a published capacity allocationmechanism (for example,
where terminal users obtain access to capacity on a “first
come, first served” basis), some guidance as to how an
owner may approve or reject an application for third party
access is preferable. In most circumstances, a TPA regime
should operate on a non-discriminatory and transparent
basis for all users concerned. That being said, whilst, for
example, European legislation imposes a requirement for
transparency and non-discrimination, the final terms
governing access in a particular market will often reflect
other commercial and operational considerations as
between primary and secondary users.

Anti-hoarding and management of
contractual congestion
Anti-hoarding measures are used to ensure the efficient
utilisation of infrastructure. The principle underlying such
measures is that a service user that has reserved
regasification, storage and/or transportation capacity
should be incentivised to use that capacity to the fullest
extent possible. Otherwise, there is a risk of capacity

9Energy Market Authority media release, “Pavilion Gas and Shell to Import Next Tranche of Liquefied Natural Gas for Singapore”, 24 October 2016, www.ema.gov.sg
[Accessed 6 January 2017].
10 Section 38 of the Gas Act (Ch.116A).
11Energy Market Authority Consultation Paper, “Development of a Secondary Gas Trading Market in Singapore”, 26 October 2015.
12Pursuant to the Oil and Gas Regulatory Authority (OGRA) Ordinance 2002, Pakistan has introduced the OGRA Natural Gas (Regulated Third Party Access) Rules 2012,
although these appear to have been suspended for the time being.
13Articles 16(1) and 17(1) of Regulation 715/2009.
14Articles 16(2) and 17(2) of Regulation 715/2009.
15Guidance on the regulated TPA regime for LNG facilities in GB, Ofgem publication (Ref.53/12), 13 April 2012.
16 For example, see the European Regulators’ Group for Electricity and Gas Guidelines for Good Practice on Open Season Procedures, 21 May 2007.
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being tied up (and unutilised) to the detriment of other
prospective users, resulting in bottlenecking and
congestion.
A common anti-hoarding measure is a “use it or lose

it” (UIOLI) policy, whichmay be implemented in parallel
with a TPA regime or as a stand-alone measure. Such
measures may penalise a user who is deemed to be
hoarding capacity (either financially or by withdrawing
capacity) or oblige such a user to offer capacity back to
the market.
By way of example, certain LNG import terminals in

the UKwere granted an exemption from the Third Energy
Package TPA requirements on the condition that they
implemented UIOLI measures. As noted above, under
EU rules, major new infrastructure projects can be
exempted from the European Union TPA requirements
if the national regulator and the European Commission
are satisfied that certain criteria have been met.17

A UIOLI based anti-hoarding mechanism can also be
useful for existing gas infrastructure with multiple users
that are already subject to TPA requirements.18 The role
of Ofgem has been central to ensuring such policies are
implemented properly by users: a key question for policy
makers in Asia is whether to empower regulators to
operate in a similar way.
An alternative to a UIOLI mechanism is an oversell

and buy-back policy. Such a policy allows for the
overselling of capacity in a terminal based on anticipated
likely capacity usage, which can then be bought back if
the technical limits of the infrastructure have been
oversold. This will require the terminal owner to agree
the baseline capacity and the volume(s) that constitute
overselling.
Some LNG terminals simply introduce non-refundable

reservation fees which are payable upon the booking of
capacity, meaning the user is incentivised to only book
capacity that it expects to use, although that does not (in
itself) prevent underutilisation of capacity for unforeseen
or unexpected reasons.

Secondary capacity access markets
An obvious solution to capacity congestion or redundancy
is to allow for the sale or subcontracting of spare capacity
to other third parties on a secondary market. This allows
market participants to acquire spare or “secondary”
capacity in the terminal, either by direct agreement or by
holding an auction for that secondary capacity.
The EU legislation requires operators to allow users

to trade contracted capacity on a secondary market19

although many jurisdictions which have mandatory TPA
regulations do not regulate such trading. Allowing parties
to trade capacity on a secondary market is therefore an

effective form of managing capacity allocation without
adopting an interventionist approach by a regulator. If
terminal users are able to trade spare capacity on a
secondary market, subject to some degree of oversight to
ensure proper functioning of that market, the terminal
owner would only need to impose anti-hoardingmeasures
as a last resort.20

On the face of it, this is a simple form of alleviating
capacity bottlenecking. However, terminal owners or
“primary” capacity holders may prefer that unused
capacity is, in the first instance, released back to them
before being made available or traded on a secondary
market.
A TPA regime will also need to determine how such

capacity is allocated to other “secondary” users. As with
the allocation of primary capacity, it is relatively common
for such allocation to take place by way of an auction
process conducted by the owner(s) of the relevant terminal
or on a “first come, first served” basis. In its consultation
on a secondary gas trading market, the Singapore EMA
noted a drawback of an auction process being that is can
result in higher administration costs.21A “first come, first
served” regime has the benefit of simplicity, however, as
the EMA noted, this can result in increased capacity
hoarding.

Transparency
Transparency is central to the TPA regime in the EU.
Transparency can be required in a number of aspects of
TPA regulation such as requiring that information in
relation to available capacity is published or that the terms
on which such capacity may be accessed (such as the
cost) are transparent for prospective users’ consideration.
Some form of transparency is required if a regulator is

to be able to determine whether the owner is providing
TPA in accordancewith the relevant regulation or whether
it is holding back unused capacity and denying reasonable
requests for access.
Also, from the perspective of market participants,

traders and secondary users, transparency is crucial; those
users will need detailed information to be published in
order to allow them to assess whether they wish to bid
for capacity. As the International Energy Agency has
noted, transparency is key in this regard.22

Conclusion
TPA is only part (albeit an important part) of the wider
reform of gas markets across Asia. Whilst the drivers
behind these reforms are intricate and vary from country
to country, there is a common theme of bolstering security
of supply and maximising gas competition.

17Article 36 of Directive 2009/73.
18 See letters from Ofgem to Grain LNG dated 21 November 2005 and 18 September 2007, https://www.ofgem.gov.uk/publications-and-updates/use-it-or-lose-it-uioli
-arrangements-grain-lng [Accessed 6 January 2017].
19Article 17(3)(b) of Regulation 715/2009.
20 For example, the Dragon LNG terminal in South Wales encourages primary shippers to trade capacity on a secondary market before it resorts to its anti-hoarding
mechanisms—”Guide to Secondary Capacity Access at Dragon LNG Terminal”.
21Energy Market Authority Consultation Paper, “Development of a Secondary Gas Trading Market in Singapore”, 26 October 2015.
22 International Energy Agency, Gas Pricing and Regulation; China’s Challenges and IEA Experience (2012), p.13.
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Experience of TPA regulation in other markets is that
it can be an effective means of generating increased
competition and contributing to market liberalisation, but
much depends on the practical measures taken to
implement TPA and the powers that regulators have to
enforce it.
Unless all interests are properly balanced and catered

for, mandatory TPA can act as a deterrent to private
investment in new infrastructure. For countries that need
to attract further investment for the construction of LNG

import terminals and/or gas pipeline infrastructure, the
EU has demonstrated how an exemption-based policy
can be deployed to provide greater flexibility.
Demand for LNG imports is high and is rising across

much of Asia.23 New LNG and gas markets are opening
up across the continent. A well designed, carefully
calibrated TPA regime could be a major force behind the
further development of those markets and a valuable way
for existing players and new entrants to develop and
utilise the gas infrastructure necessary to access those
markets.

23The Oxford Energy Institute for Energy Studies, Asia LNG Demand: Key Drivers and Outlook (April 2016).
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