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Texas Supreme Court Interprets Certificate of Merit Statute 
Requires Dismissal of Claim Based on Insufficient Evidence of 
Relevant Knowledge 
 
 On February 24, the Texas Supreme Court issued its opinion in 
Levinson Alcoser Associates, L.P. v. El Pistolon II, Ltd., which interpreted 
Texas’s certificate of merit statute. The statute applies to claims against 
architects, engineers, surveyors, and landscape architects in court or 
arbitration. TEX. CIV. PRAC. & REM. CODE § 150.001 – .004. Under the 
statute, if a claim is brought against one of those professionals and does not 
include a certificate of merit, the claim must be dismissed. The certificate 
must establish that the expert (1) holds the same license as the defendant, (2) 
is actively engaged in the practice of architecture, engineering, or surveying, 
and (3) is knowledgeable in the area of practice of the defendant and offers 
testimony based upon that person’s knowledge, skill, expertise, education, 
training, and practice.  Id. at § 150.002(a) – (b).   

The Court held that the certificate of merit at issue was insufficient 
because neither it, nor any other evidence in the record, established that the 
expert was “knowledgeable in the area of practice of the defendant.” The 
Court rejected the argument that being licensed and practicing in the relevant 
profession—i.e., satisfying the first two requirements—was sufficient proof 
that the expert was knowledgeable in the area of practice. The concurrence by 
Justice Brown went further, stating that the certificate at issue was 
insufficient because it was conclusory—it contained no factual detail. The 
Court remanded the case to the trial court to determine whether the claim 
should be dismissed with or without prejudice. Key takeaways: 

• The Court continues to strictly enforce the Legislature’s effort to 
create preconditions to suit, such as the certificate of merit statute and the 
similar requirement in medical malpractice cases. 

• It is not enough to include a certificate of merit from a registered 
professional with a claim. The certificate needs to comply with each of the 
statutory requirements individually. 

• In disputes that involve specialized expertise, the list of 
knowledgeable experts may be short. Early identification and retention of a 
knowledgeable expert may be key to a claim surviving. 
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• In an abundance of caution, the certificate should be as detailed and substantive as possible to comport with 
Justice Brown’s concurrence. 

• Trial courts retain discretion to determine whether dismissal should be with or without prejudice. Note that the 
Court currently has another case pending on this specific issue (Pedernal Energy, LLC v. Bruington 
Engineering, Ltd.). Oral argument was held in September 2016 and a decision is expected this term.   

The opinion of the Court is here. 

Justice Brown’s concurrence is here. 

If you have any questions about the Court’s ruling, or any other aspect of Texas construction law, please 
contact a member of our construction team. 

Celebrating more than 130 years of service, King & Spalding is an international law firm that represents a broad array of clients, including half of the Fortune 
Global 100, with 1,000 lawyers in 19 offices in the United States, Europe, the Middle East and Asia. The firm has handled matters in over 160 countries on six 
continents and is consistently recognized for the results it obtains, uncompromising commitment to quality and dedication to understanding the business and 
culture of its clients. More information is available at www.kslaw.com. 

This alert provides a general summary of recent legal developments. It is not intended to be and should not be relied upon as legal advice.  In some jurisdictions, 
this may be considered “Attorney Advertising.” 
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