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Long Anticipated Bankruptcy Law Goes Into Effect 

 
On 20 September 2016, the new Bankruptcy Law (the Law) for the UAE was 

enacted. The Law was gazetted on 29 September 2016 and comes into effect on 31 

December 2016. The Law will be supplemented by procedural regulations to be 

issued by the UAE Cabinet based on a proposal to be put forward by the Minister of 

Finance. 

The primary purpose of the Law is to promote the rescue of businesses, either of 

individuals or companies (the Debtor), facing financial difficulties. This will be done 

through an insolvency procedure supervised by a competent court (e.g., Dubai 

courts). The court will have wide powers to oversee the reorganization of the 

Debtor’s business, including appointing a trustee (at the cost of the Debtor) to 

oversee the implementation of the insolvency procedure, being either a preventative 

composition arrangement, a restructuring plan or, as the case may be, a liquidation 

procedure. 

The procedures under the Law are principally aimed at providing the Debtor with a 

framework to reach an agreement with its unsecured creditors. The Law, in general, 

does not seek to interfere with the rights of secured creditors. However the Law does 

enable the relevant court to exercise some control over unsecured creditors. For 

example, court permission will be required prior to a secured creditor being able to 

enforce its security and in exceptional cases the court will be able to block 

enforcement of security. 

Debtors, and in the case of a corporate Debtor, its directors and managers, will need 

to be aware of potential criminal and civil liability under the Law (including fines, 

prison sentences and personal liability) if they undertake/approve certain actions 

when a Debtor is operating within the zone of insolvency (i.e., the two year period 

prior to the onset of insolvency). 

The key provisions of the Law are as follows:  

      Application of the Law. The Law will apply to: (i) companies subject to the 

Commercial Companies Law (i.e., most companies incorporated outside of the UAE 

free zones); (ii) decree companies which are totally or partially owned by the federal 

or local Emirati governments and which stipulate in their bylaws, memoranda of 

association or articles of association that they are subject to the law; (iii) free zone 

companies  except for companies incorporated in the financial free zones (i.e., the 

Dubai International Financial Centre or Abu Dhabi Global Market); (iv) traders; and 

(v) professional civil companies (e.g., consultancies). 

     Committee of Financial Reorganization. A Committee of Financial 

Reorganization will be formed by the UAE Cabinet following recommendations from 

the Minister of Finance and will be responsible for (i) supervising financial 

reorganizations with the aim of reaching mutual agreement between debtors and 

creditors; (ii) approving experts who will be tasked with implementing the financial 

reorganizations; (iii) maintaining a register of Debtors who are subject to financial 
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reorganization; and (iv) to the extent required, removing such individuals’ legal capacity to represent a corporate Debtor 

subject to a financial reorganization. 

 Two Forms of Protection: Preventative Composition vs. Bankruptcy. Two forms of protection are set out in the Law:  

(i) Preventative Composition: 

 The purpose is to rehabilitate a Debtor who is facing financial difficulties but is not yet insolvent.  

 Application can only be made by the Debtor. 

 Stay on judicial proceedings (from the date of preventative composition application). Secured creditors may 

continue to exercise rights under security documents subject to consent of the court.  

 An application for preventive composition will not be permitted if the Debtor has failed to pay outstanding debts 

for a period greater than 30 business days or is otherwise insolvent. 

 The Debtor will be required to deposit with the court a sum of money or a bank guarantee in an amount suitable to 

cover the expenses and costs of the court and any court appointed experts. 

(ii) Bankruptcy: 

 The purpose is to restructure the business of the Debtor with a view to achieving a better outcome for creditors 

had the Debtor been placed directly into liquidation. Where this is not possible the Debtor will be placed into 

liquidation. 

 Application may be made by the Debtor (who must make an application in the event it has failed to pay its debts 

for a period of more than 30 days) or unsecured creditors whose outstanding debt exceeds AED 100,000 

(approximately US$ 27,000).  

 Stay on judicial proceedings (from the date of the bankruptcy application). Secured creditors may continue to 

exercise rights under security documents subject to the consent of the court.  

 The submitter of the request to commence bankruptcy proceedings shall be required to deposit AED 20,000 

(approximately US$ 5,500) with the court to cover the court’s initial costs and expenses.  

In order to proceed either with a preventive composition or a bankruptcy, the Debtor (or, in the case of a bankruptcy, the 

Debtor or its creditors) must submit an application to the court containing detailed information  about the Debtor, 

including, anticipated cash liquidity, a list of creditors and debtors and a list of the Debtor’s assets.  

 Approving a Preventative Composition or Bankruptcy. The court can determine whether to accept an application for 

preventative composition or it may appoint an expert to review the financial position of the Debtor to assist with that 

determination. The court has broad powers to reject an application if it  determines that a preventative composition is not 

appropriate for the Debtor.  For a bankruptcy application, the court may elect to appoint an expert to assist it  in deciding 

whether to approve the initiation of bankruptcy proceedings or whether some form of other restructuring is appropriate, e.g, 

a sale of all or some of the business as a going concern or some other procedure that could lead to a better outcome for 

creditors compared to bankruptcy.  

 Approval of Plan. Once a court has approved an application, either for a preventative composition or a bankruptcy, the 

court appointed expert(s) must  identify the creditors (secured and unsecured) of the Debtor and the amounts due to each of 

them and catalogue the assets of the Debtor. The plan for the preventative composition or as the case may be the 

bankruptcy restructuring, must be approved by the majority of unsecured creditors who hold at least 2/3 of the total 

unsecured debt obligations. Once the plan is approved, subject to limited rights of appeal, the plan will bind all unsecured 

creditors. A preventative composition plan must be implemented in no more than three years while a bankruptcy 
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restructuring plan must be completed in no more than five years. In each case the period can be extended with the consent 

of the court. 

 Secured creditors.  The Law generally does not interfere with the rights of secured creditors, therefore secured creditors do 

not have a right to vote on a plan of preventative composition or restructuring (unless the secured creditor first releases its 

security). But the court is able to exercise some power over secured creditors.  With a preventative composition, a secured 

creditor will not be able to enforce its security without the consent of the court. For a restructuring, the court may in 

exceptional circumstances block security being enforced and the court may direct security  to be granted over assets  that 

are already charged (if it  determines that the existing secured creditor is adequately secured) to assist with the raising of 

additional financing.    

 Court ordered liquidation. The court may put the Debtor into a liquidation process if the preventative composition cannot 

be successfully implemented, the court  determines that a restructuring plan is not appropriate or the required majority does 

not vote in favor of a restructuring plan. The bankruptcy process involves the court winding up the business of the Debtor 

and the distribution of proceeds to creditors.  

 Liability of directors and management. If the liquidation of a corporate Debtor’s assets are not sufficient to cover at least 

20% of such Debtor’s debts, the court can order the members of the Debtor’s board of directors to either jointly or 

severally cover all or some of such debts if the court determines that such directors or managers are responsible for such 

debts as a result of their mismanagement of the Debtor. In addition, directors or managers can be liable to creditors if 

during the period of two years prior to the bankruptcy proceedings they: (i) sell assets at less than their market value in 

order to delay bankruptcy; (ii) undertake transactions to transfer the Debtor’s money to third parties without sufficient 

consideration or without sufficient benefit to the Debtor, or (iii) pay debts of certain creditors with the intent that they 

would impose harm on other creditors or reduce the amounts payable to other creditors. The Law also sets out various 

offences punishable by fines and prison, e.g., failure to maintain adequate records, obtaining financing by deception, 

disposal of assets when operating in the zone of insolvency, fraud, gross negligence, violation of any plan of preventative 

composition or bankruptcy, etc.   

 Debtor-in-possession financing. Debtors  that are undergoing preventative composition or restructuring can apply to the 

court to arrange debtor-in-possession financing which will have priority over any existing unsecured debt of the Debtor. To 

assist with the raising of additional financing the court can approve the granting of security over assets that are already 

charged in favor of a secured creditor and that new security may either be subordinated or senior to the existing security.  

 Order of priority of debtor obligations. The Law provides that unsecured creditors will rank behind (i) judicial fees or 

charges including the fees of court appointed experts; (ii) employee entitlements (e.g.,end of service entitlements, unpaid 

wages and salaries), (iii) amounts due to UAE governmental bodies, and (iv) fees, costs  or expenses  that arise with the 

aim of securing the debtors business after they file for the preventative composition or bankruptcy (this would presumably 

include legal fees although this is not explicitly set out).  

 Suspension of criminal liability for bounced checks. The commencement of preventative composition or restructuring 

will prevent any attempt to file criminal proceedings against a Debtor who has provided a bank check as a security in 

respect of any of their debt obligations.  

Celebrating more than 130 years of service, King & Spalding is an international law firm that represents a broad array of clients, including half of the Fortune 

Global 100, with 900 lawyers in 18 offices in the United States, Europe, the Middle East and Asia. The firm has handled matters in over 160 countries on six 

continents and is consistently recognized for the results it obtains, uncompromising commitment to quality and dedication to understanding the business and 

culture of its clients. More information is available at www.kslaw.com. 

This alert provides a general summary of recent legal developments. It is not intended to be and should not be relied upon as legal advice.  In some 

jurisdictions, this may be considered “Attorney Advertising.” 
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