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I. Introduction
America is litigious, or so it’s said. The rest of the world is 
not, or so it’s also said. In the world of construction, is it true 
that the United States is more litigious than the rest of the 
world? Or has there been an uptick in construction disputes 
internationally? In an industry where a significant number 
of disputes are resolved by arbitration, comprehensive data 
are hard to come by. But based on available information and 
anecdotal input, the evidence suggests that there has been 
an increase in construction-related disputes internationally.

In this article, we examine trends in construction disputes 
globally, including the apparent leading causes of those dis-
putes. We then consider ways in which parties to engineering, 
procurement, and construction (EPC) contracts may work 
to avoid disputes when drafting and negotiating their agree-
ments, and when actually performing the project. This article 
examines the increase in these disputes, including the causes 
of such increases, as well as what can be done to attempt to 
curb the rising tide of construction disputes associated with 
international EPC contracts.

II. Anecdotal Evidence and Available Data Suggest Global 
Disputes are Increasing
There is no central repository for data related to construction 
disputes, either in the United States or on an international 
level, but some organizations collect data in a more localized 
or specialized fashion, and there are various ad hoc attempts 
to gather dispute statistics, by either consultants, law firms, 
or industry groups. As far as we could determine, however, 

no one has conducted, or at least published, a comprehen-
sive statistical analysis of what is happening in the world of 
international construction disputes.

While perhaps not authoritative, there are useful data 
and anecdotal evidence available for consideration regard-
ing international disputes. Additionally, we have informally 
polled various participants in the international construc-
tion industry, attempting to determine what global industry 
trends are discernable. The results of that analysis suggest 
that international construction disputes are growing in num-
ber and value, and that there are certain common factors 
that are contributing to that growth.1

A. Data from Arbitral Bodies Show an Increase in 
International Construction Disputes
As noted above, there are some data points to consider, 
including from various international arbitral bodies. The 
International Chamber of Commerce (ICC) International 
Court of Arbitration publishes some general statistics about 
the arbitration matters being conducted through that body. In 
2014, the ICC reported that the number of new filings received 
in 2014 reached 791, which was up from 767 in 2013, for a 
total of 1,523 pending cases at the end of 2014.2 In 2015, the 
number of disputes rose again, to 801 cases filed with the ICC 
in that year.3 The ICC reported that “[t]he number of parties 
from Asia and the Americas was higher than ever before.” In 
particular, the ICC noted: “The year [2015] saw a 42% rise 
in the number of parties from Central and West Asia, com-
pared with 2014, owing notably to higher than ever numbers 
from Oman, Qatar and Yemen. The record involvement of 
Israeli parties was largely due to a multiparty case involving 27 
Israeli claimants. In South and East Asia, while the numbers 
of most nationalities remained similar to previous years, the 
presence of parties from China, especially Mainland China, 
continued to grow. In the Pacific, the number of Australian 
parties rose steeply to a level previously unseen.”4 In 2015, 
as in 2014, the number of construction and engineering dis-
putes increased, now “accounting for a quarter of all cases 
received during the year.”5

In Asia, judging from the activity at the Singapore Inter-
national Arbitration Center (SIAC), disputes were also on 
the rise. The SIAC reported:

2015 was a year of positive achievements for SIAC. We 
saw the highest ever number of cases led (271), highest 
ever number of administered cases (244) and highest 
ever total sum in dispute (S$6.23 billion) in the his-
tory of SIAC, which commenced operations in 1991.
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It was an extremely busy year for us, with a significant 
number of projects (SIAC Rules revision; establish-
ment of SIAC Users Council and Users Council 
Executive, Regional and National Committees), and 
a significant number of events (SIAC and YSIAC 
overseas conferences and workshops held across Asia, 
Australia, Europe, UK and USA; inaugural YSIAC 
Conference in Singapore and inaugural YSIAC Essay 
Competition).6

A new record was also set in 2015 for the total cumulative 
value of the disputes being handled by the SIAC, which 
equaled S$6.23 billion in 2015, an increase of 24% from 
the S$5.04 billion being handled in 2014 and 3% more than 
the S$6.06 billion handled in 2013.7 Construction and engi-
neering was 12% of the total disputes handled at the SIAC 
in 2015.8 That was also true in 2014,9 while construction 
and engineering comprised 9.7% of disputes in 201310 and 
11.9% in 2012.11

B. Industry Reports Also Show an Increase in Disputes 
Internationally
As noted previously, detailed data from the arbitral bodies, 
and often from courts, identifying the specific nature and 
value of engineering and construction disputes is not read-
ily available. However, some participants in the international 
construction industry issue yearly reports. The report pro-
duced by Arcadis Design and Consultancy each year is a 
good example of such a report.

In the Arcadis reports, the company analyzed disputes 
from around the globe and summarized the average amounts 
in controversy, average durations to resolve disputes, and 
the most common root causes of disputes in a particular 
region.12 Arcadis also compared amounts, durations, and 
causes of disputes from year to year. The reports are based 
on research conducted by the Arcadis Contract Solutions 
team members and on construction disputes handled by the 
team in the applicable year.13

1. North America
For North America, the average amount in dispute actually 
declined in 2014 compared to 201314 and then declined again 
in 2015 compared to 2014.15 The most common causes of 
disputes in 2014 and 2015 were errors and omissions in the 
contract documents, failure to properly administer the con-
tract, differing site conditions, one party or another failing 
to understand or comply with contractual obligations, and 
poorly drafted or incomplete and unsubstantiated claims.16

2. Asia
In Asia, the average value of disputes doubled from 2013 to 
2014, and was down a bit in 2015, but still much higher in 
2015 than in 2013.17 In 2015, the value of Asian disputes was 
still 45% higher than the global average, and for both 2014 
and 2015, more than double the average for North Amer-
ica, the United Kingdom, and continental Europe.18 The 
leading causes for disputes in Asia were failure to properly 

administer the contract, poorly drafted or incomplete and 
unsubstantiated claims, failure to make interim awards of 
time or money, and biased project managers or engineers.19 
In addition, the size and complexity of projects in Asia made 
it difficult to resolve the disputes through negotiation:

[t]hese larger, more complex projects, often with pri-
vate financing, are contractually challenging and can 
generate disputes with high values that simply do not 
allow the parties to negotiate or take a view. This 
is further compounded by the rise in joint venture 
arrangements which can lead to both internal disputes 
and inflexibility when it comes to negotiation.20

3. Middle East
The Middle East saw a similar rise in average dispute values, 
with a significant increase from 2013 to 2014, and another 
increase in 2015, bringing the 2015 average to more than 
double the average in 2013.21 As with Asia, disputes in the 
Middle East had average values that were at least double 
the averages in North America, the United Kingdom, and 
continental Europe.22

Also continuing a trend, disputes in the Middle East were 
caused primarily by failure to properly administer the con-
tract, poorly drafted or incomplete and unsubstantiated 
claims, failure to make interim awards of time or money, 
incomplete design information or employer requirements 
(for design/build or EPC), biased project managers or engi-
neers, and unrealistic contract completion dates defined at 
tender stage.23

4. United Kingdom
In the United Kingdom, average dispute values stayed rela-
tively flat from 2013 to 2015, even down slightly in 2015 from 
2014,24 and average dispute values in the United Kingdom 
were the lowest of all regions.25 The leading causes of these 
disputes were failure to properly administer the contract, 
incomplete design information or employer requirements 
(design/build or EPC), failure to understand or comply with 
contractual obligations, poorly drafted or incomplete and 
unsubstantiated claims, and conflicting interests (e.g., JV 
partners with conflicting interests).26

5. Continental Europe
Continental Europe saw a 30% increase in average dispute 
value from 2013 to 2014, followed by a significant dip from 
2014 to 2015.27 In Europe, disputes were caused primarily by 
errors and omissions in the contract documents, incomplete 
design information or owner requirements, failure to prop-
erly administer the contract, failure to grant interim awards 
to time or money, and third-party or force majeure claims.28

6. Global
Globally, average dispute values were up significantly in 
2014 compared to 2013, and were down slightly in 2015 
compared to 2014, but still much higher than 2013.29 Aver-
age dispute values in the Middle East and Asia were more 
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Many causes of disputes can be avoided or 
mitigated by careful attention to certain 
contracting principles in the early stages  
of the project, followed by good project 
management practices during the project.

than double the values in North America and the United 
Kingdom in both 2014 and 2015 and significantly above 
continental Europe both years as well.30

From these figures, the report identified a “growing trend” 
that over the past five years, disputes have increased each 
year in both value and duration.31 In addition, the report 
noted an “interesting link” that projects that have disputes 
tend to be behind schedule and over budget.32

C. Anecdotal Evidence Supports Similar Conclusions
In preparation for writing this article, as mentioned above, 
we conducted a nonscientific poll of practitioners, arbitra-
tors, and consultants to understand the nature and causes of 
the disputes that they are seeing, and what we found anec-
dotally from that poll supplements and supports many of 
the conclusions of the Arcadis report. That is, international 
construction disputes are on the rise, and the leading causes 
of disputes on international construction projects appear to 
consist of disagreements over the required scope of work 
for the project; poor contract administration; not follow-
ing the procedures for managing changes; quality, quantity, 
and turnover of skilled labor (particularly in more remote 
or developing regions); site conditions; disagreements over 
warranty obligations; process or performance guarantees 
not being met; and late completion.

D. Risks Are Real and Increasing
Because arbitration is often confidential, and lawyers and cli-
ents are understandably close-mouthed about the nature and 
amount of ongoing disputes, it is hard to get a firm grasp 
on the amounts at stake, but the anecdotal information sug-
gests that the numbers are increasing and can be quite large. 
One source suggested that in Australia in the LNG industry 
alone, there are at least “three claims each involving more 
than $1 billion, and others that involve several hundreds of 
millions of dollars.”33 Another respondent to our informal 
survey stated that he was aware of several large disputes, 
including an AU$30 billion claim against an oil major on 
the construction of an LNG facility in Australia, a US$2 
billion claim from an EPC contractor on an iron ore mine in 
Australia, a US$300 million claim from an EPC contractor 
on a hydroelectric dam in Malaysia, a US$500 million claim 
from an EPC contractor on the construction of a mine in 
Vietnam, and a US$300 million claim from an EPCM con-
tractor on a major mixed-use leisure facility in Singapore.

Other disputes and claims are reported publicly. For 
example, as reported in the New York Times, the contractors 
on the new Panama Canal project have claims totalling $3.4 
billion on a contract with an original value of $3.1 billion.34

III. What Can Be Done to Avoid Disputes
We assume most readers will be familiar with EPC con-
tracts, but a brief overview may be in order, particularly 
to address each party’s expectations when it enters into an 
EPC contract. As most probably know, “EPC” is an abbre-
viation for engineering, procurement, and construction. In 
an EPC agreement, the contractor is expected to do just 

that—perform the detailed engineering for the project, pro-
cure all equipment and materials, and construct the project, 
all within the specifications of the agreement between the 
owner and contractor. In many cases, the contractor will also 
be expected to commission, start up, and test the project. 
The pricing for an EPC contract is commonly on a lump-
sum basis, and the agreement will also contain a required 
completion date and certain performance requirements for 
the project.

The owner in an EPC agreement is expected to provide 
certain performance requirements for the project, agree on a 
scope of work for the project, pay the contractor on time for 
the contractor’s performance of the work under the agree-
ment, and probably provide feedstock of a certain quality 
and quantity for commissioning. Beyond that, the owner 
expects the contractor to deliver a finished product to the 
agreed level of completion.

A. Causes of Disputes
As noted above, candidates for the leading causes of dis-
putes are failure to properly administer the contract; poorly 
drafted or incomplete and unsubstantiated claims; failure to 
make interim awards of time or money; incomplete design 
information or owner (employer) requirements (for design/
build or EPC); disagreements over the required scope of 
work for the project; not following the procedures for man-
aging changes; quality, quantity, and turnover of skilled 
labor (particularly in more remote or developing regions); 
site conditions; disagreements over warranty obligations; 
process or performance guarantees not being met; and late 
completion.

B. Contracting and Project Management Principles to Help 
Avoid Disputes
Many causes of disputes can be avoided or mitigated by 
careful attention to certain contracting principles in the 
early stages of the project, followed by good project man-
agement practices during the project. While drafting and 
negotiating a more robust contract at the beginning of the 
project can be time-consuming and perhaps more costly 
than, for example, using an unmodified standard form, 
the time and money will be worth it in the end. In fact, 
the ounce of prevention may be worth much more than 
the pound of cure.
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1. Clear Scope of Work
Particularly in the international context, clients often con-
sider the scope of work to be “technical” rather than “legal” 
and, therefore, do not require, or perhaps even permit, law-
yers to be involved in the drafting of the scope of work. Yet 
the scope of work is one of the most important parts of an 
EPC contract, and developing a clear and comprehensive 
scope of work is essential to a well-drafted EPC contract.

In our experience, lawyers must be involved in develop-
ing the scope of work to achieve that level of clarity and 
completeness. While the project personnel are also essen-
tial to developing the scope of work, they are often “too 
close” to the document to read it with a sufficiently critical 
eye to catch ambiguities and gaps in the scope. Similarly, 
project personnel from both sides, working together, often 
assume that ambiguities or gaps will be amicably resolved 
by the technical teams as the project advances, but that opti-
mism is not always realized as things progress, particularly 
where the confusion or omission will result in delays or the 
significant increases in cost. Thus, developing a clear and 
comprehensive scope of work, free from ambiguities and 
gaps, is essential to avoid disputes down the line, and the 
legal team needs to be involved from a fairly early stage in 
the development of the scope of work, including conduct-
ing a detailed review of the scope, to help ensure that the 
scope meets those goals.

As noted above, a leading cause of disputes is incomplete 
design information or owner (employer) requirements (for 
design/build or EPC). In addition, one respondent to our 
poll noted that scope of work problems can arise from the 
state of the front-end engineering and design (FEED) that 
is prepared prior to the execution of the EPC contract, if it 
is not up to the expected standard. It is essential for all par-
ties involved that the EPC contractor be required to review 
the state of the FEED and the scope of work and agree that 
it is sufficient for the contractor to work from to perform its 
detailed engineering under the EPC contract. If the FEED 
is not adequate, then the parties need to address that issue 
because proceeding with an inadequate FEED will lead to 
claims, which is bad for all parties. Thus, the parties need to 
take whatever steps are necessary to revise the FEED includ-
ing with supplemental engineering by the EPC contractor, 
such that the EPC contractor can agree that the FEED is 
adequate as a base upon which the contractor can perform 
its detailed engineering.

2. Detailed Completion Requirements
Along with developing a clear and comprehensive scope of 
work, the parties need to agree on the criteria for when the 
project will be completed. That is, the parties need to know 
what is being done when and when it is finished. This is 
important to avoid arguments over whether a portion of 
the work is complete, particularly if that completion require-
ment has scheduling consequences if not completed, such 
as where delay liquidated damages are involved.

Many international EPC contracts use a standard-
ized form of contract as the base for the agreement. The 

Fédération Internationale Des Ingénieurs-Conseils (the 
International Federation of Consulting Engineers or FIDIC) 
publishes among the most utilized standard form contracts 
in international EPC contracting. Taking the FIDIC Silver 
Book35 as an example, the completion requirements in the 
Silver Book are not sufficient without substantial modifi-
cation. The relevant section from the FIDIC Silver Book 
provides as follows:

Except as stated in Sub-Clause 9.4 [Failure to Pass 
Tests on Completion], the Works shall be taken over by 
the Employer when (i) the Works have been completed 
in accordance with the Contract, including the mat-
ters described in Sub-Clause 8.2 [Time for Completion] 
and except as allowed in sub-paragraph (a) below, and 
(ii) a Taking-Over Certificate for the Works has been 
issued, or is deemed to have been issued in accordance 
with this Sub-Clause.36

The problem with the FIDIC Silver Book language is 
that there can be a lot of debate about when the works “have 
been completed in accordance with the Contract.” Does that 
mean that every last punchlist item has been completed, 
down to touching up scratched paint in the break room? 
Or does it mean only that the base performance levels have 
been achieved, even though the parking lot isn’t paved and 
there are no chairs or air conditioning in the control room? 
Of course, the answer is somewhere in between. But where? 
This “in between” area is ripe for disputes.

The parties should decide for each project what the com-
pletion requirements are and then state them clearly and in 
a reasonable level of detail to create clarity and certainty 
for what is required for completion, particularly where that 
completion requirement is tied to delay liquidated damages 
and to turning over care, custody, and control of the facil-
ity. If the requirements are not clear, then disputes are likely 
to arise, or be aggravated, where the contractor claims that 
it has completed its obligations, or at least the majority of 
them, and the owner disagrees.

Many EPC contracts use “Substantial Completion” 
(sometimes called “Provisional Acceptance”) as the pri-
mary completion obligation. The elements of Substantial 
Completion should be spelled out in detail, such as

•	 Contractor has completed all procurement, fab-
rication, assembly, erection, installation, and 
pre-commissioning checks and tests of all Equipment;

•	 Contractor has completed the Work, to the extent 
necessary, such that the Equipment is capable of oper-
ating safely for further commissioning and testing;

•	 All Equipment has been commissioned, started up, 
and tested in accordance with the requirements of 
the Agreement;

•	 The entire Work has been completed (including train-
ing, manuals, and the delivery of all documentation 
required for operation, including operation and main-
tenance manuals) in accordance with the requirements 
of this Agreement, except for Work on the punchlist;
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•	 The facility has achieved all performance guaran-
tees under the Agreement (or achieved minimum 
performance requirements and Contractor has paid 
performance liquidated damages); and

•	 The facility is available for full commercial operation.
There could be additional or different requirements, but 

the point is to have a detailed set of completion requirements 
so that everyone knows when the work has been completed, 
and, therefore, fewer disputes can arise over whether it has 
been completed.

3. Strong Project Management Obligations
Numerous problems and disputes arise because of a fail-
ure to properly administer the contract and the project. 
In an EPC contract, project administration falls primarily 
on the EPC contractor, but both the owner and contrac-
tor should be aware of this issue and work proactively 
to avoid problems that are preventable with good project 
management. And strong, specific project management 
requirements in the EPC contract can help the parties 
achieve these goals.

One key area for good project management is the time 
schedule for the project. Predictably, our research shows that 
projects that are delivered late tend to result in disputes.37 A 
good time schedule will help keep the project on track, and 
at least keep all parties informed about the plan and prog-
ress, so that expectations are properly managed and no one 
is surprised by the outcome of the project.

Looking again at the FIDIC Silver Book, the standard 
language is not sufficient to ensure that a meaningful time 
schedule is developed and updated as necessary for good 
project management. The Silver Book describes how “[t]he 
Contractor shall submit a time programme [schedule] to the 
Employer [Owner] within 28 days after the Commencement 
Date. The Contractor shall also submit a revised programme 
[schedule] whenever the previous programme [schedule] is 
inconsistent with actual progress or with the Contractor’s 
obligations.”38

This language leaves several open questions. First, there 
are no requirements regarding the content or detail of such 
schedule, nor about the software to be used to create such 
schedule. Further, there is a significant difference between a 
level 1 schedule and a level 3 schedule. The level 3 schedule 
has substantially more detail and is probably the minimum 
level necessary to properly manage a large EPC contract. In 
addition, a schedule created using a spreadsheet program 
is much less useful than a schedule created using specialty 
scheduling software, and EPC contracts, particularly for 
larger projects, should require specialty scheduling software. 
Beyond that, there is no requirement in the FIDIC contract 
to update and submit a revised schedule to the owner unless 
actual progress is inconsistent with the schedule. But if the 
schedule is not being updated, then it will take much longer, 
in many instances, to determine that actual progress is not 
matching the plan. (And if the schedule is being updated 
regularly, why not share those updates with the owner so 
that everyone has the same information?)

Finally, the Silver Book time schedule standard language 
does not describe how any given schedule would be “incon-
sistent with actual progress.” Is a delay required, or would 
a re-sequencing require an updated schedule? If a delay is 
required, what duration? Is that one day of delay, 10 days, 
or 30 days, or something else? These types of issues can lead 
to early disputes on the project and can sour the relationship 
between the parties from the very beginning, in addition to 
the problems created by the ambiguities in the essential tasks 
of project management.

The parties might be tempted to try to rely on an obli-
gation to comply with “good industry practices” for the 
contractor’s scheduling obligations, but the better practice 
is to have more detailed scheduling requirements in the con-
tract, both with respect to the content and format of the 
schedule and with respect to the obligation to update the 
schedule. This will prevent arguments about the extent of 
the contractor’s obligations and give both the contractor and 
the owner better tools to monitor progress on the project. 
In such a case, we recommend that the contract

•	 Contain a high-level (level 1) schedule, showing key 
milestones;

•	 Require the contractor to provide a comprehensive, 
detailed critical-path method schedule (for example, 
at level 3) soon after contract is signed or notice to 
proceed is issued;

•	 Require such schedule to be resource/manpower 
loaded;

•	 Specify the scheduling software to be used and require 
the contractor to submit electronic copies of the sched-
ule in such software;

•	 Require monthly updates to the schedule regardless of 
progress, showing actual progress and re-forecasting, 
in the same format and same software as the original 
schedule, in an electronic copy;

•	 Require that subsequent schedule updates be provided 
in the same format as the original schedule; and

•	 Require an electronic copy of the schedule be submit-
ted to the employer or owner.

In our view, such scheduling requirements, when per-
formed by the contractor and monitored and enforced by 
the owner, will result in clarity and certainty regarding the 
parties’ obligations and should help avoid disputes.

Finally, the scheduling obligations need to be accompa-
nied by meaningful consequences to the contractor if they 
are not followed. This is not to be punitive but to ensure 
that everyone remains on the same page in terms of infor-
mation, even when that information contains bad news. It 
is a red flag on a project when a contractor stops submit-
ting schedules as required, and can exacerbate an already 
problematic situation. If there are meaningful consequences, 
such as the owner’s right to withhold payment for failure to 
submit schedules as required, the temptation to not deliver 
the schedule will be lessened. Surprising an owner with bad 
news is perhaps worse than the bad news itself, and keep-
ing everyone informed on a regular basis will help avoid 
such surprises.
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Having a clear scope of work is critical  
to help avoid disputes because it will be  

clear that the contractor either is or is not 
required to provide or perform an item of 

work based on the scope of work. 

4. Changes and Change Management
Two causes of disputes noted above are poorly drafted or 
incomplete and unsubstantiated claims and failure to make 
interim awards of time or money. One can assume that these 
two causes are often related—if the contractor does not suf-
ficiently state and support its claim, then the owner cannot 
properly evaluate whether relief is due. Therefore, well-
drafted provisions regarding contractor entitlement and 
change management can help the parties ensure that claims 
are timely made and properly supported, and that relief is 
granted when it is due and, thereby, can help in avoiding dis-
putes regarding such claims. Where it is clear that a party is 
either entitled or not entitled to relief, there should not be a 
dispute, and even the problem of a biased project manager 
or engineer—another cause of disputes noted above—will 
be avoided or mitigated where entitlement is clear.

a. Contractor Entitlement to Changes
The first area where a contractor might seek a change order 
under an EPC contract is with respect to a purported change 
to the scope of work. As noted above, having a clear scope 
of work is critical to help avoid disputes because it will be 
clear that the contractor either is or is not required to pro-
vide or perform an item of work based on the scope of work. 
We do not need to revisit that discussion here other than to 
reiterate the merit of a clear scope of work.

The other bases for contractor claims fall broadly into 
three other categories: owner breaches, other owner risks, 
and force majeure.

Owner breaches are self-explanatory—the owner fails 
to perform some obligation under the EPC contract, which 
could include failure to permit timely access to the site, fail-
ure to obtain owner permits, or failure to timely provide 
feedstock for the facility. Owner risks are issues that the proj-
ect may face and that the owner agrees to take on, such as 
preexisting hazardous materials and changes in law. Force 
majeure can be broadly thought of as “acts of God” and 
similar issues.

For each of these areas of potential disputes related to 
entitlements, the EPC contract should be clear on the con-
tractor’s entitlement. As with the scope of work—which 
defines the contractor’s obligations—the owner’s obligations 
should be clearly spelled out in the agreement so that there 

is no ambiguity as the contract progresses. Similarly, the 
risks that the owner takes on should be clearly and expressly 
described in the contract. And the contractor’s entitlement 
to relief should be listed in the agreement so that there is 
no ambiguity regarding the circumstances under which the 
contractor is entitled to a change order.

With respect to force majeure, the parties should endeavor 
to agree in advance, with some specificity, what will comprise 
force majeure under the agreement because a clear and spe-
cific definition will help each party understand the risks that 
it is taking and, therefore, manage those risks. There is not 
a universal definition of force majeure, and the parties have 
significant flexibility to allocate the risks of force majeure 
and define the triggering events. A broad definition, such as 
the one in the FIDIC Silver Book, without modification, 
is more likely to lead to disputes. The Silver Book defines 
force majeure as (1) an exceptional event or circumstance, (2) 
beyond a party’s control, (3) that the party could not have 
reasonably addressed prior to entering into the contract, and 
(4) that cannot be reasonably avoided or overcome.39 The 
Silver Book offers several examples of force majeure, such 
as war, riots, and natural catastrophes, but expressly states 
that the definition is not limited to that list. The problem 
with the definition is that there can be extensive disagree-
ment about what is an exceptional circumstance beyond a 
party’s control, and numerous events outside those listed 
could arguably fall into that definition. Because the parties 
are not forced to address those issues at the beginning, once 
an issue arises and one party makes a claim based on force 
majeure for an event that the other party never contemplated 
as being force majeure, the intent of at least one party will 
be frustrated, and a dispute may arise.

An issue that arises from time to time in broadly drafted 
force majeure provisions is whether a change in market 
conditions is a force majeure event. Arguably, a change in 
market conditions is beyond the parties’ control, cannot nec-
essarily be addressed in advance, and cannot be overcome 
once it occurs. Almost certainly, a change in market condi-
tions is precisely the sort of risk that the owner expects the 
contractor in a lump-sum EPC contract to assume, and, in 
fact, many courts (in the United Kingdom and elsewhere) 
have held that a change in market conditions is not force 
majeure.40 Thus, in jurisdictions where the law is unsettled 
on this issue, a dispute might arise over the definition of 
the word “exceptional” and whether a change in market 
conditions amounts to such. The parties can avoid that dis-
pute, however, by negotiating a more specific definition in 
advance, including addressing the issue of whether a change 
in market conditions would amount to force majeure or a 
contractor risk.

Once the parties have agreed on the events that will trig-
ger a contractor’s entitlement to relief, the contract should 
address the form that the relief will take. For example, the 
FIDIC Silver Book does not permit recovery of costs by 
the contractor for force majeure events in the category of 
natural disasters.41 This is the traditional approach for force 
majeure and may be an acceptable position for the parties, as 
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the owner and the contractor are both affected—the contrac-
tor’s time will be extended on the project, which has a cost, 
but the owner is also losing time on the project and suffering 
costs and lost opportunities—and neither party is at fault. 
On the other hand, the owner may not want the contrac-
tor to put enough contingency in its price to cover that risk.

In addition, the owner will probably want claims for delay 
to be tied to critical-path delay and supported by the time 
schedule that the contractor is obligated to prepare, and the 
owner may want the contractor to try to mitigate any delay 
on the project, if possible. The point is not to answer the 
question of what is necessarily correct in each instance but 
to encourage the parties to address these issues in advance 
to avoid claims and disputes later.

b. Change Management
The EPC contract should include clear change management 
provisions so that the parties know what is required of each 
of them with respect to submitting claims (for the contrac-
tor) and responding to claims (for the owner).

The contract should include a requirement for the con-
tractor to give notice of claims when they arise (or shortly 
thereafter) and to provide supporting documents and infor-
mation soon after the conclusion of the event giving rise to 
the claim. This serves several purposes, including avoiding 
surprises from delayed claims, requiring sufficient support 
to avoid the situation of poorly drafted or unsubstantiated 
claims, giving the owner or employer an opportunity to miti-
gate the effects of potential changes, and allowing the claim 
to be evaluated and resolved contemporaneously, while the 
issues are still fresh in everyone’s mind. Because timely sub-
mission of claims is important to resolving them without 
dispute, the timing requirements for giving notice of claims 
and submitting the final claim and supporting documenta-
tion need to have clear consequences associated with them 
so that the contractor will comply with the obligation.

One might argue that such timing requirements are oner-
ous on the contractor, but, in fact, such requirements protect 
both parties. If the contractor is allowed to ignore these 
requirements, claims will not be timely submitted and sup-
ported, the owner will be surprised by the claims when they 
are submitted, and memories will have faded regarding the 
causes of the claim. These circumstances will make it much 
more difficult to resolve the claim and much more likely that 
the claim will result in a dispute. Finally, if the contractor has 
a meaningful obligation to comply with the requirements, 
then the contractor will properly staff its project team to 
ensure that it can comply with these obligations, which will 
improve both the timing and quality of the submissions to 
the owner and help avoid disputes.

5. Realistic Requirements for Timely Completion
As noted above, projects that are completed late tend to 
result in disputes. We have addressed several issues that will 
help ensure timely completion, including strong project man-
agement requirements, but at least two other issues are worth 
mentioning.

The first is that the contract should include realistic com-
pletion obligations. If the parties start with unrealistic or 
overly optimistic completion obligations, then the parties 
are setting themselves up for failure and disputes. The onus 
is on both parties to set realistic expectations—the owner in 
what it demands and the contractor in what it promises—
from the outset. Setting unreasonable completion dates and 
trying to rush are likely to create many more problems than 
they solve.

Second, many contracts contain liquidated damages pro-
visions if the contractor fails to achieve an agreed level of 
completion by a guaranteed date. As discussed above, the 
completion requirements tied to that date need to be express 
and clear. In addition, the liquidated damages provisions 
should be drafted to ensure that they are enforceable in the 
applicable jurisdiction—which in common-law jurisdictions 
generally means that they must contain a genuine pre-esti-
mate of the likely loss and not an unenforceable penalty or 
punitive amount. Finally, once the parties have agreed on 
a liquidated damages provision and amount, the parties 
should receive the benefit of their bargain for those liqui-
dated damages provisions. The owner, in particular, needs 
to be wary of challenges to the enforceability of the liqui-
dated damages provision. If these provisions are successfully 
challenged (as an unenforceable penalty rather than as to 
whether the contractor is responsible for the delay), and if  
the contract contains a consequential damages waiver, then 
the owner could end up without a remedy for the contrac-
tor’s delay.

C. Practical International EPC Project Management Tips
While a good contract that has been thoughtfully negotiated 
by the parties is the foundation of a successful international 
EPC project, that contract will not necessarily help parties 
that do not engage in effective and vigilant project man-
agement, with robust project controls. In this section, we 
highlight a few areas of particular import in managing an 
international construction project.

1. Maintain Good Project Files
Every construction project is different. International EPC 
projects are particularly different. An international EPC 
project, by its nature, is usually large, complicated, and 
expensive and may last for years. Given these factors, proj-
ect files and documentation are even more important than 
on a typical construction project.

Every aspect of a construction project is fact intensive. 
What happened when, and who did what about it? Such 
are questions that may be asked years after an event takes 
place. Claims, in particular, may be litigated or arbitrated 
long after an event happened. Of course, disputes turn on the 
facts—which must be properly recorded and documented. 
Arguably, construction disputes are won on three important 
things: the facts, the facts, and finally, the facts—and facts 
that are properly documented greatly increase chances of a 
successful resolution to the dispute.

A well-negotiated EPC contract will dictate precisely 
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which project records must be maintained. These types 
of documents usually include schedules, periodic reports, 
notices to the other party, applications for progress pay-
ments, punchlists, and similar typical construction files. 
However, whether specified in the contract or not, the par-
ties ought to keep their own contemporaneous records of 
the project. For example, an owner’s and a contractor’s proj-
ect managers should keep a daily log of weather, significant 
events, safety issues, milestones, and other notable events. 
These “log books” are often pivotal in determining disputed 
issues of fact.

Project records should be maintained in a fashion and in 
a manner that is organized and readily available to all per-
tinent parties. Online repositories are often used to catalog 
and maintain project documents. An agreed-upon document 
numbering system should be implemented in the project 
specifications prior to any work. For example, in an inter-
national EPC project, there may be many letters/notices on 
the same date; hence, the date of correspondence should 
not be used as the sole means of identifying project corre-
spondence. Logs of documents should be utilized to track 
all incoming and outgoing documents—particularly when 
a timely response is required.

Practically, project files should also be maintained in a 
way that is accessible and understandable. For example, 
project files may be maintained chronologically and be cross-
referenced by subject for ease of identification of pertinent 
documents.

With the use of electronic mail and text messages, there 
is a tendency to use communications to “get the work done” 
and not worry about “papering the file.” Senior project per-
sonnel must maintain discipline around this practice. While 
such communications may, in fact, further the daily work 
of the project, controls should still be employed. E-mails 
can be filed and assigned project correspondence numbers 
as easily as more formal correspondence—one need only 
be diligent in doing so.

Meeting minutes and call logs are important project doc-
umentation in international EPC contracts. Every meeting 
should have minutes, and the minutes should be distrib-
uted to all participants. Unless the parties are diligent about 
reviewing the minutes and correcting statements that are 
not accurate, then the parties should not sign the minutes. 
Only if they are reviewed and errors are corrected—which is 
rare—would we recommend that the parties sign the meet-
ing minutes. Meeting minutes, like correspondence and other 
documents, should be assigned unique numbering. Similarly, 
minutes and other procedural practices should be followed 
for important phone calls.

Many international EPC projects employ cameras across 
project areas. These cameras can provide real-time evidence 
of what transpired on a project. The footage from these 
cameras should be maintained for at least several years after 
project completion. Given the decreasing cost of electronic 
media storage, owners and contractors should consider 
keeping permanent copies of the footage. As mentioned, 
disputes may arise years after project completion. At a 

minimum, photos should be taken regularly of key aspects 
of the project.

Finally, as with all electronic media, the project specifica-
tions should dictate backup and disaster recovery methods 
for project files. Backup files should be created at least daily 
and maintained at a location far from the project site. Fur-
ther, the owner and the contractor should have very clear 
policies regarding the deletion of e-mail and maintenance 
of drafts.

2. Governing Law and Arbitration
Of course, the governing law of the EPC contract is impor-
tant, and the parties must find common ground on governing 
law—both substantive and procedural—during the nego-
tiation of the EPC contract. Related to governing law, the 
parties to an international EPC contract, if choosing arbitra-
tion instead of litigation (as is the case in the vast majority 
of contracts), should agree upon the applicable statute of 
limitations for claims related to the project. Finally, the par-
ties should agree ahead of time on where any disputes will 
be arbitrated.

3. Waiver of Requirements
Many common law countries’ (and even some civil law) 
jurisdictions allow contract provisions to be waived through 
the conduct of the parties. Even the best and most careful 
negotiations are worthless if the contract is not followed. 
Inevitably, project personnel form a camaraderie during 
the battle to finish a complicated and long project. While 
good relations between contractor and owner personnel 
are desired and, indeed, should be encouraged, both par-
ties must be careful to not allow contractual requirements 
to fall by the wayside.

As with the use of text messages discussed above, per-
sonnel (particularly in remote or dangerous areas) tend to 
focus more on “getting the work done” than “papering the 
file.” Often, this attitude results in the waiver of contract 
requirements. Predictably, when a dispute does arise in such 
situations, the “home office” personnel want to see the proj-
ect documentation required by the contract. If, even for the 
most noble reasons, the contract requirements have not been 
followed, one party (typically the owner or employer) will 
suffer during the resolution of disputes.

That said, there are often legitimate reasons to not follow 
contract requirements—for example, changed conditions in 
the field, labor issues, and other issues that may arise after 
the negotiation of the contract. If that is the case, the par-
ties—and, in particular, the field personnel—ought to raise 
these issues with their respective organizations and amend 
the contract in the manner called for by the contract.

D. Concluding Thoughts on International EPC Contracts
1. Strive for Clarity
It may seem obvious, but certainty and clarity in an interna-
tional EPC contract will help avoid disputes. Unfortunately, 
standard forms of agreement are drafted to be all things 
to all people and, therefore, almost necessarily contain 
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vague and ambiguous terms and an absence of detail. 
That ambiguity will permit opposing sides to entrench 
and lead to disputes. The forms are drafted by commit-
tees who know nothing about the needs of your project. 
On the other hand, if  the contract is clear, then the par-
ties know their rights and obligations and will realize that 
any effort to assert nonexistent rights or avoid existing 
obligations will be futile.

2. Resolve Difficult Issues During Contract Negotiations
Parties should put in the time and effort to resolve dif-
ficult issues and clearly allocate risks while drafting and 
negotiating EPC contracts, rather than leave in ambiguity 
and hope for the best. A very seasoned project manager 
once observed that “[h]ope is not a sound project man-
agement device.” If the parties cannot address and resolve 
these issues when everyone is getting along and people 
are optimistic about the prospects for the project, then 
they will not be able to resolve them once a dispute arises 
or the project is in trouble. It is much less expensive to 
resolve issues during negotiation of the contract, even if  
those negotiations are somewhat contentious, than to be 
forced to resolve the dispute during or after the project.

3. Follow the Contract
Putting the contract “in the drawer” is among the greatest 
dangers to a successful international EPC project. Strict 
adherence to the contract and robust project controls are 
the best assurance of getting the project done with mini-
mum cost increases, delays, and disputes. 

Endnotes
1. Because of the global recession and the reluctance or lack 

of resources to pursue claims on the part of many parties during 
that time, we have not focused on data from 2008 to 2012. Rather, 
we have focused on trends from 2013 onward.

2. 2014 ICC Dispute Resolution Statistics, ICC disp. Resol. 
Bull., no. 1, 2015, at 2. In addition, the ICC reported that “[t]he 
disputes submitted to the ICC Court in 2014 came from a wide 
range of industries. Use of ICC arbitration in the construction 
and energy sectors remained particularly strong. The number 
of energy-related disputes grew by 31% to account for 19% of 
the total caseload, while construction and engineering disputes 
increased by 22% to represent 21% of the total caseload.” Id. at 9.

3. 2015 ICC Dispute Resolution Statistics, ICC disp. Resol. 
Bull., no. 1, 2016, at 1, available at http://www.iccdrl.com/print-
content.aspx?XML=\STATISTICAL_REPORTS\SR_0038.xml.

4. Id. at 3.
5. Id. at 11.
6. sing. int’l aRBitRation centRe, annual RepoRt 2015, 

at 4 (2015), available at http://siac.org.sg/images/stories/articles/
annual_report/SIAC_Annual_Report_2015.pdf.

7. Id. at 12.
8. Id. at 15.
9. sing. int’l aRBitRation centRe, annual RepoRt 2014, 

at 8 (2014), available at http://siac.org.sg/images/stories/articles/
annual_report/SIAC_Annual_Report_2014.pdf.

10. sing. int’l aRBitRation centRe, annual RepoRt 2013, 
at 6 (2013), available at http://siac.org.sg/images/stories/articles/
annual_report/SIAC_Annual_Report_2013.pdf.

11. sing. int’l aRBitRation centRe, ceo’s annual RepoRt 
2012, at 5 (2012), available at http://siac.org.sg/images/stories/

articles/annual_report/siac_annual_report_2012_new.pdf.
12. See aRcadis design & consultancy, gloBal constRuc-

tion disputes RepoRt 2016: don’t get leFt BeHind 10–11 
(2016) [hereinafter aRcadis 2016 RepoRt], available at https://
www.arcadis.com/media/3/E/7/%7B3E7BDCDC-0434-4237-924F-
739240965A90%7DGlobal%20Construction%20Disputes%20
Report%202016.pdf.

13. See id. at 28.
14. See aRcadis design & consultancy, gloBal constRuc-

tion disputes RepoRt 2015: tHe HigHeR tHe staKes, tHe BiggeR 
tHe RisK 8 (2015) [hereinafter aRcadis 2015 RepoRt], available 
at https://www.arcadis.com/media/2/8/9/%7B289321DC-B266-
4A13-82FA-CCBD54B6F535%7DArcadis%20Construction%20
Disputes%20Report%202015.pdf.

15. aRcadis 2016 RepoRt, supra note 12, at 14.
16. See aRcadis 2015 RepoRt, supra note 14, at 8; aRcadis 2016 

RepoRt, supra note 12, at 14.
17. See aRcadis 2015 RepoRt, supra note 14, at 10; aRcadis 

2016 RepoRt, supra note 12, at 16.
18. aRcadis 2016 RepoRt, supra note 12, at 11.
19. See aRcadis 2015 RepoRt, supra note 14, at 10; aRcadis 

2016 RepoRt, supra note 12, at 16.
20. aRcadis 2015 RepoRt, supra note 14, at 11.
21. See id. at 12; aRcadis 2016 RepoRt, supra note 12, at 18.
22. aRcadis 2016 RepoRt, supra note 12, at 11.
23. See aRcadis 2015 RepoRt, supra note 14, at 12; aRcadis 

2016 RepoRt, supra note 12, at 18.
24. See aRcadis 2015 RepoRt, supra note 14, at 14; aRcadis 

2016 RepoRt, supra note 12, at 20.
25. See aRcadis 2016 RepoRt, supra note 12, at 11.
26. See aRcadis 2015 RepoRt, supra note 14, at 14; aRcadis 

2016 RepoRt, supra note 12, at 20.
27. See aRcadis 2015 RepoRt, supra note 14, at 16; aRcadis 

2016 RepoRt, supra note 12, at 22.
28. See aRcadis 2015 RepoRt, supra note 14, at 16; aRcadis 

2016 RepoRt, supra note 12, at 22.
29. See aRcadis 2016 RepoRt, supra note 12, at 11.
30. See id.
31. aRcadis 2015 RepoRt, supra note 14, at 18.
32. Id.
33. Angela Macdonald-Smith, Agnes King & Jenny Wiggins, 

LNG Construction Blowout Turns to Bonanza for Disputes Law-
yers, sydney moRning HeRald (July 6, 2015), http://www.smh.
com.au/business/lng-construction-boom-turns-to-bonanza-for-
dispute-lawyers-20150611-ghm6v6.html.

34. Walt Bogdanich, Jacqueline Williams & Ana Graciela 
Méndez, The New Panama Canal: A Risky Bet, n.y. times (June 
22, 2016), http://www.nytimes.com/interactive/2016/06/22/world/
americas/panama-canal.html. The contract for the Panama 
Canal project was a modified form of the FIDIC Yellow Book: 
int’l Fed. oF consulting eng’Rs, conditions oF contRact FoR 
plant and design-Build (1st ed. 1999). See Design and Con-
struction of the Third Set of Locks Contract, canal de panamá 
(2015), https://micanaldepanama.com/expansion/documents/
third-set-of-locks-contract.

35. int’l Fed. oF consulting eng’Rs, conditions oF contRact 
FoR epc/tuRnKey pRoJects (1st ed. 1999) [hereinafter FIDIC 
silVeR BooK].

36. Id. § 10.1.
37. aRcadis 2015 RepoRt, supra note 14, at 18.
38. FIDIC silVeR BooK, supra note 35, § 8.3.
39. Id. § 19.1.
40. See, e.g., Thames Valley Power Ltd. v. Total Gas & Power 

Ltd., [2005] EWHC 2208 (Comm), [2006] 1 Lloyd’sRep. 441, 451 
(U.K.).

41. FIDIC silVeR BooK, supra note 35, § 19.4 (including 
recovery of costs for events in § 19.1(i)–(iv) but does not include 
§ 19.1(v)).

Published in Construction Lawyer Volume 36, Number 4, Fall 2016 © 2016 by the American Bar Association. Reproduced with permission. All rights reserved. This information or any portion  
thereof may not be copied or disseminated in any form or by any means or stored in an electronic database or retrieval system without the express written consent of the American Bar Association. 




