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Och-Ziff: Takeaways From Landmark FCPA Case 

Law360, New York (October 17, 2016, 12:29 PM EDT) --  
In one of the largest Foreign Corrupt Practices Act settlements in history, hedge 
fund Och-Ziff Capital Management Group LLC recently resolved a long-running 
government inquiry by agreeing to $413 million in financial penalties and a 
subsidiary guilty plea.[1] The enforcement action is notable for a number of 
reasons, not the least of which is that the U.S. Securities and Exchange 
Commission charged a sitting CEO and chief financial officer of an issuer with 
violating the FCPA, the first time it has done so in the nearly 40-year history of the 
statute. For a number of years, U.S. enforcement authorities have threatened to 
hold financial services companies accountable for overseas corruption, and the 
Och-Ziff settlement is the first major move in that direction. 
 
Conduct Related to the Democratic Republic of the Congo 
 
The conduct detailed in the U.S. Department of Justice and SEC settlement 
documents is remarkably broad. According to those documents, from 2005 to 
2015 Och-Ziff and its subsidiaries engaged in widespread bribery schemes across 
Africa, touching on the Democratic Republic of the Congo (“DRC”), Libya, Guinea, 
Chad and Niger. In the DRC, Och-Ziff engaged a business partner to acquire and 
consolidate mining assets. The DOJ and SEC portray the partner as character 
straight out of central casting, a man with “unsavory business associates” who was 
“perhaps the impetus behind the movie ‘Blood Diamond[].’”[2] Despite knowing 
that the partner was “known to enjoy an extremely close relationship” with 
powerful DRC government officials, and despite warnings from in-house legal 
counsel, Och-Ziff hired him to “secure access to the attractive investment 
opportunities in the DRC mining sector.”[3] Importantly, the CEO and the CFO 
knew of the individual’s reputation and the risks of partnering with him, but 
proceeded nonetheless.[4] 
 
According to the deferred prosecution agreement, the partner used the money 
provided by Och-Ziff to pay over $100 million in bribes to DRC officials for the 
purpose of “obtain[ing] special access to and preferential prices for opportunities 
in the government-controlled mining sector in the DRC.”[5] The majority of the 
payments were made to a high-level DRC government official with “the ability to 
take official action and exert influence over mining matters in the DRC.”[6] 
 
Och-Ziff ultimately realized $91 million in profit from the DRC schemes.[7] 
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Conduct Related to Libya 
 
From 2007 to 2010, Och-Ziff used a complex payment scheme to route bribes through a Libyan 
intermediary in order to secure investments from the Libyan Investment Authority (“LIA”) — the 
sovereign wealth fund established to invest Libya’s oil revenue.[8] Notably, the Och-Ziff employee who 
engaged the intermediary neither conducted nor requested due diligence of the intermediary, despite 
the intermediary’s well-known connections to Libyan government officials.[9] Also, the company 
employee who served as the primary point of contact with the intermediary did not report to anyone in 
Och-Ziff’s legal and compliance functions about meetings with LIA officials that the intermediary 
arranged.[10] Instead, the Och-Ziff employee told only the CEO about these meetings for a period of 
months.[11] 
 
After successful initial meetings set up by the intermediary, the LIA agreed to a $300 million investment 
with Och-Ziff. Days after these funds were transferred to Och-Ziff, the company and the intermediary 
set up a complex structure of companies to pay money to Libyan officials affiliated with LIA. As part of 
this set up, Och-Ziff entered into a consultancy agreement with a British Virgin Islands special purpose 
vehicle controlled by the intermediary.[12] Using this agreement, which was false in several material 
respects and was approved after Och-Ziff’s control functions were deliberately circumvented, Och-Ziff 
paid a “finder’s fee” of $3.75 million to the intermediary for the LIA’s investment of $300 million into 
Och-Ziff hedge funds.[13] 
 
In the months after the payment of $3.75 million to the intermediary, large portions of the finder’s fee 
were transferred to three Libyan officials with influence over the LIA’s investment decisions.[14] As a 
result of the intermediary’s improper payments, Och-Ziff accrued fees and incentive income from the 
LIA investment totaling approximately $100 million.[15] 
 
Penalties Resulting From Och-Ziff’s Improper Conduct 
 
Och-Ziff’s deferred prosecution agreement with the DOJ imposed a $213 million criminal penalty on the 
company and a three-year outside compliance monitor.[16] The SEC order required Och-Ziff to pay $199 
million in disgorgement and prejudgment interest, required Och-Ziff to retain an independent monitor, 
and required that Daniel Och, the CEO and chairman of the board, pay $2.1 million in disgorgement and 
prejudgment interest.[17] The penalty against CFO Joel Frank is pending.[18] 
 
Although Och-Ziff received credit for its “very thorough and comprehensive investigation through 
counsel” and its “significant remediation to improve its compliance and internal controls,” the DOJ did 
note that Och-Ziff and OZ Africa “did not voluntarily self-disclose” the conduct that led to the settlement 
agreements. The DOJ noted that these factors were relevant considerations in determining the outcome 
of the case.[19] 
 
Key Takeaways 
 
Big Game: U.S. Enforcement Authorities Succeed in Major Corruption Case Against Financial Services 
Firm 
 
FCPA enforcement officials at the DOJ and SEC have been targeting the financial services industry for 
quite some time, but not until this action have they succeeded in bringing a major corruption case. 
Indeed, the SEC issued letters in 2011 to ten financial institutions and private equity firms (including 



 

 

Och-Ziff) regarding their relationships with sovereign wealth funds.[20] But financial services firms have 
seen few FCPA actions relative to other industries like energy and life sciences, and past actions have 
involved relatively small levels of bribery. The only other reported FCPA settlement since 2011 has been 
with BNY Mellon for use of internships for relatives of government officials, arising from the so-called 
“princelings” investigation. The DOJ and SEC have not yet brought charges against JPMorgan Chase & 
Co. for similar conduct.[21] 
 
As we have seen in other industries, big settlements in one case often provide U.S. enforcement 
authorities with leads, a greater understanding of patterns of corruption and stronger partnerships with 
foreign authorities. Having successfully resolved the Och-Ziff case, the DOJ and SEC may be well 
positioned to bring new cases against financial services firms interacting directly or indirectly with 
foreign government officials. 
 
Individual Accountability: First Time the SEC has Charged a Sitting CEO and CFO with Violating the 
FCPA 
 
The SEC included charges against Och-Ziff CEO and chairman of the board Daniel S. Och and CFO Joel M. 
Frank for violating the FCPA’s accounting provisions. This is a remarkable development, and is the first 
time that the SEC has charged a sitting CEO and CFO of a financial services firm with corruption 
violations. Andrew J. Ceresney, director of the SEC Enforcement Division, has warned that “[s]enior 
executives cannot turn a blind eye to the acts of their employees or agents when they became aware of 
suspicious transactions with high-risk partners in foreign countries.”[22] The charges against Och-Ziff’s 
CEO and CFO demonstrate that such warnings have teeth. 
 
As this is arguably the highest-profile individual case since the release of both the DOJ’s so-called Yates 
memo and the FCPA Pilot Program, our clients should expect U.S. enforcement authorities to point to 
this case as an example of the type of individual accountability companies should expect to see in FCPA 
enforcement moving forward. Although neither the CEO nor the CFO were charged by the DOJ with 
criminal activity, it speaks volumes that both were charged by the SEC for failing to stop the engagement 
of a third party with a reputation for using corrupt means to achieve his business objectives. Said 
differently, even without knowledge of the specific bribes that were paid to foreign government 
officials, the SEC successfully brought an action against top officers in a large financial services firm for 
failing to prevent misconduct. 
 
The Benefits of Cooperation: Even When it is Late — and Imperfect 
 
After the DOJ issued the much-touted “FCPA Enforcement Pilot Program” in April 2016,[23] some in the 
legal community worried that companies that failed to voluntarily disclose misconduct would not be 
given significant credit for cooperation. But a close reading of the Och-Ziff settlement papers, especially 
language in the DOJ’s deferred prosecution agreement, reveals two important lessons: (1) the DOJ and 
SEC will significantly reward cooperation, even in the absence of voluntary self-disclosure, but (2) failure 
to cooperate fully and quickly will chafe the enforcement agencies and reduce cooperation credit 
otherwise available through the Pilot Program. 
 
The DOJ noted that Och-Ziff failed to voluntarily self-disclose, a failure that, under the Pilot Program, 
resulted in a 25 percent cap being placed on the amount of cooperation credit the company could 
receive. Perhaps more notable, however, is the manner in which the DOJ detailed Och-Ziff’s 
cooperation, which included delays and missteps that clearly irritated the prosecutors. For example, the 
DOJ chastised the company for “failures to produce important, responsive documents on a timely basis, 



 

 

and in some instances producing documents only after the [DOJ] flagged for Och-Ziff that the 
documents existed and should be produced, and providing documents to other defense counsel prior to 
their production to the government.”[24] 
 
But despite these failures, the hedge fund still managed to receive a 20 percent reduction in its fine, as 
compared to the bottom end of the U.S. Sentencing Guidelines fine range, due to its cooperation and 
remediation. This 20 percent reduction, while short of the 50 percent reduction that may have been 
available to Och-Ziff had it met the full criteria of self-disclosure, cooperation, and remediation 
described in the Pilot Program, or the 25 percent reduction they may have received had their 
cooperation been more robust, nonetheless reduced their financial penalties by tens (if not hundreds) of 
millions, and averted the potential of a guilty plea by the parent company. 
 
Conclusion 
 
Och-Ziff is a landmark FCPA case on several fronts. From the first-of-its-kind enforcement against 
individual officers to being the first major FCPA case against a financial services firm, this case marks a 
significant development for FCPA enforcement in a variety of important respects. 
 
—By Jason A. Jones, Robert K. Hur and Grant W. Nichols, King & Spalding LLP 
 
Jason Jones is a partner in King & Spalding's Washington, D.C., office and former assistant chief of the 
FCPA Unit in the Fraud Section of the Department of Justice. Robert Hur is a partner in the firm's 
Washington office and a former assistant U.S. attorney in the District of Maryland. Grant Nichols is a 
senior associate in the firm's Washington office. 
 
The opinions expressed are those of the author(s) and do not necessarily reflect the views of the firm, its 
clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is for general 
information purposes and is not intended to be and should not be taken as legal advice. 
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