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Employment analysis: Jules Quinn, employment partner in the London office of King & Spalding, explains that 
future changes to UK employment rights depend largely on what relationship the UK secures with the EU. 
Nevertheless, even in the case of employment rights that are likely to be altered, no changes will be immediate 
and employers and HR teams have time to prepare. 
 

What factors do you consider most relevant when predicting how likely or unlikely it is for 
pieces of UK employment legislation to change as a result of Brexit? 

Whether or not UK employment legislation will change depends largely on what will replace membership of the EU 
following the UK’s exit from the EU. For example, membership of the European Economic Area or the European Free 
Trade Association, in practice, would see very little change since states in these groups are obliged to accept the majority 
of EU Regulations, including employment rules.  

However, if the UK were to secure a bespoke EU agreement or—the default option—operate as a member of the World 
Trade Organization then, in theory, everything could change. The UK would be free to keep or repeal as many of the EU-
derived employment rules as it wished.  

Legislation that is unclear or capable of wide interpretation is the enemy of business—unnecessary legal fees are often 
spent trying to interpret such provisions (see, for example, the Working Time Regulations 1998, SI 1998/1833 discussed 
in the following question). It may be politically expedient to amend such legislation and provide clarity and certainty. 

What is also likely to drive change is pressure from employers’ organisations or trade unions. However, attempts to repeal 
or amend some protections enjoyed by the UK workforce may result in union or workforce unrest generally. 

Employers may also seek to repeal or amend burdensome EU rules that have already been implemented, often with a 
lack of grace, into domestic law. Take, for example, the Euro jargon ‘economic, technical or organisational reasons 
entailing changes in the workforce’, which is found in the Transfer of Undertaking (Protection of Employment) Regulations 
2006, SI 2006/246 (TUPE 2006). This phrase has never sat well in English law. 
 

Which employment laws do you think are most likely to be subject to repeal or change 
following Brexit? Why are these particular laws under the spotlight? 

I would suggest that the current rules around working time will be subject to change. Our domestic courts have had 
significant difficulty in wrestling with the differences between the Working Time Regulations 1998, SI 1998/1833 
(domestic) and the Working Time Directive 2003/88/EC (EU), namely, trying to calculate holiday pay. The EU approach of 
total remuneration does not sit easily with the UK’s domestic approach of reward for hours spent.  

Many UK-based businesses would also be keen to repeal the maximum 48-hour week, which they see as undermining 
the flexibility of the labour market. That said, many of these rights are currently enshrined in individual employment 
contracts, which would not be impacted by a change in the underlying legislation. Employers would need to negotiate to 
agree a change or risk a breach of contract claim.  

The ring of protection that TUPE 2006 places around the employees of businesses being acquired has long been 
controversial and hard litigated. This is because employers seek to avoid the protective net that TUPE 2006 places 
around employees. Nevertheless, uncertainty is the enemy of many businesses so we are unlikely to see TUPE 2006 
being repealed entirely. However, we may see a reduction in the collective consultation requirements (to allow employers 
to move more quickly in implementing change) and a broadening of the right to change the terms and conditions of 
employment (for example, in situations other than insolvency scenarios, to which the right is currently limited).  

The minimum period of time for collective redundancy consultation where the dismissal threshold is met (30 days where 
there are at least 20 redundancies proposed and 45 days if there are 100 or more) is likely to be reduced, as is the 
penalty for failure to consult. Again, in order to give prospective purchasers of insolvent businesses more flexibility, we 
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may also see a widening of the ‘special circumstances’ defence where an employer argues it could not consult due to 
impending insolvency. 
 

Are there other employment laws which may also potentially be at risk of change as a result of 
Brexit? 

There is speculation that the raft of legislation around atypical workers (part-time workers, fixed-term workers and agency 
workers especially) could be impacted to provide for greater flexibility for businesses. 

Family-friendly legislation, such as paternity leave and shared parental leave, may also come under some pressure. 
However, the take-up of these types of policies tends to be so low that I do not believe they will be the primary targets for 
change.  
 

Which employment laws do you think are unlikely to be affected by Brexit? 

Much of the UK’s anti-discrimination legislation is unlikely to be impacted since it pre-dates EU membership—the Race 
Relations Act 1965, for instance. It is extremely unlikely that the government would seek to row back on fundamental 
protections in the workplace based on characteristics such as race, sex, sexuality and disability. What we may see, 
however, is a cap on compensation in the event of successful discrimination claims—at present, the awards are 
uncapped. 
 

Over what period of time would any changes to UK employment law likely take place? 

We are unlikely to see anything happening quickly. The UK government has stressed the need for job security and equal 
pay, with no desire to reduce the current impact of EU employment law in the UK. 

Uncontrolled immigration from Europe, as opposed to employment law, was a significant force behind the Leave vote. I 
would suggest that the ‘immediate’ focus will be on forfeiting the automatic right for EU citizens to live and work in the UK, 
but even then we would be looking at a timescale of at least two to five years before we saw any substantial changes. 
 

Should employers and HR teams be doing anything now in order to prepare for how Brexit 
could potentially affect them? 

We suggest that employers should form a ‘Brexit working party’ to identify and reduce potential risks, as well as conduct 
an employment audit in order to plan for Brexit. First and foremost, they should look into their current staffing in the UK 
and in other Member States to see which employees might be required to apply for work permits if there is a repeal of the 
current EU immigration rules.  

Other factors to consider include identifying which EU-derived rights have been woven into pre-existing contracts, 
determining whether they want to retain existing works council agreements, both domestic and European, as well as pan-
European employee consultation vehicles to cover their UK workforce, and conducting a review of post-termination 
restrictions and references to geographical limitation (ie, non-compete throughout the EU). 

Interviewed by Giverny Tattersfield. 
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