
Originally published on DailyDAC.com, 
July 26, 2016 

Avoid Leaving Money on the 
Table: Potential Traps for 
Over-Secured Creditors Under 
Section 506(b) 

Mark M. Maloney
King & Spalding LLP
mmaloney@kslaw.com
404 572 4857

Thad Wilson
King & Spalding LLP
thadwilson@kslaw.com
404 572 4842

While it is the exception rather than the rule, creditors in some bankruptcy cases find thmselves in an over-secured 

position.  Those creditors are privileged because, under Section 506(b) of the Bankruptcy Code, an over-secured 

creditor is entitled to recover post-petition interest payments and attorneys’ fees.[1] But even though an over-secured 

creditor may be statutorily eligible to collect such amounts, many potential traps and hurdles—both procedural and 

substantive—await.  To avoid missteps and ensure availability of the benefits of over-secured status, creditors and 

their attorneys should take prudent steps to ensure compliance with the Federal Rules of Bankruptcy Procedure, local 

procedural rules and governing case law.  The latter two vary widely by jurisdiction. 

Trouble Collecting Post-Petition Interest and Fees? 

While an over-secured creditor is entitled to post-petition interest and fees, neither the Bankruptcy Code nor the 

Bankruptcy Rules prescribe a method by which such amounts should be collected, unless the borrower is a single 

asset real estate debtor.[2] In many circumstances, an over-secured creditor and borrower will reach an agreement 

on the use of cash collateral (e.g., rents or profits) at the outset of the case, and in so doing, the creditor will require 

the borrower to make post-petition interest payments at set intervals—often monthly payments at the non-default  

rate.[3]  Yet in other circumstances, a secured creditor may not become over-secured until months into the case.  

What should creditors do then? 

Ideally, if a creditor is going to consent to the use of cash collateral at the beginning of the case, then it should 

propose the inclusion of language regarding payment of post-petition interest in the cash collateral order itself, albeit 

perhaps on a “springing” basis (i.e., if the creditor becomes over-secured during the pendency of the case, then post-

petition interest payments must be made in a certain amount at regular intervals).  Assuming an agreement along 

these lines is impossible, what considerations should a creditor consider when attempting to seek receipt post-

petition interest? 
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First, a creditor should consider filing a motion or application to seek a determination that such amounts are owed

by the debtor to the creditor.  Depending on the nature of the collateral at issue, this could lead to serial 

redeterminations of collateral valuations during a bankruptcy case, which often involve evidentiary hearings and 

valuation experts.  Some courts frown on such maneuvering.[4]  Choosing the appropriate time for filing such a 

motion is thus critical. 

Second, a creditor should evaluate applicable case law to determine whether it might be deemed to have waived

its rights to collect such amounts if it waits too long to assert them.  Some courts have held that merely including a 

per diem post-petition interest calculation in a proof of claim is insufficient to entitle an over-secured creditor to obtain 

such interest payments.[5] To avoid waiver, creditors should file a motion or application for post-petition interest or 

fees before the entry of a confirmation order.[6]  Unfortunately, some creditors have learned this lesson the hard way 

and have been denied post-petition interest and fees.[7] 

Finally, over-secured creditors should review governing legal precedent to determine whether they are entitled to

post-petition interest at the non-default or default contractual rate of interest.  As with other considerations, 

jurisdictions vary on whether they will allow a creditor to receive default-rate interest, with most adopting a “balance of 

equities” test.[8] 

Varying Approaches for Seeking Attorneys’ Fees and Other Costs 

Additional complications may arise in the context of seeking attorneys’ fees under Section 506(b).  Courts have 

adopted differing approaches—through case law and local rules—that create inconsistency and confusion on multiple 

issues, including (1) the form of pleadings required, (2) the evidentiary support a creditor must provide, (3) the 

application of and impact on the attorney-client privilege, and (4) the applicability of the United States Trustee’s Fee 

Guidelines.  Three differing procedural approaches for presenting these issues to a court are discussed in turn below, 

along with certain pitfalls and hurdles creditors and attorneys should appreciate. 

i. The Claims Objection Approach

Some practitioners would argue that an objection to a proof of claim is the appropriate means to resolve a Section 

506(b) claim, particularly where a secured creditor has included language in its proof of claim seeking post-petition 

interest and attorneys’ fees according to the terms of its loan documents and applicable state law.[9]  Under the 

claims objection approach, a secured creditor files a proof of claim seeking all amounts owed, including attorneys’ 

fees, and the debtor subsequently objects.  The bankruptcy court, after a hearing, first determines the extent to which 

the creditor is over-secured and, then, the amount of the secured creditor’s claim, including the amount of attorneys’ 

fees to be allowed. 
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In addition to the technical and legal flaws of this approach, it has also proved confusing—particularly as it relates to 
what is necessary for the creditor to meet its burden of proof.  For example, in Wells Fargo Bank, N.A. v. 804 Cong., 
L.L.C. (In re 804 Cong., L.L.C.),[10] the bankruptcy court disallowed the creditor’s claim for

attorneys’ fees because it “provided no supporting documentation or testimony that the [attorneys’] fees were 

reasonable.”[11]  The Fifth Circuit affirmed, stating “the bankruptcy court was within its discretion in finding that there 

was no documentation of the time that was spent and no testimony as to what was a reasonable fee.”[12]  Thus, in 

the Fifth Circuit, over-secured creditors must present some evidence regarding the reasonableness of the attorneys’ 

fees sought. 

But the Fifth Circuit did not answer the questions of how much evidence was necessary and in what form must that 

evidence be presented.  Must a creditor’s lawyer present her firm’s invoices and/or testimony or an affidavit from her 

firm, and would doing so potentially waive the attorney–client privilege?  One suggestion when faced with this 

scenario is to ask the court to consider this evidence in camera.

ii. The Estate Professional Fee Application Method

Certain courts require attorneys for over-secured creditors to file fee applications like estate professionals.[13]  

Under this approach, bankruptcy courts require a creditor’s attorney, much like an debtor’s attorney, to file a “fee 

application” that comports with the United States Trustee Guidelines.[14] In some jurisdictions, this procedure 

permits the U.S. Trustee, the debtor and other parties in interest to object to the attorneys’ fees. 

Meticulous record-keeping by a creditor’s attorney is thus important in jurisdictions adopting the “fee application” 

rule.  Ideally, counsel for secured creditors should track their time similar to estate professionals from the outset of 

their engagement, including by task code.[15]  Failing to do so could cost an over-secured creditor the opportunity to 

obtain such fees.[xvi] 

While this approach may be overly burdensome and impose obligations not contemplated in Section 506(b), it can 

illuminate other issues.  For example, disparities between billing rates charged by creditors’ attorneys and the 

debtor’s professionals may be more noticeable, making a creditor’s attorneys’ fees more vulnerable to 

challenge.  This very scenario has played out acutely in situations involving out-of-town creditor’s attorneys.  In one 

dramatic example, a creditor’s lawyers’ billing rates were two to three times higher than the local prevailing rates, 

and the court reduced substantially the amount of fees to be paid to the over-secured creditor as a result.[17]  Thus, 

while the over-secured creditor could not recover those fees from the bankruptcy estate, the creditor likely paid the 

remainder out of its own pocket. 

iii. The Creditors’ Motion Approach
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Seeking a middle ground, other courts have required over-secured creditors to file an independent motion to allow 

their Section 506(b) claims.[18]  Under this approach, no formal fee application is required; rather, an over-secured 

creditor’s attorney seeks attorneys’ fees by filing a motion or application with supporting documentation. 

The creditors’ motion approach is subject to many of the same pitfalls as the other approaches, including timing, 

evidentiary, and locality issues, as well as attorney–client privilege complications.  As with the other approaches, it 

highlights another important question—whether an over-secured creditor may seek payment for its attorneys’ fees 

expended for filing a motion and defending its fees from attack.  Albeit in the context of Section 330 fee application, 

the Supreme Court recently rejected an estate professional’s attempt to collect “fees-on-fees” in Baker Botts 

L.L.P v. Asarco LLC.[19]  However, it is unclear whether the same would hold true for creditors seeking fees

for defending their fee applications under Section 506(b).[20]  Prior to Asarco, at least one court concluded that the 

“fees on fees” argument applicable to Section 330 fee applications should not be applied to the Section 506(b) 

context.[21]

Conclusion 
Adopting good practices, like robust time-keeping and billing systems, and taking proactive steps to protect rights to 

collect post-petition interest and attorneys’ fees are critical for over-secured creditors in a bankruptcy case.  Due to 

unique and varying requirements in different jurisdictions, creditors should consult with their attorneys from the 

outset of their cases to understand the practical implications of the applicable local rules and case law to ensure their 

rights to post-petition interest and fees are recoverable.  Failing to do so could have unfortunate and unintended 

consequences for over-secured creditors, who risk squandering the special advantages bestowed upon them by the 

Bankruptcy Code.  In other words, don’t leave money on the table! 

[1] Pursuant to section 506(b), an over-secured creditor may recover “interest on [its] claim, and reasonable fees, costs, or charges 

provided for under the agreement . . . under which such claim arose.”  11 U.S.C. § 506(b).  For

more on what the interest rate should be, see here and here.
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[2] A single asset real estate borrower is required to start making post-petition interest payments to an over-secured creditor “at

the then applicable nondefault contract rate of interest” within ninety days of filing for bankruptcy.  11

U.S.C. § 362(d)(3).

[3] Agreement may prove difficult for a number of reasons, but those disagreements are often resolved through contested cash

collateral hearings.  The intricacies of those are beyond the scope of this article.

[4] See, e.g., In re Landing Assocs. Ltd., 122 B.R. 288, 297 n.8 (Bankr. W.D. Tex. 1990) (preferring the “snapshot” model over the

“timeclock” or “stopwatch” model because the latter “is cumbersome, requiring multiple valuations throughout the bankruptcy

case”).  For more on these approaches, see here.

[5] See In re Jack Kline Co., 440 B.R. 712, 736–39 (Bankr. S.D. Tex. 2010) (versecured creditor committed misconduct by

crediting post-petition interest payments without having filed a Section 506(b) motion or application).

[6] See In re Wetdog, LLC, Case No. 13-40601-EJC, 2015 Bankr. LEXIS 2726, at *27–29 (Bankr. S.D. Ga. Aug. 14, 2015); see
also In re Chappell, 984 F.2d 775 (7th Cir. 1993); Doral Mortg. Corp. v. Echevarria (In re Echevarria), 212 B.R. 185, 188 (B.A.P.
1st Cir. 1997).

[7] In Wetdog, the bankruptcy court concluded that an over-secured creditor’s section 506(b) motion was untimely because it was

filed after plan confirmation.  While the court noted “the Bankruptcy Rules do not provide a specific deadline for filing such a

motion or otherwise establish what procedure should be followed to seek the allowance of a

§ 506(b) claim,” it nevertheless concluded that “the total allowed amount of a secured creditor’s claim is an issue necessarily

decided in the plan confirmation context.” 2015 Bankr. LEXIS 2726, at *27–28.  Thus, the creditor was barred from asserting its

section 506(b) rights post-confirmation.

[8] See, e.g., In re Residential Capital, LLC, 508 B.R. 851 (Bankr. S.D.N.Y. 2014) (courts should

“balance the equities” in determining whether an over-secured creditor is entitled to post-petition interest at the contractual

default rate); In re Bate Land & Timber, LLC, 541 B.R. 601, 612–14 (Bankr. E.D.N.C. 2015).

[9] See, e.g., Atwood v. Chase Manhattan Mort. Co. (In re Atwood), 293 B.R. 227, 232 (B.A.P.

9th Cir. 2003) (permitting creditor to seek attorneys’ fees under section 506(b) through claim and accompanying claim objection 

process); In re Parreira, 464 B.R. 410 (Bankr. E.D. Cal. 2012) (allowing attorneys’ fees under section 506(b) when amounts initially 

included in proof of claim); In re Padilla, 389 B.R. 409, 428 (Bankr. E.D. Pa. 2008)  (“[T]o the extent that a creditor asserts a claim 

that is inconsistent with § 506(b), Congress has provided a remedy in the Code in the form of an objection to the creditor’s proof of 

claim.”). 

[10] 756 F.3d 368, 372 (5th Cir. 2014).
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[11] Id.

[12] Id. at 377.

[13] See, e.g., In re Prior, Case No. 13-30690-B-11, 2015 Bankr. LEXIS 3060, at *5-6 (Bankr. E.D. Cal. Sept. 9, 2015) (disapproving
“lumping” under section 506(b) as it is disapproved of in section 330 fee applications); In re Desert Springs Equestrian Ctr., LLC,
Adv. No. 4:11-ap-00600-JMM , 2012 Bankr. LEXIS 3440, at *9-12 (Bankr. D. Ariz. July 17, 2012); In re 900 Corp., 327 B.R. 585, 595
(Bankr. N.D. Tex. 2005) (requiring fee applications similar to those under section 330 and holding “time entries must contain
sufficient detail to enable the Court to make that determination”); Tate v. NationsBanc Mortgage Corp. (In re Tate), 253 B.R. 653,
665 (Bankr. W.D.N.C. 2000) (holding that creditors who seek attorneys’ fees under § 506(b) must file and serve a notice and fee

application under Rule 2016).  Some courts have adopted local rules on the subject.  See

e.g., United States Bankruptcy Court for the District of Massachusetts Local Rule 2016-1 (requiring creditors to file 506(b) fee

application similar to estate professionals under Section 330); Guidelines for Fees and Disbursements for Professionals in the

Southern District of Florida in Bankruptcy Cases (same); United States Bankruptcy Court for the District of Montana Local Rule

2016-1(f) (“the professionals retained by [an over-secured] creditor must file a fee application in accordance with the standards set

forth in 11 U.S.C. § 330 and F.R.B.P. 2016(a)”).

[14] Guidelines for Reviewing Applications for Compensation and Reimbursement of Expenses Filed Under 11 U.S.C. § 330 for

Attorneys in Larger Chapter 11 Cases, Dept. of Justice, Executive Office for United States Trustees, 78 Fed. Reg. 40507 (June 11,

2013).

[15] This is not to say that it would not be prudent for attorneys in jurisdictions adopting other procedural approaches to adopt such

time-recording and billing procedures because circumstances (and, more importantly, a judge) could require a breakdown of fees

by task, for example, to evaluate the “reasonableness” of the attorneys’ fees.  Indeed, the safest course is to practices and

procedures that will comply with a “fee application” requirement from the outset.

[16] In re Prior, 2015 Bankr. LEXIS 3060, at *5–6 (disapproving “lumping” in 506(b) context); See In re

Parker,  Case No. 12-03128-8-SWH, 2015 Bankr. LEXIS 2861, at *25 (Bankr. E.D.N.C. Aug. 27, 2015) (same). 

[17] See In re Latshaw Drilling, LLC, 481 B.R. 765, 802–04 (Bankr. N.D. Okla. 2012) (rejecting hourly rates charged by creditor’s

attorneys that were two to three times typical rates in the jurisdiction).

[18] See, e.g., In re NNN 3500 Maple 26, LLC, Case No. 13-30402-hdh11, Dkt. 1356 (Bankr. N.D. Tex. June 10, 2015) (allowing, in
part, creditor’s section 506(b) “application”); In re Plymouth House Health Care Ctr., Case No. 03-19135, 2005 Bankr. LEXIS 1992
(Bankr. E.D. Pa. Mar. 15, 2005); 1095 Commonwealth Corp. v. Citizens Bank (In Re 1095 Commonwealth Corp.), 236 B.R. 530,
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533 (D. Mass. 1999) (deciding appeal of motion seeking “unpaid interest, attorneys’ fees and costs of collection” pursuant to 

section 506(b)) 

[19] Baker Botts L.L.P v. ASARCO LLC, 135 S. Ct. 2158, 2167 (2015).

[20] Moreover, under the same principles, would the costs of hiring an expert to testify in defense of such fees also be

compensable?

[21] In re Shree Mahalaxmi, Inc., 522 B.R. 899, 914 (Bankr. W.D. Tex. 2014) (distinguishing section 506(b) and Section 330 for

purposes of awarding attorneys’ fees for defending fees). 
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