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Vines

The healthcare industry is all too famil-
iar with the whistleblower enforcement 
process under the federal False Claims 

Act (FCA). This Act allows individuals to 
file suit on behalf of the government against 
entities who allegedly defrauded the govern-
ment. If the suit (known as a qui tam case) is 
successful, the person who initiated the suit 
will receive a portion of the recovered money. 
To further encourage these cases, the FCA 
protects the whistleblowers from retaliation.1 
The primary focus of the FCA, however, is not 
ameliorating damage to the whistleblower. 
Rather, the actions are typically framed as 
enforcement against companies for defrauding 
the government and citizens.

But many healthcare companies may not 
be as familiar with another form of federal 
whistleblower enforcement through which 
employees, who believe their employer retali-
ated against them for pointing out bad acts, 

can seek compensation for damages. 
There is, in fact, an array of federal 
and state whistleblower statutes. One 
significant subset of whistleblower 
protection laws are those enforced by 
the federal Occupational Safety and 
Health Administration (OSHA).

Investigations by OSHA are an 
intense and stressful process, typi-
cally including numerous employee 
interviews and a thorough review 
and production of company docu-
ments. If OSHA finds that a company 
retaliated against a whistleblower, 
the agency can order the company to 
reinstate the employee or pay back 
wages. Punitive damages and attor-
ney’s fees may also be assessed.

Although no company wants to be on 
the other side of an OSHA investigation of 
a whistleblower claim, understanding the 
OSHA investigation process can make the 
experience much less stressful and help the 
company more quickly reach a resolution. 

by Jim Vines and Stephen McCullers

When employees cry foul: 
OSHA’s investigation of 
whistleblower claims

 » The U.S. Occupational Safety and Health Administration (OSHA) is responsible for enforcing 22 federal whistleblower  
protection laws covering a broad array of industries and cases. 

 » Although OSHA’s whistleblower jurisdiction ranges far beyond the Health and Safety field, retaliation against employees  
who report unsafe working conditions is the most common complaint. 

 » The number of whistleblower complaints is increasing, with more than 3,200 claims made and investigated last year.

 » Federal investigation of whistleblower claims can be an intrusive and expensive experience for the target company. 

 » OSHA recently issued enforcement guidance that makes it even easier for whistleblower complaints to proceed. 

Jim Vines (jvines@kslaw.com) is a Partner and Stephen McCullers 

(smccullers@kslaw.com) is an Associate with King & Spalding in Atlanta.
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More importantly, knowing the whistleblower 
protections administered by OSHA will allow 
a company to recognize and correct situations 
that may give rise to retaliation claims before 
OSHA ever gets involved.

OSHA’s whistleblower duties
OSHA enforces whistleblower protections for 
22 different federal programs. These statutes 
include protection for employees who report 
an employer’s misbehavior related to a vari-
ety of different topics, including food safety, 
asbestos hazards, international shipping con-
tainers, and safe drinking water.2 Congress 
gave OSHA this duty in a piecemeal fashion, 
and there is no single law or Executive Order 
governing whistleblower protection. Rather, 
in 1970, OSHA began enforcing whistleblower 
claims related to workplace safety and, over 
time, Congress continued to delegate whistle-
blower authority to OSHA for some, but not 
all, subsequent whistleblower laws.

In general, employers are prohibited from 
taking, or threatening to take, an “adverse 
action” against an employee who participates 
in a protected action. Adverse actions against 
an employee include firing, demoting, black-
listing, denying promotion, and harassment.3 
Of particular concern to the healthcare indus-
try are the whistleblower provisions enforced 
by OSHA under the following federal laws:

 · The Affordable Care Act (ACA) – Protects 
employees who report violations of the 
ACA or refuse to participate in an activity 
they believe violates the ACA.4

 · The Occupational Safety and Health 
Act (OSH Act) – Protects employees 
who report unsafe work conditions 
from retaliation.5

 · Environmental laws – Protect employ-
ees who report environmental violations 
related to air emissions, water pollution, 
land contamination, or waste storage 
and disposal.6

What to expect during an OSHA investigation
Initiating an investigation
If a whistleblower believes their employer 
discriminated against them due to a protected 
reporting activity, the whistleblower initiates 
OSHA involvement by filing a complaint with 
OSHA’s Whistleblower Protection Program.7 
Employees must file a complaint within a 
certain time period after the alleged adverse 
action occurred. The actual deadlines vary 
by whistleblower statute, but range from 
30 to 180 days. Complaints filed after the 
applicable deadline are dismissed by OSHA 
without investigation.

Burden of proof
OSHA’s investigation of whistleblower com-
plaints is governed by the Whistleblower 
Investigations Manual, an enforcement guide 
issued by OSHA. During the investigation, an 
OSHA investigator gathers evidence to deter-
mine whether the claim has merit. Historically, 
this required the complainant to show that all 
the elements of a whistleblower claim occurred. 
Once OSHA found the employee had made a 
“prima facie” allegation, the burden shifted to the 
employer to show by clear and convincing evi-
dence that the adverse employment action was 
not the result of the employee’s participation in 
a protected activity.

In January of this year, however, OSHA 
released a revised manual that lowers the 
initial burden on the employee. Now, the evi-
dence of retaliation does not have to establish 
conclusively that a violation did occur. Rather, 
the evidence must be sufficient so that a reason-
able judge could find that retaliation occurred.8 
This new standard makes it more likely that 
a complaint will not be dismissed during the 
investigation phase. Note that lowering this 
burden only impacts OSHA’s investigative deci-
sion and does not affect the ultimate burden of 
proof required for finding liability under the 
applicable whistleblower law.
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The investigation process
The investigation itself will involve personnel 
interviews by OSHA and the collection of 
documents, both from the complainant and the 
employer. Additionally, under some whistle-
blower statues such as the ACA and OSH Act, 
OSHA has subpoena authority, which allows 
the agency to require a reluctant witness to give 
an interview or provide documents.

If OSHA finds that retaliation occurred, the 
process for obtaining relief from the employer 
is different under the various statutes. For 
OSH Act cases, OSHA will file a complaint in 
federal court seeking relief. Under other stat-
utes, including the ACA, OSHA will generally 
issue an Order to the employer, which may 
require the employer to reinstate the employee 
and provide back pay or other benefits.

Another possible outcome is the employee 
and employer may decide to settle the case. 
OSHA investigators are strongly encouraged 
to assist the parties in reaching a settlement.

Penalties
OSHA can issue a number of different penalties 
for violations of the whistleblower protection 
laws. The overall goal of the penalty is to make 
the employee whole by compensating the 
employee for any loss they may have suffered 
and to restore them to the position they held 
before the adverse action. This may include 
monetary penalties to provide the employee 
back pay or to compensate the employee for 
other financial and non-financial damages, 
including emotional distress.9 Many whistle-
blower statutes also allow punitive damages 
against the employer and the recovery of 
attorney’s fees.

Depending on the case, non-monetary 
penalties may also be appropriate. These 
include reinstating a fired employee, promot-
ing an employee who was improperly denied 
a promotion, expunging an employee’s record 

of discussions of the adverse action, or pro-
viding a neutral employment reference. In 
cases where reinstatement is not possible, 
the employer may be required to provide the 
employee front pay for a sufficient amount of 
time while the employee seeks another job.

Employers may appeal these penalties, and 
the specific appeal procedures vary between 
the different whistleblower laws.

Enforcement statistics
Over the last decade, the number of whistle-
blower complaints has been steadily increasing 
with a 70% increase in the number of com-
plaints during this time period. In fiscal year 
2015, OSHA received 3,288 complaints of retalia-
tion against whistleblowers.10

By far, the most common whistleblower 
claims enforced by OSHA are those under the 
OSH Act. These claims involve complaints from 
employees that they were inappropriately retal-
iated against because they reported that their 
employer failed to provide safe working condi-
tions. These claims make up nearly one-third of 
all OSHA enforced retaliation complaints.

Despite the high number of whistleblower 
complaints overall, the majority of claims do 
not make it beyond the investigation phase. 
In FY 2015, nearly 50% of complaints were 
dismissed by OSHA and another 22% were 
voluntarily withdrawn by the complainant. 
This means the employer “won” a high per-
centage of the cases, but a target company will 
still incur significant costs responding to the 
complaint and OSHA’s investigation, even 
though the case is ultimately dismissed or 
withdrawn. Negative publicity may also arise 
from the complaint.

The majority of the remaining claims were 
settled by the parties. All told, only about 
1.3% of the cases in FY 2015 resulted in OSHA 
completing its investigation and finding that 
retaliation had occurred.
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Conclusion
A whistleblower investigation by OSHA can 
significantly disrupt business operations, 
requiring extensive interviews with senior 
managers and a detailed review of company 
documents. For whistleblower claims, how-
ever, prevention really is the best medicine. 
Therefore, a company should be sure to follow 
its employee discipline policy and to clearly 
explain and document the business reasons 
for taking adverse action against an employee. 
Otherwise, the company may find itself under 
OSHA’s whistleblower scrutiny. 
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