
I
n recent years, the government has 
dusted off the Financial Institutions 
Reform, Recovery and Enforce-
ment Act of 1989 (FIRREA)1 and 
refashioned it as a civil enforce-

ment tool to target various types of 
conduct within financial institutions, 
rather than the conduct it was enacted 
to address—conduct by individuals 
bent on harming financial institutions 
themselves. The statute was enacted 
in response to the savings and loan 
crisis but scarcely used until about 
five years ago, when the government 
began taking advantage of its hybrid 
civil-criminal structure to target large 
financial institutions. Features of the 
statute presumably attractive to the 
government are that it only requires 
proof of violations of the underlying 
predicate criminal statutes by a pre-
ponderance of the evidence and that it 
has a generous 10-year statute of limi-
tations. The Department of Justice’s 
expansive new use of the decades-old 
FIRREA statute has been the subject 
of much commentary and criticism, 
and some have argued that the govern-
ment has overreached by shoehorning 
into a federal civil enforcement action 
conduct that was never intended to 
be a target of the statute’s provisions. 
Amid this commentary and criticism, 
the government’s FIRREA juggernaut 

has chugged forward, leaving a trail of 
settlements with large financial institu-
tions in its wake. Until recently.

Although many banks have settled 
with the government when faced with 
FIRREA charges, Bank of America (as 
successor to Countrywide) and one 
individual defendant chose to put the 
government to its proof at trial. The 
jury returned a verdict against Bank of 

America and the individual defendant, 
and U.S. District Judge Jed S. Rakoff 
assessed a hefty penalty of nearly $1.3 
billion. But, the U.S. Court of Appeals 
for the Second Circuit recently over-
turned the verdict and penalty on 
appeal. Despite the colorful, expan-
sive language in the government’s 
complaint and press statements,2 the 
appellate panel found that the govern-
ment had completely failed to prove 
its fraud charges, a major setback. Fol-
lowing the verdict, the U.S. Attorney’s 
Office had issued a strong statement, 
admonishing Bank of America’s “rush 
to feed at the trough of easy mortgage 
money on the eve of the financial 

crisis,” declaring that its profits were 
“built on fraud,” and seemed even to 
take issue that Bank of America had 
dared to challenge the government’s 
proof at trial, by adding that “Bank 
of America chose to defend Country-
wide’s conduct with all its might and 
money, claiming there was no case 
here. The jury disagreed.”3 In the end, it 
was the Second Circuit who disagreed, 
finding no fraud was proven.

The case is United States ex rel. 
O’Donnell v. Countrywide Home Loans, 
Nos. 15-499 and 15-496.4 Appellate 
reversals can be attention-grabbing, 
but this one—in a high-profile case 
that the government itself declared 
was program-defining—was even more 
so. On May 23, 2016, the Second Cir-
cuit reversed the verdict finding Bank 
of America liable (and the associated 
$1.3 billion penalty), and directed that 
judgment be entered for defendants, 
concluding that the government’s trial 
evidence was insufficient as a matter of 
law to support the jury’s verdict. Much 
of the media attention surrounded the 
reversal of the massive penalty, but 
the legal ruling on the fraud charges 
was the more interesting aspect of the 
Second Circuit’s opinion.

In the district court, the civil divi-
sion of the U.S. Attorney’s Office for 
the Southern District of New York 
had alleged that Countrywide Finan-
cial, Bank of America’s subsidiary, 
disregarded or eliminated lending 
safeguards through a 2007 mortgage 
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program nicknamed “the Hustle” and 
then sold thousands of loans to Fannie 
Mae and Freddie Mac that did not meet 
promised specifications. The case was 
based on information provided by whis-
tleblower Edward O’Donnell, a former 
senior vice president at Countrywide.

Judge Rakoff presided over the trial 
and ordered the fine of $1.27 billion 
in July 2014 after a jury in October 
2013 found Countrywide and former 
executive Rebecca Mairone liable 
for defrauding Fannie and Freddie 
under FIRREA. The bank and Mairone 
appealed and, collectively, the par-
ties submitted more than 350 pages of 
briefing and argued before a Second 
Circuit panel in December 2015.

The FIRREA charges were predicated 
upon violations of the mail and wire 
fraud statutes only, and the jury found 
that the defendants had violated these 
statutes and “affected” a federally-
insured financial institution (Bank of 
America itself), a necessary jurisdic-
tional hook under the particular FIRREA 
charges. In the district court and on 
appeal, defendants attacked this so-
called “self-affecting” theory as improp-
er, but also included the argument that 
the claimed predicate offenses of mail 
and wire fraud were based exclusively 
on breaches of pre-existing contracts, 
and thus the evidence did not support 
a finding of fraud, but rather at best an 
intentional breach of contract (which 
was therefore inactionable under FIR-
REA). Despite the novelty and ques-
tionable support for the “self-affecting” 
theory, the Second Circuit seized upon 
the latter contract-based theory, and 
declined to address the “self-affecting” 
argument (or any of defendants’ other 
arguments, including challenges to 
Judge Rakoff’s evidentiary rulings and 
penalty calculations as well as a request 
for judicial reassignment on remand, 
the last of which was essentially moot).

The O’Donnell decision further 
fuels the debate about the govern-
ment’s expansive and aggressive use 

of FIRREA. In this article, we will review 
the pattern of recent FIRREA cases, 
examine the O’Donnell decision and 
its potential effect on the trend of FIR-
REA enforcement, and offer insights 
for defense counsel.

FIRREA Enforcement Weapon

FIRREA’s enforcement mechanism 
vests DOJ with the power to seek civil 
financial penalties for violations of 
certain enumerated criminal statutes, 
and it has become the DOJ’s weapon 
of choice to investigate and prosecute 
cases arising out of the 2008 financial 
crisis (and in other contexts) for sev-
eral apparent reasons: It has a broad 
scope unhindered by the limitations 
of the federal securities laws, a lower 
burden of proof than its criminal-
statute predicates, and a generous 
10-year statute of limitations.

DOJ has used FIRREA at least in part 
to secure several massive settlements 
against large financial institutions, 
including a $13 billion settlement with 
JPMorgan Chase,5 a $7 billion settle-
ment with Citibank,6 a $16.65 billion 
settlement with Bank of America,7 a 
$5 billion settlement with Goldman 
Sachs,8 and a $1.2 billion settlement 
with Wells Fargo.9 The government has 
litigated other FIRREA cases, too. It 
sued Bank of New York Mellon, alleging 
that the bank misrepresented that it 
provided “best execution” when pric-
ing foreign exchange trades under its 
“standing instructions” program, and 
sought FIRREA penalties based on 
violations of the predicate mail and 
wire fraud statutes.10 Bank of New York 
entered into a joint settlement with the 
Manhattan U.S. Attorney and the New 
York State Attorney General for $714 
million in March 2015.11 The govern-
ment also sued McGraw Hill, the par-
ent company to Standard and Poor’s, 
accusing the rating agency of manip-
ulating its ratings and obscuring the 
true credit risks of financial products, 
in violation of the bank fraud predicate 

statute.12 This action resulted in a 
$1.375 billion settlement.13

The ‘O’Donnell’ Opinion

Despite this series of settlements, 
the Second Circuit’s reversal in 
O’Donnell dealt a blow to the govern-
ment’s FIRREA program, and could 
represent a momentum shift in favor 
of the defense bar.

First, the ruling makes clear that 
DOJ can no longer base its FIRREA 
cases on contractual promises with-
out proof of subsequent fraudulent 
misrepresentations outside the con-
tract. In the O’Donnell case, the gov-
ernment alleged that (and the jury 
was charged to determine whether) 
an affirmative misrepresentation had 
been made in executing the contract, 
and “the government needed to show 
false or misleading statements made 
with fraudulent intent.”14 At trial, the 
government alleged that the Hustle 
loans, at the time they were sold, did 
not comply with the lending require-
ments that Countrywide had repre-
sented and warranted in investment 
purchase contracts, in that they were 
not “Acceptable Investments” nor of 
“investment quality” (as those terms 
were defined).15 But the Second Cir-
cuit found that the government failed 
to present any evidence to show that 
Countrywide or Mairone had fraudulent 
intent earlier, during the negotiation 
and execution of the investment con-
tracts.16 At best, according to the court, 
the evidence indicated that Country-
wide executives knew that the mort-
gages were of poor investment quality 
when subsequently sold, in breach of 
the representations and warranties 
contained in the contracts.17 At trial, 
the defendants had indeed argued that, 
at most, they were guilty of intentional 
breach of contract, but the evidence 
was insufficient as a matter of law to 
support a finding of fraud at the time 
the contracts were executed.18 The jury 
nonetheless returned a verdict in favor 
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of the government, and Judge Rakoff 
imposed a penalty against Countrywide 
and Bank of America of $1.27 billion and 
against Mairone of $1 million.19

The Second Circuit reversed, order-
ing that judgment be entered in favor 
of the defendants. The court began 
its opinion by posing a question:  
“[w]hen can a breach of contract also 
support a claim for fraud?”20 It found 
that the common law of fraud should 
be incorporated into the federal fraud 
statutes and that, under the common 
law, “where allegedly fraudulent mis-
representations are promises made 
in a contract, a party claiming fraud 
must prove fraudulent intent at the 
time of contract execution; evidence 
of a subsequent, willful breach can-
not sustain the claim.”21 Judge Rakoff 
had, in two decisions pre- and post-
trial, concluded that the federal fraud 
statutes did not incorporate the com-
mon law of fraud or that an exception 
applied.22 But, the Second Circuit dis-
agreed, ruling that “the law compels 
a different analysis.” Thus, the court 
concluded that “the trial evidence 
fails to demonstrate the contempo-
raneous fraudulent intent necessary 
to prove a scheme to defraud through 
contractual promises.”23

If the entire decision simply boiled 
down to a holding that “breach of con-
tract does not equal fraud,” perhaps it 
might be less significant. Rather, the 
court’s opinion is noteworthy because 
it took care to distinguish the many 
cases cited by the government in which 
the Second Circuit and other courts 
“recognized a fraud claim where the 
parties were engaged in a contrac-
tual relationship.”24 None of the cases 
upon which the government relied 
concerned a contract breach by itself 
as the sole basis for the fraud. Rather, 
in each, “the defendants made affirma-
tive fraudulent misrepresentations to 
their contractual counterparties in the 
course of performance or to feign per-
formance under the contract.”25

In O’Donnell, the question of fraud 
turned solely on the intent of the 
promisor at the time the promise 
was made. In other words, “a repre-
sentation is fraudulent only if made 
with the contemporaneous intent to 
defraud.”26 Although the government 
argued that its trial evidence satis-
fied this standard, the Second Circuit 
found that the government’s position 
ultimately relied upon inapposite case 
law in which “deceptive conduct [] 
was employed in a contractual rela-
tionship to hide breaches of contract 
or nonperformance.”27 Indeed, the 

court pointed out that during oral 
argument on appeal, “counsel for the 
government identified no representa-
tions or statements other than those 
contained in the contracts and instead 
argued that the contractual represen-
tations were ‘made’ not at contract 
execution but at the point of sale.”28 
At trial, the government presented 
no evidence of subsequent misrepre-
sentations outside the contract with 
accompanying intent to defraud. The 
Second Circuit found that “[a]bsent 
such proof, a subsequent breach of 
that [contractual] promise—even 
where willful and intentional—can-
not in itself transform a promise into 
a fraud.”29 The court reviewed the evi-
dence, including witness testimony, 
to determine whether fraudulent 
misrepresentations were made out-
side the contract language. It found, 
however, that there was no evidence 

of “any promise, statement or rep-
resentation outside of the contract 
made to induce loan sales or to mask 
nonperformance.”30

Whether intended or not, the Second 
Circuit’s O’Donnell decision contains 
a clear message to the government in 
its future FIRREA enforcement: If the 
predicate fraud for FIRREA liability 
is premised upon a contractual rela-
tionship, the government must show 
contemporaneous intent never to 
perform, or its claim will not succeed. 
Alternatively, the government will have 
to show that post-contractual conduct 
formed a separate basis for fraud, with 
its own set of misrepresentations and 
intent to defraud, independent from the 
contract itself.

The O’Donnell appeal was also the 
first time a U.S. Court of Appeals had 
before it the novel “self-affecting” theo-
ry, but that question remains open giv-
en the Second Circuit’s declination to 
address it. This theory has been at the 
heart of the government’s expansive 
use of FIRREA in recent years. Future 
and even pending cases could still 
be vulnerable to challenge on those 
grounds. There are 14 criminal stat-
utes under which the government 
can prosecute civil FIRREA liability. 
Nine of those statutes, on their face, 
expressly concern financial institu-
tions.31 The remaining five32 have no 
explicit nexus to financial institutions, 
and thus have the additional require-
ment of “affecting” a financial institu-
tion under the text of the FIRREA stat-
ute.33 The “self-affecting” theory has 
been the government’s route around 
this requirement, and even after 
O’Donnell, a federal appellate court 
has not yet weighed in on its validity. 
But, it is noteworthy that despite sev-
eral district court rulings accepting the 
theory, the Second Circuit in O’Donnell 
had the opportunity to endorse the 
government’s theory and chose not 
to, stating that, ultimately, it “need not 
reach the issue, because Defendants 
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have persuaded us to reverse with 
another argument.”34

Takeaways for Defense Counsel

In the last several years, the govern-
ment has reached a few settlements 
with large financial institutions based 
on expansive and aggressive use of 
the FIRREA statute. But the O’Donnell 
decision represents a setback to that 
effort and a break in the momentum 
(just as some other recent appel-
late decisions have questioned and 
reigned in the government’s expan-
sive interpretation of insider trad-
ing and anti-corruption laws). Now, 
given the holding of O’Donnell, the 
government must develop and prove 
at trial more evidence of fraud to sus-
tain FIRREA charges predicated on 
wire and mail fraud statutes in cases 
involving contracts. With those extra 
hoops to jump through and the sting 
of a $1.27 billion penalty reversal, the 
government may view FIRREA less 
aggressively and expansively than 
it has before, or suffer yet another 
appellate reversal.

Thus, just as the O’Donnell decision 
effectively put the government on 
notice to carefully consider its theory 
before bringing FIRREA cases involving 
contracts, the case also should serve 
to remind defense counsel to continue 
to pursue all theories when faced with 
a threatened or filed FIRREA action. In 
particular, counsel should continue to 
challenge the “self-affecting” theory 
where applicable, as that may be the 
next legal issue on which the appellate 
courts find that the government has 
overreached and throw out the tenu-
ous workaround theory that has been 
the hook for so many FIRREA actions.
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