
One of the most multi-faceted 
compliance challenges law 
firms and legal departments 

working with health care institutions 
face is assessing compliance concerns 
associated with programs their clients 
design to promote good medical re-
cord (MR) documentation. Such pro-
grams are important. Good documen-
tation is critical to establishing quality 
and performance of core measures, 
reducing medical malpractice risk, 
justifying medical necessity findings, 
evidencing support for diagnoses to 
avoid False Claims Act concerns, 
optimizing claims processing and re-
imbursement, facilitating continuity 
of care and creating efficiencies for 
audits and payment denial appeals. 
When MR documentation is incom-
plete or lacks specificity, government 
and commercial payers frequently 
deny claims or down-code them, pay-
ing less than the care provided or pa-
tient’s condition warrants. For exam-
ple, a patient whose MR simply says 
“congestive heart failure” may stay in 
the hospital for 13.5 days but only be 
paid $10,000 instead of $37,000 — all 
due to a failure to document the more 
specific “secondary diagnosis acute 
systolic heart failure.” 

Physicians need documentation 
education and support. As long-time 
medical director and now urgent 
care physician Dr. Max Lebow said, 
“First, don’t assume physicians ac-
tually know what is considered to be 
good documentation. Many doctors 
document the way they were taught in 
medical school and early training ex-
periences. With a mixed group of old-
er and younger doctors, doctors who 
trained in the U.S. and other places, it 
would be unrealistic to assume that all 
doctors understand current documen-
tation requirements.” But physicians 
are not motivated by a health care 
institutions’ need to bring in revenue; 
they are paid by health plans sepa-
rately and on different bases. Health 
care organizations cannot offer finan-
cial incentives without raising serious 
compliance concerns, and pressure 
to perform often leads to push-back, 

agement (HIM) staff — including 
coders and clinical documentation 
specialists (CDSs) — are included 
in educational programming. 
Many hospitals use “Scribes” or CDSs 
to help physicians with their docu-
mentation. When this practice started 
in the early 2000s, some physicians 
felt they were being second- guessed 
and HIM staff worried that the CDSs 
were attempting to lead the physicians 
into drawing certain conclusions in 
responding to queries about records 
— even though everyone knew phy-
sicians are not easily influenced. HIM 
staff also viewed CDSs as encroach-
ing on their job territory. This created 
whistleblowers and many who cried 
“wolf.” 

Physicians and HIM staff need to 
view CDSs as valuable members of 
their team. Coders in particular need 
to trust that the CDSs will not vio-
late professional standards and are 
there to help ensure that coders have 
the easy-to-read information neces-
sary to be compliant and to assign 
the most specific codes. CDSs need 
to be careful with their language and 
demeanor so that it is clear they are 
not attempting to lead or influence 
physicians. Toward this end, counsel 
should work to build trust by making 
sure that all HIM staff are involved in 
the educational process, the compli-
ance program encourages HIM staff 
to share their concerns, potential com-
pliance problems are identified and 
handled early and tensions in industry 
guidelines are resolved or consensus 
is built. An organization’s spend on 
providing education and building trust 
will come back many times over in the 
form of better reimbursement, happier 
employees, stronger compliance audit 
and investigation results, and fewer 

government investigations and Qui 
Tam actions. 

Legal counsel can help providers 
develop effective and compliant pro-
grams to encourage good documen-
tation without increasing risk. To be 
effective, knowledge of the complex 
regulatory and other legal concerns 
arising from MR documentation and 
coding are not enough. Good health 
care attorneys offer solutions and 
meaningful risk assessments based on 
an in-depth understanding of the orga-
nization’s culture and day-today oper-
ations. Here are some practical tips of 
general application: 

Make sure your client involves the 
physicians in any education process. 
To be effective and avoid an appear-
ance of attempting to influence, doc-
tors should be teaching doctors. Pref-
erably, each medical group should 
develop what they consider best prac-
tices and base educational programs, 
policies and procedures, and bench-
marks on those practices. The most 
effective content will focus on patient 
care, quality and protection for phy-
sicians — not money, although better 
reimbursement will follow. 

Use non-monetary incentives.
Some medical groups measure in-
dividual physician documentation 
against benchmarks developed by 
the group to identify those worthy of 
praise and outliers. Physicians dislike 
being outliers. One way is to bench-
mark Evaluation and Management 
(E&M) levels for the group. E&M 
levels are determined almost entirely 
based on documentation. A compar-
ison between doctors may show that 
one doctor is practicing at the group 
average, another is producing low 
level E&M and documenting poor-
ly, while a third is over-documenting 
(which could indicate a compliance 
problem if work documented was not 
performed). 

Provide physicians with personnel 
to help them with charting but make 
sure they understand this is to help, 
and not second-guess, them and 
make sure health information man-
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whistleblowers espousing righteous 
indignation about something they do 
not understand. 

Assess administrative chart audits. 
Ongoing chart reviews are one of the 
most effective ways to reinforce the 
essential points of good documenta-
tion and help bridge the gap between 
what providers document and what 
coders need to support coding that 
optimizes reimbursement. However, 
providing audit information back to 
clinicians can be misinterpreted as at-
tempting to influence their judgment 
and care. Health care lawyers should 
make sure that medical directors and 
administrators are only asking non-
leading, nonthreatening questions and 
accepting the answers provided unless 
they raise compliance concerns. 

Include nurses and other provid-
ers across the continuum of care in 
identifying and remediating docu-
mentation concerns. 
Inconsistencies between physician 
and nursing notes often create prob-
lems with reimbursement and during 
audits, investigations and lawsuits. 
Nurses should be encouraged to re-
view the record before they make 
notes and to consider possible mis-
interpretations. Most nurses balk at 
the notion that their documentation 
should support physician decisions, 
but they respond well if they under-
stand that inconsistent records do not 
support quality patient care and reflect 
negatively on all involved. 
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