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D U E D I L I G E N C E

BNA Insights: Update - Final Rules Announced Regarding FLSA-Mandated Salary
Increases

BY RICK BANGE, MICHAEL R. MILLER, SCOTT MARIO

AND ELLENOR STONE

O n May 18, 2016, President Obama and DOL Secre-
tary Thomas Perez announced the long-awaited
publication of the U.S. Department of Labor’s (the

‘‘DOL’’) Final Rule (the ‘‘Final Rule’’) updating the
overtime regulations of the Fair Labor Standards Act
(the ‘‘FLSA’’). The Final Rule was published on May 23,
2016 and takes effect on December 1, 2016.

As detailed in our prior article (19 MALR 448,
3/21/16), last summer the DOL released proposed
amendments (the ‘‘Proposed Amendments’’) to the FL-
SA’s overtime regulations (which generally require that
employers pay overtime compensation to employees
who work more than forty hours in a single workweek).
Among other changes, the Proposed Amendments more
than doubled the minimum salary required for an em-
ployee to be classified under the FLSA’s ‘‘white collar
exemptions’’ as exempt from overtime pay eligibility
(the ‘‘Minimum Salary’’). As initially proposed, the Pro-
posed Amendments would have increased the Mini-
mum Salary from $23,660 per year to $50,440 per year.
After receipt of over 270,000 comments to the Proposed
Amendments, the DOL announced that the Final Rule
will increase the Minimum Salary to $47,476 per year, a
more than two-fold increase to the current Minimum
Salary but a slightly smaller increase than contem-
plated by the Proposed Amendments.

Although the Final Rule sets a slightly lower thresh-
old for the Minimum Salary than the Proposed Amend-
ments, the impacts of the Final Rule on employers and
financial sponsors that we identified and analyzed in
our prior article have not changed. Further, the Final
Rule has created a mechanism to reset the Minimum
Salary every three years, pegging the Minimum Salary
at the 40th percentile of earnings of full-time salaried
workers in the lowest-wage census region. The next
‘‘reset’’ will occur on January 1, 2020.

Rick Bange is a partner in King & Spalding’s
Corporate Department and a member of its
Private Equity Practice. Michael R. ‘‘Mike’’
Miller is a senior associate in King & Spald-
ing’s Corporate Department and a member of
its Private Equity Practice. They both repre-
sent private equity funds and operating com-
panies in evaluating, structuring and nego-
tiating mergers and acquisitions and
investment transactions, including leveraged
buyouts, growth equity investments, mergers,
stock and asset acquisitions and sales, mezza-
nine investments and recapitalizations.

This article is an update to an article pub-
lished in the March 21, 2016 edition of
the Bloomberg/BNA Mergers & Acquisitions
Law Report, 19 MALR 448.
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In addition to operational impacts, the Final Rule
should not be overlooked by M&A participants. Finan-
cial models used to evaluate enterprise value and IRR
should be adjusted to account for increased labor costs
and the potential for employee turnover should be con-
sidered if employers decide to reclassify employees as
non-exempt (hourly), cap employee hours worked or
cap overtime availability. Additionally, if employers do
not reclassify their employees properly under the Final
Rule, buyers in M&A processes may end up acquiring
liabilities that they haven’t needed to identify before.
The Final Rule presents a new consideration in M&A
and one that, if not carefully analyzed on a case-by-case
basis, could significantly impact the value derived from
a given transaction.

Given the drastic changes to the current FLSA regu-
lations contained in the Final Rule, many employers
and financial sponsors will need to broadly reevaluate
their employee compensation practices and be busy
working to bring their businesses, portfolio companies
and borrower clients into compliance with the Final
Rule by the December 1, 2016 deadline. Despite the
more than doubling of the Minimum Salary, our prior
article, which we encourage you to review as a supple-
ment to this update, discusses some basic strategies and
solutions stakeholders can use to analyze their options
for bringing their employer constituents into compli-
ance in the most efficient manner possible, preventing
the Final Rule from being more costly than it has to be.
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