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King & Spalding is an international law firm with 17 offices 
in major financial centres worldwide. Since the firm’s foun-
dation in 1885, banking & finance has been an integral part 
of its practice. The firm provides clients worldwide with 
expertise in leveraged finance, capital markets, structured 
finance, project finance, Islamic finance, real estate capital 
markets, financial restructuring, and tax and regulatory 
matters. Its global finance practice brings together more 

than 100 finance lawyers located in offices across the United 
States, Europe, the Middle East and Asia to represent lend-
ers, arrangers, investors, funds, borrowers, issuers, under-
writers and financial sponsors across the full range of debt 
and equity financings. In Germany, the firm’s finance team 
has handled a broad range of many of the largest transac-
tions in recent years, including a number of award-winning 
transactions. 

Authors
Dr werner Meier is a finance and 
restructuring partner and the head of 
restructuring Europe at King & Spalding, 
based in the firm’s London and Frankfurt 
offices. He has more than 23 years of 
experience in European and US leveraged 

finance, structured finance, high-yield bonds as well as 
debt and corporate restructurings. His practice includes 
some of the largest finance transactions in history, such as 
the sovereign debt restructuring of the Hellenic Republic, 
which involved new loan facilities in an aggregate princi-
pal amount in excess of EUR206 billion. He has published 
numerous articles relating to the practice of banking & 
finance law.

Dr Andreas Böhme  is a partner in King 
& Spalding’s Frankfurt office. Dr Böhme’s 
practice concentrates on finance and 
restructuring work and mergers and 
acquisitions. He represents foreign and 
domestic closed-ended and open-ended 

investments funds, institutions, sponsors, investors, 
developers and lenders in a wide range of commercial 
transactions, with an emphasis on real estate equity and 
debt financings, project finance (with a focus on renewable 
energy projects), structuring real estate investments, 
workouts, buyouts, acquisitions, dispositions and financ-
ings. Dr Böhme also advises clients on German laws 
governing covered mortgage bonds (Pfandbriefe) and on 
the German Capital Investment Code. He is admitted to 
practice in Germany and England and Wales. He regularly 
contributes to finance-related publications.

Dr Sebastian Kaufmann is a partner in 
the capital transactions and real estate 
practice group, based in King & Spalding’s 
New York and Frankfurt offices. Dr 
Kaufmann’s practice includes a wide 
variety of complex financings, with a focus 

on structured real estate finance (including NPL transac-
tions), infrastructure, export and energy finance, and 
extensive experience in restructuring and enforcing 
multiple-layered finance transactions (mezzanine, uni-
tranche, securitised). He represents clients in complex 
cross-border transactions and is an expert on German laws 
governing covered mortgage bonds (Pfandbriefe) and 
frequently speaks and writes on the topic. Dr Kaufmann is 
admitted to practice in Germany, New York and England 
and Wales. He has authored numerous banking & finance-
related articles.

Dr Axel Schilder is a partner in King & 
Spalding's Frankfurt office and a member 
of the firm's tax practice group. With over 
15 years of experience as lawyer and tax 
advisor, and previously as a tax officer with 
the German tax authorities, Dr Schilder 

specialises in international and German tax structuring 
and fund formation, including all aspects of investment tax 
law and real estate transactions and the respective financ-
ing structures. He regularly contributes to industry 
publications.

1. Loan Market Panorama
1.1 impact of Economic cycle and Regulatory 
Environment
In 2014 and the first half of 2015, in most of Europe rem-
nants of the financial crisis continued to result in significant 
market uncertainties, particularly due to the Greek sovereign 
debt crisis and the discussion of its possible impact on other 

European countries such as Italy, Spain, Portugal, Ireland 
and France. In Germany, however, there was (and continues 
to be) abundant liquidity in the debt markets, and borrowers 
have a wide variety of financing options available. Although 
the German market also sees a high volume of non-perform-
ing loans and an increasing number of individual restructur-
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ing situations, the current outlook for the German economy 
and the country’s lending markets remains positive. 

As elsewhere in Europe, regulatory limitations on bank regu-
latory capital that were introduced after the financial crisis 
have caused banks in Germany to deleverage their capital. 
However, so far this development has not had a significant 
adverse impact on the country’s loan markets. This is due to 
many reasons, including the entry of other market partici-
pants as described in 1.3 below.

1.2 The High Yield Market
The market for European high-yield financing was quite 
robust during 2013 and the early part of 2014. In the late 
summer of 2014, the market froze due to the threat of higher 
interest rates and lack of secondary liquidity and subsequent 
repricing of risk in the capital markets. Since then, financ-
ings via high-yield bonds have not been as frequent, due 
amongst other things to the ready availability of credit as 
a result of increased quantitative easing in Europe and the 
migration of covenant-lite financings from the US market. 
In Germany, high-yield bond issues by German companies 
played a significant role in the market in the middle part of 
the last decade, but in recent years the volume of this market 
has been comparatively low compared to issuances in other 
European jurisdictions.  

1.3 Alternative credit Providers
In common with other European countries, Germany has 
seen a growth in alternative credit providers in the form of 
debt funds. This development is expected to continue, due 
to the recent decision by the German banking and securities 
regulator (“BaFin”) to treat both loan origination and loan 
restructuring as part of the collective asset management ac-
tivities of alternative investment funds governed by the Ger-
man Capital Investment Act (the “KAGB”, which implements 
the EU AIFM Directive), and as a result, a banking licence 
for such debt funds will not be required. Furthermore, in-
surers and occupational pension funds (Versorgungswerke) 
have increasingly started to extend loans in Germany to gen-
erate higher interest returns on their investments. Finally, 
the market for German Schuldschein (privately placed cer-
tificates of indebtedness) financings has seen significant in-
creases over the last years and is now also used by larger 
companies in Germany and elsewhere in Europe.

1.4 Evolution of Banking and Finance techniques
Increased M&A activity in Germany has resulted not only in 
an increase in the volume of acquisition finance instruments, 
but also in a more competitive and more liquid market, due 
to the influx of new market participants as described in 1.3. 
In addition, increased volumes of loan funds have been 
made available by existing market participants looking for 
higher interest income in a low overall interest rate environ-
ment. Such developments have resulted in more favourable 

terms for borrowers, including less stringent covenants and 
lower margins. 

1.5 Recent Developments
The recent decision by BaFin to treat loan origination and 
loan restructuring as part of the collective asset management 
activities of alternative investment funds, as described in 1.3, 
is likely to have a significant impact on the loan market in 
Germany.

In addition, important legislative changes relating to the in-
solvency of corporate groups and preference rights are cur-
rently pending.

Furthermore, the German Federal Court of Justice (the 
“BGH”) recently published a decision clarifying require-
ments relating to subordination agreements and their ap-
plications vis-à-vis parties who are not shareholders of an 
insolvent company. This judgment should provide more cer-
tainty in structuring the subordination of debt owed to third 
parties, such that the subordinated debt is not taken into 
account for purposes of determining the debtor’s insolvency.

2. Authorisation
2.1 Requirements and Procedures
The German Banking Act (“KWG”) requires a banking li-
cence issued by BaFin for entities that provide financing to 
companies on a commercial basis, or an equivalent licence 
from another EEA jurisdiction for purposes of lending or 
other banking services on a cross-border basis or through 
a German branch (so-called “European passport”). Certain 
exceptions apply to insurance companies and to banking 
businesses with particular affiliates. In addition, pursuant 
to guidance by BaFin regarding the provision of banking 
services on a cross-border basis, exemptions from the gen-
eral licensing requirement apply in the case of pre-existing 
relationships or reverse solicitation by borrowers. Market 
participants frequently rely on these exemptions. However, 
where banks provide cross-border services and directly tar-
get potential borrowers, they are required to obtain a Ger-
man banking licence or operate under a European passport 
for the provision of such services. BaFin may also exempt 
foreign lenders from licensing requirements, eg where these 
are effectively supervised in their home countries by com-
petent authorities in accordance with internationally recog-
nised standards and where there is satisfactory co-operation 
between the lender’s home regulator and BaFin.

According to recent guidance by BaFin regarding the exten-
sion of financing by debt funds as described in 1.3, these 
funds may, subject to certain requirements, originate, re-
structure and prolong loans without the need for a banking 
licence.
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3. Structuring and Documentation 
considerations

3.1 Foreign Lender Restrictions: Granting Loans
In contrast to German lenders, foreign lenders are not sub-
ject to any additional restrictions relating to the granting of 
loans. See also 2.1 regarding the granting of loans on a cross-
border basis. Cross-border payments in excess of EUR12,500 
(or the foreign currency equivalent thereof) must be notified 
to the German Federal Reserve Bank for statistical purposes. 

3.2 Foreign Lender Restrictions: Granting of 
Security
There are no restrictions or impediments in Germany re-
garding the granting of security that would apply to foreign 
lenders only.

3.3 Foreign currency Exchange Restrictions
There are no foreign currency exchange restrictions, controls 
or other concerns in Germany.

3.4 Agent and trust concepts
Agent and trust concepts are generally recognised in Ger-
many. An exception to this rule applies in relation to so-
called “accessory” security interests (ie security interests 
that depend on the existence of the secured claim), such as 
pledges (Pfandrechte) and mortgages over real estate (Hy-
potheken). As the secured claim and “accessory” security 
cannot be separated, an agent or trustee may hold that secu-
rity only if they are also a lender or other creditor. To avoid 
all lenders becoming party to the security agreements, paral-
lel debt structures are frequently used in Germany. In these 
structures, the parties create an additional claim of a security 
agent or trustee against the borrower which corresponds to 
the aggregate outstanding loan amount from time to time, 
and enables a security agent or trustee to hold “accessory” 
security. Parallel debt structures are generally recognised in 
Germany but have so far not been subjected to court scru-
tiny. In the case of “non-accessory” security (ie security that 
does not depend on the secured claim), such as a security 
assignment of receivables, a security transfer of inventory or 
equipment, or a land charge over real estate (Grundschuld), 
this legal issue does not exist, and a security agent or trustee 
can on occasion hold that security on behalf of the lenders. 

3.5 Loan transfer Mechanisms
Loan transfers under German law to new lenders of record 
are generally made by way of assignment, plus (given that the 
lender generally continues to have outstanding obligations 
to the borrower, particularly in the case of revolving loans 
or term loans that have not been fully drawn) the trans-
fer (delegation) of obligations, ie by way of transfer of the 
whole contractual relationship. Transfers by way of a mere 
assignment are generally carried out only in the case of ac-
celerated non-performing loans, where no transfer of out-

standing lender obligations is required. Transfers by way of 
novation are very rarely used, as a novation under German 
law results in the loss of “accessory” security (or the loss of 
priority of any “accessory” security where the “accessory” 
security is also novated).

However, in respect of larger, syndicated loans there is gener-
ally an active trading, which does not affect the contractual 
position of the lenders of record, but is effected by way of 
mere participations. Where a participation is entered into 
under German law, the participant does not enter into any 
direct contractual relationship with the borrower. 

3.6 Debt Buy-back
German law permits debt buy-back by the borrower, with 
the result that, as a general rule, the relevant debt automati-
cally ceases to exist by operation of law. However, any such 
debt buy-back may be (and often is) restricted by the under-
lying financing documentation, whether it be in the form 
of an outright prohibition or a restriction on the resulting 
voting rights.

3.7 Public Acquisition Finance
German takeover law implementing the European Takeover 
Directive requires bidders to have “certain funds” available 
before submitting the offer document to BaFin for approval. 
In addition, the bidder must disclose in the offer document 
the financing structure to be used for the share acquisition. 
In relation to the cash component of a takeover considera-
tion, a written confirmation from an independent bank li-
censed to do business in Germany or operating in Germany 
on the basis of a European passport must be submitted and 
publicly filed with the offer document. In that confirmation, 
the respective bank is to confirm that the bidder has taken 
the necessary steps to enable them to pay the consideration 
to the shareholders accepting the takeover offer when due.

Other than in public takeover transactions, German law 
does not require “certain funds”. However, certain funds pro-
visions are also frequently used in private M&A transactions.

As a general rule, the type of documentation used in German 
financings depends greatly on the specific circumstances. 
Short-form documentation is widely used by local banks for 
the purpose of financing local businesses, and often even by 
national banks for larger financings where no syndication is 
envisaged to take place. Syndicated and large-scale financ-
ings, however, are (as in other European jurisdictions) usu-
ally documented by long-form documentation, often based 
upon the forms (including German law forms) published 
by the London Loan Market Association (“LMA”). Never-
thless, the loan documentation used by the various market 
participants in Germany is less standardised than, for exam-
ple, in the English loan market. As a result, there is a wide 
variety of documentation in the market, which can deviate 
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significantly from LMA standards, and which is often used 
in transactions where lenders are not London-based and/
or do not intend to syndicate in the London loan market. 

In the case of public takeover transactions, there is no need 
to file the underlying documentation publicly. However, as 
described above, the financing structure needs to be dis-
closed in the offer document relating to the takeover trans-
action.

4. tax
4.1 withholding tax
As a general rule, any payments of principal, interest or other 
payments made to lenders are not subject to German with-
holding tax. However, a withholding obligation may apply 
in particular situations if the lender is (or is considered to 
be) a foreign lender:

Subject to the application of a double taxation treaty between 
Germany and the country in which the lender is located, 
German tax authorities may assess an obligation on a bor-
rower to withhold tax for the account and benefit of the lend-
er at a rate of 26.375% (or 15.825% in the case of a corporate 
lender) on the interest payments the borrower owes to the 
foreign lender. This applies only if the interest payment is 
subject to tax in Germany at the level of the lender, the in-
tention being to safeguard Germany’s taxation right. That 
taxation right exists only where interest payments are clas-
sified as so-called German-source income, which requires a 
definitive link (physical or via a fiction) to Germany. Accord-
ing to German income tax law, such a link is assumed, eg in 
the case of interest payments that are made on loans which 
are secured by German situs real estate. Where Germany is 
entitled to tax the income from these interest payments un-
der an applicable double taxation treaty, tax withheld may be 
credited or refunded upon the tax assessment of the lender, 
which in practice means that the foreign lender has to file 
tax returns in Germany in accordance with the requirements 
of German tax law.

4.2 Other taxes, Duties and charges
As a general rule, Germany does not impose any stamp du-
ties or other taxes on loan payments. The same applies to 
VAT. However, the income of a foreign lender may become 
taxable in Germany:

 (i)  if and to the extent that such income (interest pay-
ments, guarantee fees, etc) is attributable to the busi-
ness property of a permanent establishment, including 
a permanent representative (ständiger Vertreter), or a 
physical presence or fixed base maintained by the for-
eign lender in Germany, or 

(ii)  where that income qualifies as German-source income, 
which is the case for rental income from German situs 

real estate (see 4.1 regarding corresponding withhold-
ing tax obligations).

4.3 Limits to the Amount of interest 
Usury laws can be found in the German Civil Code (the 
“BGB”) and the Criminal Code (“StGB”). Interest charged 
on a loan may be usurious where it is clearly disproportion-
ate to the market interest rate, and the weakness, predica-
ment or inexperience of the borrower is being exploited.

5. Guarantees and Security
5.1 Assets Available and Forms of Security
The assets typically available as collateral for lenders are 
shares, receivables, cash accounts, inventory and equipment, 
real estate and, more rarely, intellectual property.

Share collateral 
GmbH Share Collateral: Security over shares in a German 
limited liability company (a “GmbH”) is generally granted 
by means of a pledge. (The alternative is a security transfer of 
title, which is rarely used, because it can result in increased 
liability risks for the lender.) A GmbH share pledge must 
be notarised. This gives rise to notary fees, which are based 
on a statutory fee schedule and depend on the value of the 
shares involved. As notary fees can be significant, GmbH 
share pledges have in the past often been notarised in Swit-
zerland, where notaries have more flexibility regarding their 
fees. However, the recognition of Swiss-notarised pledges 
over shares in German GmbHs is subject to legal uncertain-
ty, following a related 2013 decision by the BGH. 

The by-laws of a GmbH may require the prior consent of the 
GmbH and/or its shareholders for the perfection of a share 
pledge. In any event, for enforcement purposes it is advisable 
to notify the GmbH about the share pledges. 

In order to avoid the application of certain claw-back rules 
and liability risks, GmbH share pledges generally do not 
extend to non-monetary membership rights vis-à-vis the 
GmbH (such as voting rights).

AG Share Collateral: A share pledge over shares in a stock 
corporation (an “AG”) is the most common form of security 
over shares in AGs. There is no legal requirement regarding 
the form of the pledge agreement, but it is standard market 
practice to use the written form. In the event that the shares 
are certificated, as is usually the case, a pledge over AG shares 
requires the transfer of direct or indirect possession of the 
AG share certificates. The way to achieve this depends upon 
whether the AG shares are in bearer or registered form and 
upon who holds direct possession of the AG shares. AG 
shares are typically held in bearer form and certificated in 
one global certificate which is deposited with a clearing sys-
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tem. In such a situation, (indirect) possession is generally 
transferred by: 

(i)  assigning the claim for surrender of the certificate 
against the clearing system to the pledgee, and 

(ii)  either (A) transferring the shares to an account of the 
secured party or (B) blocking the pledgor’s securities 
account. 

KG Share Collateral: A pledge is the most common form 
of security over shares (partnership interests) in a limited 
partnership (a “KG”). Such a pledge does not require any 
specific form (although general market practice is to use the 
written form) and is valid upon the execution of the pledge 
agreement. As is the case for the pledge of GmbH shares, it 
is advisable to notify the pledge to the KG. The KG’s by-laws 
may include additional requirements for a pledge, such as 
the consent of the other partners or of the KG. 

Many KGs are in the form of a “GmbH & Co. KG”, ie a KG 
whose sole general partner is a GmbH. In the event that 
the shares in the general partner GmbH are simultaneously 
pledged, the pledge of the KG interests and the GmbH share 
pledge are regarded as a uniform pledge. In such a case, the 
KG interest pledge also requires notarisation. 

Receivables collateral
A security assignment is the most common form of security 
over receivables. Whilst no specific form is required in this 
regard, security assignment agreements are generally made 
in writing. Any such security is valid only if the receivables 
concerned are sufficiently identifiable. This can be achieved 
either:

 (i)  by assigning any and all receivables of a certain assign-
or, or all receivables against certain obligors, or all re-
ceivables that are otherwise identified in generic form, 
or 

(ii)  more rarely, by reference to a list of specific receivables 
that is attached to the assignment agreement and up-
dated by the assignor on a regular basis. 

Security assignments can be effected in respect of single, 
multiple, any and all existing and/or future receivables. The 
creation of a security assignment does not require the noti-
fication of the obligors, and to avoid possible adverse com-
mercial repercussions for the assignor, it is standard market 
practice not to notify the obligors, in spite of the fact that, 
under German law, for as long as the obligors have not been 
notified and are not otherwise aware of the assignment, they 
are able to discharge their debt by paying to the assignor, and 
they may raise vis-à-vis the assignee certain set-off rights 
and other defences that they have against the assignor. As 
an exceptional matter, notifications of security assignments 
are common:

(i) in respect of intercompany receivables, 
(ii)  if otherwise required by the underlying receivables 

contracts, or 
(iii) upon the occurrence of an event of default.

Where the underlying receivables contracts contain non-
assignment clauses, in general a security assignment of such 
receivables cannot be validly created without the obligor’s 
consent. However, a statutory exception to this rule applies 
where:

 (i)  both the assignor and the obligor are merchants and 
(ii)  either (A) the underlying receivables contract qualifies 

as a commercial transaction, or (B) the obligor is a gov-
ernmental agency. This exception does not, however, 
apply in case of the assignment of loan receivables by a 
bank.

Besides a security assignment, security over receivables can 
also be created by way of a pledge. However, the creation 
of a valid pledge requires the notification of the obligor. As 
assignors generally try to avoid such a notification, pledges 
over receivables are very rare in Germany.

cash collateral 
Security over cash in a bank account is typically created by 
way of an account pledge, which under German law quali-
fies as a receivables pledge. There is no formal legal require-
ment in this regard, but it is standard market practice to 
use pledge agreements in written form. The creation of the 
pledge requires the notification of the account bank as ob-
ligor. Typically, this does not create the same kind of com-
mercial concern as described above in respect of receivables 
pledges generally. As the standard business terms of banks 
in Germany generally already provide for pledges for the 
benefit of all accounts maintained with them, such existing 
pledges are typically waived or subordinated by the account 
bank where new security over cash in a bank account is cre-
ated. 

inventory and Equipment collateral 
A security transfer of title is the most common form of secu-
rity over inventory and equipment. There is no legal require-
ment as to the form of the security agreement, but these are 
generally in written form. A security transfer can be validly 
effected only if the inventory and/or equipment concerned 
is clearly identified. The identification can be ensured either:

(i)   in generic form, by referring to any and all inventory 
and/or equipment that is located periodically at a speci-
fied security location, or 

(ii)  specifically, by reference to individual collateral lists 
and labelling the assets concerned. For a valid security 
transfer, the transfer of possession is also required, but 
in this context the transfer of indirect possession (by 
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having the transferor agree to hold direct possession on 
behalf of the transferee) is sufficient and general market 
practice. 

Security over inventory and equipment can also be created 
by means of a pledge. However, in this context the transfer 
of direct possession of the relevant assets to the pledgee is 
required, which is generally not realistic because the pledgor 
requires the assets for purposes of their business operations.

Real Estate collateral 
As noted in 3.4, security over real estate in Germany exists 
in two alternative forms. A land charge (Grundschuld) is 
a “non-accessory” type of security, ie its existence is inde-
pendent from the secured debt, and it can be transferred 
without that debt. The security purpose of a land charge 
is typically provided for in a security purpose agreement 
which can be amended without amending the land charge 
itself. In contrast, a mortgage (Hypothek) is an “accessory” 
type of security over real estate and therefore linked with the 
secured debt. Consequently, a mortgage can be transferred 
only together with the secured debt. It may be enforced only 
where the secured debt is due and payable, and it ceases to 
exist when the secured debt no longer exists. 

Land charges and mortgages, as such, do not require notari-
sation. However, both are required to be notarised for pur-
poses of registration with the land register, and to facilitate 
enforcement. In respect of separate security purpose agree-
ments, there is no specific form requirement, but these are 
generally supplied in writing. Land charges and mortgages 
can be either certified or non-certified. In the case of certifi-
cation, the creation of the security also requires the delivery 
of the certificate to the secured party. Both land charges and 
mortgages automatically extend to the fixtures, accessories, 
related products and other parts of the real estate over which 
the security was created. The ranking of the security gener-
ally depends on the date and time of registration in the land 
register, but amongst themselves creditors may agree upon 
a different ranking with contractual effect.

Land charges and mortgages are usually made immediately 
enforceable, which requires notarisation. Also, it is stand-
ard market practice to include in the land charge or mort-
gage deed an additional abstract promise of payment by the 
chargor to pay to the chargee an amount equal to the land 
charge or mortgage amount, and to submit the chargor to 
the immediate enforcement of such a claim in all its assets. 

The costs for the creation of land charges and mortgages, 
ie notary fees (which are particularly high where the mort-
gage or land charge is made immediately enforceable) and 
registration fees of the land registry, can be substantial. In 
addition, real estate transfer tax can be incurred upon the 
realisation of security collateral over real estate, but not for 

the creation of such security. The registration of land charges 
and mortgages can take several weeks. This circumstance has 
generally no impact on the closing of a secured transaction 
involving security over real estate, as it is standard market 
practice to treat the filing for the registration of security over 
real estate as the relevant closing condition, not the registra-
tion itself.

intellectual Property collateral
A security assignment is the most common form of security 
over intellectual property rights, ie patents, trademarks and 
design/utility models (but not copyrights, as these are not 
transferable). It is also possible to pledge IP rights, but a 
pledge would generally be realised by way of a public auc-
tion, as IP rights generally have no ascertainable market 
value. The realisation of security over IP rights that was cre-
ated by way of a security assignment can be carried out by 
private sale. There is no legal requirement regarding the form 
of security agreements in respect of IP rights, but in practice 
these are generally in writing. Any such security can be reg-
istered with the German Trademark and Patent Office, but 
registration is not required for the creation of the security. 
However, security over EU trademarks should be registered 
with the Office for Harmonisation in the Internal Market 
(Trademarks and Designs), to avoid a bona fide acquisition 
of such trademarks by third parties.

As noted above, pledges over shares in GmbHs (or GmbH & 
Co. KGs) and the creation of security over real estate result 
in notarisation costs, and real estate security also triggers 
registration fees. Otherwise (except for less common types 
of collateral, such as aircraft or vessels), there are no costs 
such as registration, stamp duties or other taxes involved in 
connection with the creation of security in Germany. There 
is also no significant time factor involved, other than in con-
nection with the drafting and negotiation of the security 
documents and, in the case of GmbH share pledges and real 
estate collateral, the notarisation.

5.2 Floating charges and Other Security interests
German law does not provide for a floating charge or other 
universal or similar security interest over all present and fu-
ture assets of a company. Security over assets can only be 
created on an individual basis, subject to the aforementioned 
possibility to create security over receivables and inventory 
on the basis of a generic description which satisfies the Ger-
man law “identification” requirement. 

5.3 Downstream, Upstream and cross-stream 
Guarantees
Under German law it is possible to give downstream, up-
stream and cross-stream guarantees. Upstream and cross-
stream guarantees are subject to limitations resulting from:

 (i) applicable capital maintenance rules and 
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(ii)  German case law relating to so-called “destructive in-
terference” (existenzgefährdender Eingriff). 

German law provides for different capital maintenance 
rules applicable to upstream and cross-stream guarantees, 
depending on the corporate form of the guarantor. The most 
common corporate forms in Germany are GmbHs, GmbH 
& Co KGs and AGs.

Capital maintenance rules applicable to GmbHs, as set out in 
the German Act on Limited Liability Companies (GmbHG), 
provide that any assets that are required for the maintenance 
of the GmbH’s registered share capital must not be distrib-
uted to its shareholders, or to any third parties where such 
distribution would benefit a shareholder of the company 
involved. Distributions to or for the benefit of shareholders 
which have the effect that the GmbH’s net assets at book 
value fall below its registered share capital are prohibited. 
Both the grant and the enforcement of an upstream or cross-
stream guarantee can qualify as a “distribution” in this re-
spect, ie result in a violation of these rules, given that both 
can have an impact on the GmbH’s balance sheet (in the 
case of the grant of a guarantee, where that grant is made in 
a situation where the GmbH is forced to create a contingent 
liability in its books, and in the case of an enforcement, due 
to the loss of cash).

Certain exceptions to these rules apply. “Distributions” that 
are made against adequate value, ie for arm’s length consid-
eration, are permitted. This includes a “distribution” against 
a fully enforceable counter-claim or re-transfer claim. In 
addition, capital maintenance rules are not violated if and 
to the extent that a borrower passed on loan proceeds to a 
subsidiary GmbH which extends upstream guarantees for 
the benefit of its parent. Another exception applies where 
the parent and the GmbH guarantor have entered into a 
statutory domination and control agreement or profit and 
loss transfer agreement; however, in the view of a number of 
legal commentators this exception should apply only where 
the resulting statutory compensation claim of the subsidiary 
guarantor against its parent has “full value” (ie is prospec-
tively fully enforceable).

German capital maintenance rules do not apply to down-
stream guarantees by a GmbH for liabilities of its direct or 
indirect subsidiaries. 

Any violation of the capital maintenance rules may result 
in personal liability on the part of the GmbH’s shareholders 
and its managing directors. Personal liability may also arise 
where payments to a shareholder may result in the GmbH’s 
cash-flow insolvency if those payments were not made in ac-
cordance with the standard of care of a prudent businessper-
son. Approval by the shareholders does not prevent personal 
liability of a GmbH’s managing director, as any shareholder 

approvals (or even instructions) of acts violating capital 
maintenance rules are considered invalid. 

In order to protect shareholders and/or managing directors 
of GmbHs against personal liability, it is standard market 
practice to include enforcement limitation language in the 
terms of upstream and cross-stream guarantees. This limita-
tion language generally results in the limitation of the en-
forcement right of the beneficiary of the guarantee to the 
GmbH’s free reserves as that exist periodically. Also, this 
limitation language may have a significant impact on the 
value of a guarantee in the case of inadequate balance sheet 
ratios of a GmbH.

In the case of a GmbH & Co KG, the same rules apply on the 
level of its general partner GmbH. 

In respect of AGs, the German Stock Corporation Act (AktG) 
provides for even stricter capital maintenance rules. Where 
none of the aforementioned exceptions (arm’s length consid-
eration, on-lending of loan proceeds, statutory domination 
and control agreement or profit and loss transfer agreement) 
applies, no “distributions” to an AG’s shareholder whatso-
ever (other than in the form of a dividend) are permitted.

In addition to the aforementioned enforcement limitations 
based on capital maintenance rules, limitations to the abil-
ity of a GmbH, a GmbH & Co KG and an AG to grant an 
upstream or cross-stream guarantee (and, consequently, per-
sonal liability on the part of shareholders and management) 
may result from the BGH case law on so-called “destructive 
interference”, in cases where the extension or enforcement 
of the guarantee may impair the continued existence of the 
subsidiary guarantor. Such a doctrine applies where a share-
holder intentionally caused financial damages on the part of 
the subsidiary company in violation of public policy, causing 
or further increasing the insolvency of such company (for 
example, by stripping the company of its valuable assets). 
In order to safeguard shareholders and management from 
personal liability under this rule, additional (even stricter) 
enforcement limitation language has been used in some 
transactions, by which any enforcement of an upstream or 
cross-stream guarantee is made subject to the continued 
ability of the company to satisfy its third-party debt. How-
ever, given the far-reaching economic effect of any such fur-
ther limitation language (which effectively subordinates the 
claims of the affected creditors to those of all other creditors 
of the GmbH), this has been accepted by banks only in a 
limited (albeit increasing) number of transactions. 

The above-described limitations regarding the extension 
of upstream and cross-stream guarantees equally apply to 
the grant and enforcement of upstream and cross-stream 
security.
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5.4 Restrictions on the target
Under statutory financial assistance rules, AGs are banned 
from granting loans or loan collateral to third parties for 
purposes of facilitating the acquisition of shares in the AG. 
Any agreements entered into in violation of this prohibi-
tion are invalid. Exceptions apply to the grant of financial 
assistance:

(i)  on the basis of an existing statutory domination and 
control or profit and loss agreement with the AG’s par-
ent, 

(ii)  in the course of the regular business of banks or finan-
cial services institutions, and 

(iii)  in connection with an employee equity participation 
scheme.

No comparable statutory financial assistance rules apply to 
GmbHs or GmbH & Co KGs. However, the capital mainte-
nance rules and the case law doctrine of “destructive inter-
ference” (see 5.3) may have a similar economic effect. 

The validity and/or enforceability of security under German 
law may be adversely affected by the doctrine of over-collat-
eralisation. German courts distinguish between:

(i)  so-called “initial over-collateralisation” (anfängliche 
Übersicherung), which exists from the outset of a trans-
action, and 

(ii)  “subsequent over-collateralisation” (nachträgliche 
Übersicherung), which arises only at a later stage, due 
to the partial repayment or other reduction of the se-
cured debt or by the increase in value of the security 
concerned.

In the case of “initial over-collateralisation”, the security 
granted is null and void. There is no clear guidance as to 
the threshold above which “initial over-collateralisation” 
applies. German courts have acknowledged that in an en-
forcement scenario it is not always possible to realise the 
book or market value of the collateral, and that enforcement 
costs are incurred. On this basis, a certain excess value of the 
collateral over the amount of the secured debt has been con-
sidered permissible. The applicable threshold depends on the 
type of collateral and the circumstances of each particular 
case. Courts have considered “initial over-collateralisation” 
to apply where the collateral value exceeds a range of 220% 
to 250% of the amount of the secured debt, but in any given 
transaction it is advisable to err on the side of caution and 
stay below the lower threshold. 

“Subsequent over-collateralisation” has been considered to 
apply where the collateral value exceeds a range of 110% to 
130% of the secured debt. In these cases, the validity of the 
security is not affected, but the collateral may have to be par-
tially released. A corresponding claim of the security grantor 

for a partial release of collateral is frequently expressly set out 
in the security documents, although under German case law 
this is not strictly required. In practice, such a claim is often 
exercised only by an insolvency administrator, ie where the 
security grantor has fallen into insolvency.

In addition, claw-back rules under German insolvency law 
(and, to a limited extent, outside of insolvency) may entitle 
an insolvency administrator to challenge the repayment of 
a loan or the grant of security where that transaction was 
made in specified preference periods before the insolvency 
of the borrower or security grantor (as applicable) and was 
detrimental to their third-party creditors. Applicable pref-
erence periods range from one month to ten years. Such 
claw-back rules are subject to statutory rules and cannot be 
waived by the parties to a transaction.

5.5 Release of Security
Upon the satisfaction in full of the secured claim, security 
that qualifies as “non-accessory”, such as a land charge, a 
security assignment of receivables, and a security transfer 
of inventory or equipment, has to be formally released, and 
the collateral has to be re-assigned or re-transferred (as ap-
plicable). This is achieved by corresponding release and re-
assignment/re-transfer agreements. In respect of these, there 
is no legal form requirement, but market practice is for them 
to be in written form.

Security that is “accessory”, such as mortgages and pledges, 
ceases to exist by operation of law upon the satisfaction in 
full of the secured debt. Accordingly, no further formal re-
lease action is required. However, it is standard market prac-
tice that parties also agree to the release of any such collateral 
or confirm its expiry in writing.

5.6 Rules Governing the Priority of competing 
Security interests
The priority of competing security interests is determined on 
the basis of contractual and structural subordination. Con-
tractual subordination is typically achieved by means of an 
intercreditor agreement which sets out the respective prior-
ity rights of the various creditors contractually. However, 
where a security grantor in Germany falls into insolvency 
and existing security is enforced by its insolvency admin-
istrator (in cases where the secured parties are not entitled 
to enforce the security themselves, see 7.2), the insolvency 
administrator is generally not bound by the waterfall provi-
sions in an intercreditor agreement. In practice, however, 
where all relevant secured creditors have engaged a single 
security agent, an insolvency administrator will generally 
distribute the relevant enforcement proceeds to that security 
agent, which then (assuming that the intercreditor agree-
ment was drafted in a way that ensures its continued applica-
tion amongst the secured parties in the event of insolvency 
of the security grantor) applies the agreed waterfall.
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There may also be structural subordination of security, but 
lately this has not played a significant role in Germany.

6. Enforcement
6.1 Enforcing collateral
Notwithstanding mortgages and land charges, a secured 
lender is not required to obtain a separate enforceable claim 
against the borrower/security grantor. Before enforcing col-
lateral, the secured lender has to give the security grantor 
notice of the contemplated enforcement as per the agreed 
notice period provided for in the security agreement.

Pledges can only be enforced where the secured claim has 
become due and payable. Legally, no such requirement ex-
ists in respect of “non-accessory” security, but in practice 
the underlying security documents always set out such a 
requirement.

Where security has to be realised by public auction, signifi-
cant delay may result, as notification and waiting periods 
apply.

Loans: Loans are generally enforced subject to the terms of 
the underlying loan agreement. The terms generally provide 
that a lender has the right to accelerate the loan (or that there 
shall be an automatic acceleration) upon the occurrence of 
an event of default that has not been remedied within a 
specified grace period (where applicable) or waived by the 
lenders. In certain circumstances, mandatory acceleration 
rights arise as a matter of statutory law.

Guarantees: Guarantees are generally enforceable when the 
guaranteed claim becomes due and payable. So-called “first 
demand guarantees” are enforceable upon payment demand 
by the beneficiary, whether or not the primary debt (ie the 
guaranteed loan) has first been enforced. 

Share Collateral: Share pledges become enforceable when 
the secured claim has come due and payable. Where there 
is no market or stock exchange price, these are realised by 
way of a public auction.

Receivables Collateral: A security assignment of receivables 
becomes enforceable when the secured claim has become 
due and payable. The security is realised by way of:

 (i)  notification of the receivables obligors of the security 
interest (which, as described in question 5.1 under the 
heading 'receivables collateral', is generally not carried 
out in the absence of an event of default) and 

(ii)  collection by the secured party of the receivables from 
the receivables obligors. 

Cash Collateral: a cash account pledge becomes enforceable 
when the secured claim has become due and payable. These 
are generally realised by way of collection by the pledgee of 
the balance of the pledged account from the account bank.

Inventory and Equipment Collateral: a security transfer of 
inventory or equipment becomes enforceable when the se-
cured claim has become due and payable. These are realised 
by way of auction or discretionary sale. In the rare cases 
where security over inventory or equipment was created by 
means of a pledge, the security is generally enforced by way 
of a public auction. Where there is an exchange price avail-
able for the asset to be enforced, that asset may also be sold 
in a discretionary sale. 

Intellectual Property Rights Collateral: a security assignment 
of IP rights becomes enforceable when the secured claim 
has become due and payable. These are realised by way of a 
discretionary sale by the secured party. Where IP rights were 
pledged, realisation is effected by means of a public auction.

Real Estate Collateral: land charges and mortgages are sub-
ject to formal enforcement procedures. Enforcement is fre-
quently carried out at a public auction by the enforcement 
court. Before the enforcement can begin, the secured lender 
must obtain a special legal title for enforcing the security, 
unless the borrower has, at the time when the security was 
created, submitted to immediate foreclosure (which is the 
market standard practice). The workload of the enforcement 
court may influence the timing of the enforcement. In ad-
dition, obligors may in certain circumstances be entitled to 
have the enforcement suspended for a period of six months.

6.2 Judgments and Arbitral Awards by Foreign 
courts
In respect of the recognition and enforcement of foreign 
court judgments in Germany, judgments by an EU member 
state court and judgments by a non-EU member state court 
must be distinguished between.

The enforcement in Germany of judgments rendered by a 
court in another EU member state is governed by the Brus-
sels I Regulation. Based on Article 33 of the Brussel I Regu-
lation, judgments are recognised and enforced without any 
additional procedures or retrial of the merits of the case. 
Such judgments are declared enforceable upon an applica-
tion to a presiding judge of a chamber of a German regional 
court. Certain exceptions apply, eg in the case of a violation 
of the German ordre public.

The enforcement in Germany of judgments rendered by a 
Non-EU member state court is governed by the German 
Code of Civil Procedure. Such judgments are generally rec-
ognised and enforced without any additional procedures or 
retrial of the merits of the case, provided that, inter alia, (i) 
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such recognition does not result in a violation of fundamen-
tal principles of German law (for example, punitive damages 
in civil proceedings have been held to violate such principles 
and are usually not enforceable in Germany) and reciproc-
ity. These judgments are declared enforceable upon an ap-
plication to a German court. It is standard market practice, 
however, to obtain an additional declaratory judgment from 
a German court which recognises the foreign judgment.

The enforcement in Germany of foreign arbitral awards is 
generally governed by the New York Convention on the 
Recognition and Enforcement of Foreign Arbitral Awards, 
which does not permit a review of the merits of the awards. 
The enforcement of a foreign arbitral award can be denied 
only in exceptional circumstances, eg where the award vio-
lates the international ordre public.

6.3 Other Matters impacting a Foreign Lender’s 
Ability to Enforce its Rights
Certain technical or administrative requirements may apply 
where a foreign lender seeks to enforce its rights under a loan 
or security agreement in Germany. For example, court costs 
have to be paid (usually in advance), and sometimes a bond 
must be posted to cover other costs. (The latter requirement 
does not generally apply to lenders from other EU member 
states and parties to the Hague Convention on Civil Proce-
dure.) Where the transaction documents were signed in a 
foreign language, they may need to be translated into Ger-
man by a sworn translator.

7. Bankruptcy and insolvency
7.1 company Rescue or Reorganisation Procedures
Current German law does not provide for any statutory pre-
insolvency rescue or reorganisation procedures. The rescue 
or reorganisation of German companies outside of insol-
vency proceedings can be achieved only consensually. Fre-
quently, this requires 100% consent of all relevant creditor 
groups, which inevitably gives significant leverage to holdout 
creditors that may have made only a small investment in the 
relevant debt. Nevertheless, in most cases the creditors first 
try to achieve a consensual out-of-court restructuring of a 
German company that is in distress. In practice, in many 
cases such a consensual out-of-court restructuring was the 
only possible route for the rescue of a German corporate 
debtor, particularly before:

 (i)  the enactment of a new German Debt Securities Act in 
2009, which for the first time permitted a far-reaching 
out-of-court restructuring of German law-governed 
bonds based on majority votes, and 

(ii) most importantly, the passing of amendments to the 
German Insolvency Code (the “InsO”) in 2012, which 
fundamentally facilitated the restructuring of a Ger-
man company within insolvency proceedings. Today, 

the parties often have a realistic choice between an out-
of-court and an in-court restructuring, which enables 
them to attempt an out-of-court agreement first, with-
out necessarily losing the ability to restructure the debt 
upon a subsequent insolvency filing. 

Within insolvency proceedings, the most important reor-
ganisation process is an insolvency plan procedure. A pro-
posed insolvency plan is voted on by various creditor groups. 
To get the plan passed, a simple majority (based on both the 
number of heads and the respective amounts of the claims 
involved) is required in each creditor group. However, where 
one or more creditor groups have voted against a proposed 
plan, they can be crammed down, ie overruled by the in-
solvency court, if it is demonstrated that the proposed plan 
would give them at least as much as they would get in the 
hypothetical alternative, which is typically a piecemeal liq-
uidation. The ability of the insolvency courts to cram down 
creditor groups is a significant advantage of the German in-
solvency plan procedure, compared with similar processes 
in most other jurisdictions, even including a UK scheme of 
arrangement process. For the continuation of the business 
post-restructuring, as well as for any capital measures (eg 
in connection with a debt-equity swap under the plan), the 
participation of the debtor’s shareholders is required. Under 
the German insolvency law that was in effect until 2012, this 
gave the shareholders the ability to block an in-court restruc-
turing. However, the 2012 amendments to the InsO enabled 
the insolvency courts to cram down shareholders as well, 
on the basis of the same test, described above, that applies 
to creditor groups. Given that, in a hypothetical liquidation, 
shareholders usually get nothing, this cram-down is typi-
cally feasible in German insolvency plan proceedings. As a 
consequence, this instrument was significantly strengthened 
by the 2012 amendments. 

In practice, the insolvency plan process also allows for pre-
packaged restructurings. Debtors typically co-ordinate the 
terms of a proposed insolvency plan with their main creditors 
in advance. Insolvency plan proceedings can take between a 
few months to several years, depending on the complexities 
involved and the size of the debtor’s business, but the 2012 
amendments have significantly streamlined the process. The 
insolvency plan proceedings are concluded upon the final 
confirmation of the plan by the insolvency court.

During the period between an insolvency filing and the ac-
tual opening of insolvency proceedings by the court (which 
due to statutory subsidies of wage and salary claims typically 
takes up to three months), the debtor and the main credi-
tors typically prepare an insolvency plan, which can then 
be voted on promptly upon the opening of the proceedings. 
Under the 2012 amendments, during these so-called “pre-
liminary insolvency proceedings” an insolvency court can 
order the application of a so-called “protective shield”, effec-
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tively ordering a stay on the enforcement of claims and most 
types of security (except as stated in G7.2. below). Whilst the 
general insolvency grounds that permit a debtor or any of its 
creditors to file the debtor for insolvency are:

(i)  illiquidity, 
(ii)  over-indebtedness and 
(iii)  for purposes of a filing by the debtor only, the imminent 

risk of illiquidity, a court order for a “protective shield” 
may not be requested where there is actual (as opposed 
to just imminent) illiquidity. Any such filing requires 
a confirmation by an insolvency expert regarding the 
debtor’s financial condition (including the absence of 
actual illiquidity) and the prospects of a proposed re-
structuring. Protective shield proceedings are subject 
to the approval of the insolvency court and supervised 
by a court-appointed trustee. The proceedings can be 
revoked where the restructuring outlook no longer 
appears positive and/or creditors (or a provisional 
creditors’ committee) request such revocation. The in-
solvency court typically sets a deadline for the submis-
sion of an insolvency plan, which cannot be longer than 
three months. Where the proceedings are revoked or 
the deadline for submission of an insolvency plan has 
expired, the insolvency court must decide whether or 
not to open insolvency proceedings. If an insolvency 
plan is submitted in time, the insolvency court typically 
opens the actual insolvency proceedings and initiates 
a vote on the proposed plan. In such cases, manage-
ment is often left in place, and is merely supervised by 
a court-appointed trustee, as opposed to being replaced 
by an insolvency administrator. 

As an alternative to the in-court restructuring of a German 
debtor by way of an insolvency plan process, the business of 
German debtors is also often restructured on the basis of a 
distressed M&A transaction, with the relevant assets of the 
debtor being sold to a 'newco' and the debt being left behind. 
However, as opposed to a restructuring of the debt itself by 
way of an insolvency plan, a distressed M&A transaction 
does not result in a continuation (or an automatic transfer) 
of the debtor’s contractual relationships, so that any such 
transfer must be agreed with the respective counterparties 
on an individual basis, which often gives those counterpar-
ties leverage to insist on an improvement of the terms of the 
contractual relationship. 

Prior to the aforementioned legislative amendments, almost 
all insolvency filings in Germany resulted in a piecemeal 
liquidation. As a consequence, in some cases the parties 
had a German debtor undertake a “COMI migration” (ie a 
relocation of the debtor’s centre of main interests, which de-
termines the international jurisdiction of insolvency courts 
within the EU) to the UK, to take advantage of the more 
restructuring-friendly rules there. However, this was not 

without legal risks, and today this is generally no longer con-
sidered necessary, as current German insolvency law is con-
sidered quite restructuring-friendly (although it continues to 
have certain weaknesses in comparison with the insolvency 
regimes in certain other jurisdictions, such as the absence 
of a consolidation of assets and liabilities in group insolven-
cies). However, one recent development that continues to 
be relevant in Germany (as in other Continental European 
jurisdictions) is the consideration by creditors of a distressed 
German debtor of a UK scheme of arrangement as a viable 
option, at least in respect of English law-governed debt.

7.2 impact of insolvency Processes on Lender’s 
Rights to Enforce
As stated in   7.1, in most cases where there has been an 
insolvency filing in Germany, the insolvency court first ini-
tiates so-called “preliminary insolvency proceedings” and 
appoints a “preliminary insolvency administrator”. During 
these preliminary proceedings, the parties assess whether 
the assets in the insolvency estate are sufficient to cover 
the expected costs of actual insolvency proceedings, and in 
many cases the parties use that time period to prepare an 
insolvency plan which is then voted on upon the opening 
of actual insolvency proceedings. The insolvency court may 
order a stay on the enforcement of claims and security; this 
does not, however, apply to the enforcement of real estate 
security, but the preliminary insolvency administrator may 
file for a suspension of enforcement of any such security. In 
addition, the insolvency court may issue an order entitling 
the preliminary insolvency administrator to collect receiv-
ables over which security was granted by way of security 
assignment. In the absence of such court orders, secured 
creditors are not prevented from enforcing security during 
this period of time.

Upon the opening of actual insolvency proceedings, the 
court generally appoints an (actual) insolvency administra-
tor, who then replaces the debtor’s management. An excep-
tion applies where the court followed a debtor’s motion for 
so-called “self-administration”, in which case management 
remains in place and is only supervised by a court-appointed 
trustee (similar to debtor-in-possession proceedings in other 
jurisdictions). “Self-administration” has become increasing-
ly common since the 2012 amendments to the InsO.

From the date of opening of insolvency proceedings, claims 
may no longer be enforced against the insolvent debtor. The 
permissibility of an enforcement of security depends on the 
respective type of such security: 

Any pledges granted by the insolvent debtor (ie cash account 
pledges, pledges over shares in subsidiaries, IP rights secu-
rity where that was granted in the form of a pledge, and in 
those rare cases where direct physical possession was trans-
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ferred to a pledgee, security over other assets) continue to 
be enforceable by the pledgees. 

Security over inventory and equipment that was (as is gen-
erally the case) granted by way of security transfer of title 
(where the secured parties obtained only indirect posses-
sion, with direct physical possession being held by the insol-
vency administrator on behalf of the debtor), as well as re-
ceivables over which security was granted (as is generally the 
case) by way of security assignment, can be enforced only by 
the insolvency administrator (who in rare cases authorises 
the secured creditors to enforce that security themselves). 
Upon the enforcement of any such security, the insolvency 
administrator passes on the enforcement proceeds to the 
secured creditors, subject to a right to deduct a haircut of, 
on average, 9%. 

Land charges and mortgages over real estate may be enforced 
by either the secured lenders or the insolvency administra-
tor, by means of public auction or sequestration (or, in the 
case of an enforcement by the insolvency administrator, by 
way of a discretionary sale). In the case of an enforcement 
by the secured lenders, the insolvency administrator may be 
entitled to file for a temporary suspension of enforcement 
against the payment of compensation, where the property 
in question is required in order to continue the debtor’s 
business. In many cases, where the secured creditors wish 
to avoid the time delay and costs that would be involved 
with court enforcement proceedings that they themselves 
have initiated, they agree with the insolvency administra-
tor to a so-called “cold sequestration”, in which case the real 
estate is administered by the insolvency administrator, and 
the proceeds from the administration and a subsequent sale 
of the property are paid to the secured creditors, with a small 
portion being paid to the insolvency administrator. Such fees 
are generally lower than the costs that would be triggered by 
court enforcement by the secured creditors. 

7.3 Payment of creditors
Economically, the claims of secured creditors have prior-
ity over those of all other creditors in insolvency proceed-
ings in Germany, including the Government’s tax claims 
and the employees’ wage and salary claims. As described in  
7.2, some types of security can be enforced by the secured 
creditors themselves, without other parties having any right 
to intervene. In the case of those types of security that are 
enforced by the insolvency administrator rather than the se-
cured creditors themselves, the secured creditors are entitled 
to the enforcement proceeds (up to the respective amount 
of the secured claims, and subject to a haircut for the insol-
vency estate). In respect of any portion of their claims that is 
not covered by the proceeds from the security enforcement, 
the secured creditors participate in the insolvency estate pari 
passu with all unsecured creditors, after deduction of the 
costs of the proceedings (including court fees and insolvency 

administrator fees). In most cases, the so-called “insolvency 
quota” that is paid out to unsecured creditors is very low (a 
single-digit percentage rate). Only the claims of unsecured 
creditors that are deeply subordinated are treated separately, 
ranking below all other claims. Finally, under a current draft 
bill relating to the winding up of banks, in order to facilitate a 
possible bail-in of creditors, certain debt instruments issued 
by banks would rank below the claims of other unsecured 
creditors (but above those of deeply subordinated creditors). 

7.4 Risk Areas for Lenders
Upon the insolvency of a borrower, security provider or 
guarantor, the related claims and security rights of lenders 
generally lose value and will no longer be covered by the 
proceeds from a possible security enforcement. In addi-
tion, as in other jurisdictions, any payments or the grant 
of security to lenders may upon the opening of insolvency 
proceedings be subject to a possible claw-back. Furthermore, 
as described in  7.2, some types of security can be enforced 
only by the insolvency administrator, which results in cor-
responding time delay, as well as the deduction of a haircut 
from the enforcement proceeds. To the extent that payments 
to unsecured creditors are made at all from the insolvency 
estate, these are always subject to significant delay. Also, 
lender liability may arise where a loan was extended to a 
borrower in distress whose subsequent insolvency filing was 
only delayed by the transaction, in order for the lender to ob-
tain individual benefits (such as the expiration of applicable 
preference periods); to mitigate this liability risk, lenders fre-
quently obtain a restructuring opinion from an independent 
auditing or consulting firm, confirming the viability of the 
borrower’s business upon the extension of the loan. Finally, 
in exceptional circumstances, third-party lenders who exer-
cise actual control over the borrower’s management (includ-
ing through overly restrictive loan covenants) may qualify 
as de facto shareholders of the borrower, with the possible 
consequence that, in the borrower’s insolvency, their loans 
may be treated like shareholder loans and thereby become 
subordinated to the claims of all other creditors.

8. Project Finance
8.1 introduction to Project Finance
Project finance is widely used in Germany, including in con-
nection with infrastructure (roads, airports, train stations), 
real estate (office, residential, retail, logistics, industry), en-
ergy (on- and offshore wind, solar, biomass, conventional 
power plants), and public-private partnership projects. Due 
to the recent German energy reform, which provides for a 
phase-out of nuclear power by 2022 and seeks to generate 
40-45% of energy production from renewable energy sourc-
es by 2025 and 55-60% by 2035 in replacement of conven-
tional energy sources (oil, gas, coal, nuclear), most project 
finance transactions in recent years have been carried out 
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in the renewable energy sector, in particular in respect of 
on- and offshore wind and solar energy. 

The German legal framework for project finance is the same 
as for other secured financings, ie the types of security used 
are the same as described in section 5. In specific industry 
sectors, additional laws and regulations affect the underly-
ing project, such as those governing public procurement, 
permissions, zoning/construction, environmental laws 
and industry-specific laws (such as energy laws providing 
for feed-in tariffs for renewable energy projects or for the 
obligation of a transmission system operator (“TSO”) to 
provide electric grid connection for offshore wind parks 
and compensation claims of a wind park operator against 
TSO for delayed grid connection). For example, to acceler-
ate the permission procedure for the necessary build-out of 
the electric transmission grid to accommodate renewable 
energy sources, the German Energy Industry Act was re-
cently amended, and the Grid Expansion Acceleration Act, 
the Electricity Line Expansion Act and the National Require-
ment Plan Act were enacted. 

Project finance transactions in Germany are structured with 
no or limited recourse to a project company that is formed 
for the sole purpose of acquiring, owning and operating 
the project, and are secured by a lien on the project and its 
income stream. Whether a project finance transaction can 
be successfully underwritten depends in large part on the 
income stream and (residual) value of the project, as well as 
any credit enhancement provided.

8.2 Public-Private Partnership transactions
A public-private partnership is only one of several avail-
able forms of financing and realising public projects at the 
German federal, state and municipal levels, and there is no 
general preference for public-private partnerships. Germany 
does not have a single body of law governing public-private 
partnerships. These are affected by a variety of federal, state 
and local laws and regulations, including public procure-
ment, competition, public subsidies, zoning/permissions, 
budget, administrative, tax, contract, secured transactions, 
corporate, environmental/health, and industry-specific laws 
and regulations. When structuring a public-private partner-
ship, applicable federal and state constitutional laws limiting 
or prohibiting the delegation or outsourcing of certain public 
functions or services to private entities, or requiring cer-
tain public oversight over the project, have to be observed. 
Contributions to the project from public funds, which may 
take the form of government guarantees or other credit en-
hancement, must comply with applicable German and EU 
laws restricting subsidies and state aid. In 2005, the PPP Ac-
celeration Act was enacted to help facilitate public-private 
partnerships by amending existing legislation. 

Whilst there is no specific structure that would be used for 
public-private partnerships in Germany, several basic cat-
egories can be identified: 

(1)  the “owner model”, where the private project company 
is responsible for the planning, construction, financing 
and operation of a project that is owned and used by 
the public authority, in consideration of a fee which 
includes a profit component taking into account the 
risk taken; 

(2)  the “project management model”, which is a variation of 
the “owner model” where the private company operates 
the public authority’s project in the name of the public 
authority in consideration of a fee; 

(3)  the “acquisition model”, where the private project com-
pany owns the land on which the project will be lo-
cated and is responsible for the planning, construction, 
financing and operation of the project for a specified 
term (generally 20 to 30 years), the project is used by 
the public authority against a fee for the private com-
pany, which includes a profit component taking into ac-
count the risk taken, and ownership of the project vests 
in the public authority upon expiration of the term; the 
“acquisition model” may also be structured such that 
the public authority acquires the project upon comple-
tion; 

(4)  the “leasing model”, where the private project company 
is responsible for the planning, construction, financ-
ing and operation of the project, which is owned by 
the private company and leased to the public authority 
under a finance lease in consideration of ongoing lease 
payments; the lease payments are calculated to amortise 
(partially) the cost of the project over the lease term, 
including a profit component, and include an ongoing 
fee for the operation of the project; the public authority 
has a purchase option for the project at the end of the 
lease term for a purchase price equal to the residual 
value of the project (taking into account the amortisa-
tion payments); 

(5)  the “rental model”, where the private project company 
is responsible for the planning, construction, financing 
and operation of the project, which is owned by the 
private company and rented to the public authority in 
consideration for market-based rent and a fee for the 
use and operation of the project; the “rental model” 
may include a purchase option for the project at the 
end of the lease term for a purchase price equal to the 
market value of the project; 

(6)  the “concession model”, where the project company’s 
consideration consists of the fees collected from the us-
ers of the project, either directly or indirectly from the 
public authority upon collection by the public authority 
of the user fees; this model can be combined with any 
of the foregoing models; the user fees are calculated 
to refinance the project company’s investment and op-
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erational costs and a return on its investment, taking 
into the account the level of risk taken; in addition, the 
public authority may provide supplemental payments 
or provide initial financing of the project; models such 
as the “concession model” where the project company 
takes the economic risk of the operation of the project 
in return for fees paid by the public users are also re-
ferred to as “operator models”; 

(7)  the “contracting model”, where the private company un-
dertakes to construct/install and operate certain por-
tions of the project, eg to enhance the energy efficiency 
of a project, and gets a fee from the public authority, 
which may, for example, be calculated based on the 
energy savings of the project; and 

(8)  the “partnership model” or “co-operation model”, 
which may be used to implement any of the foregoing 
models, where the private investor and the public au-
thority are both shareholders of the project company.  

In public-private partnerships, one instrument of enhancing 
the bankability of the project is to secure the financing of the 
project by an assignment of the project company’s claims 
against the public authority, usually upon completion of the 
project. The assignment is often combined with a waiver of 
defences and set-off rights by the public authority, which 
may allow the bank to treat the financing as a public debt 
transaction and to refinance the loan by means of public 
covered bonds, thus reducing financing costs.

8.3 Government Approvals, taxes, Fees and 
charges
As there are no specific laws in Germany that would gov-
ern project finance transactions, no approvals, taxes, fees 
or other charges are required in these transactions specifi-
cally. Instead, the types of approvals needed depend on the 
underlying project. In respect of the real estate components 
of a project, these include building permits and compliance 
with planning and zoning laws. In connection with all types 
of projects, applicable antitrust, competition, environmental 
and health laws and regulations have to be complied with. 
Where the sponsor of the project is a public authority or the 
project is subsidised from public funds, budget laws, public 
procurement laws and German and EU state aid laws have 
to be observed. 

There is no general requirement for registering or filing the 
transaction documents with any governmental body, but, as 
described in 5.1, this is required for the creation of certain 
types of security interests (such as land charges). 

German project finance documents are typically governed 
by German law, even though English law may be used to 
facilitate the debt syndication to foreign investors. Where 
English law loan agreements are used (and sometimes in 
German law loan agreements as well), these are generally 

in line with standard LMA forms, customised to the rel-
evant financing. Security documents relating to collateral 
in Germany are governed by German law. Where foreign 
project companies are used, the share pledges are governed 
by the laws of the jurisdiction where these companies were 
established.

8.4 Responsible Government Body
Germany is a federal republic, and government is organised 
at the federal, state and local levels. The German constitu-
tion provides for:

(i)  the exclusive administrative responsibility of the federal 
government for certain sectors, 

(ii)  the delegation of certain administrative authority by the 
federal government to the states, 

(iii)  additional federal administrative authority which may 
be created by the federal government where there is 
legislative authority at the federal level, and 

(iv)  otherwise for general administrative authority of the 
states. The states may in turn delegate administrative 
responsibility to local governments. Therefore, whilst 
the top administrative body for a particular legal aspect 
of a project may be a federal or state department or 
agency, the actual competent authority may be found 
within the local government where the project is lo-
cated. For example, with respect to sectors relevant to 
project finance, the federal government has delegated 
administrative authority to the states with respect to 
federal motorways and roads, as well as aviation in-
frastructure assets. The Federal Maritime and Hydro-
graphic Agency is responsible for the authorisation 
of offshore wind parks. The Federal Network Agency 
for Electricity, Gas, Telecommunications, Post and 
Railway, in conjunction with state governments, have 
authority over various aspects of high voltage transmis-
sion, gas pipelines and connection to the offshore trans-
mission grid. For real estate projects, the competent 
authority is always the local building authority and/or 
local planning authority, and all projects need approval 
from the local or state environmental authority, which 
is obtained by the governmental authority which has 
primary jurisdiction to approve the project.

8.5 Structuring the Project company
As is the case with project finance in all jurisdictions, the 
risks associated with a project depend on the nature of the 
project, the legal framework and the parties involved. From 
a lender’s perspective, the main issues are:

 (i)  the repayment risk and the project’s overall economic 
viability, including sufficient cash flow generation to 
service the debt and sufficient residual value of the 
project to enable a refinancing or sale of the project to 
make any balloon payment at maturity; 
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(ii)  the design, development and construction risk; 
(iii)  the operational risk; 
(iv)  the political risk; 
(v)  the legal and dispute resolution risk; and 
(vi)  the credit risk. The first step to developing and imple-

menting proper risk mitigation structures and tech-
niques is to identify all material risks. The risks can 
then be mitigated by appropriate due diligence of the 
parties involved, the project and its income streams, 
and the legal framework, as well as by structuring the 
project to allocate the risks away from the lender. 

In Germany, even though there are no political risks compa-
rable to those known in many developing countries, a project 
may be affected by a regulatory risk, eg by a reduction of 
feed-in tariffs, the imposition of additional requirements on 
the operation of projects (environmental, tax or other) or 
negative publicity (eg nuclear power, fracking, or the impact 
of construction and operation of wind power on the envi-
ronment (noise levels for marine mammals, bird-kills)). For 
example, whilst the project company may be protected from 
a reduction of feed-in tariffs by relying on grandfathering of 
existing laws and regulations, a change in the future (even 
if not taking effect during the term of the financing) may 
negatively affect the project by reducing its residual value to 
third parties. This risk could be mitigated by, for example, 
reducing the amount of the loan or increasing amortisation 
payments in order to take account of a lower residual value. 
Allocating risk away from the lender does not help where 
the risk is not allocated to the party that is most suited to as-
sess, deal with and remedy it. The debt financing is typically 
provided with recourse only to the project and the project 
assets and no or limited recourse (eg with respect to cer-
tain guaranteed costs) to the shareholders or partners of the 
project company. Funding of the project financing typically 
occurs on a pari passu basis with the equity portion of the 
project upon meeting the relevant conditions precedent for 
the advance. The financing may be split into different types 
of facilities (eg equity bridge loans, working capital loans, 
letter of credit facilities, liquidity facilities and term loans) 
depending on the project. For example, any (ultimately re-
imbursable) VAT payable on construction costs may be ad-
vanced under a separate facility bearing a lower interest rate 
than the main construction facility. 

In Germany, the project company is typically in the form 
of a GmbH or a GmbH & Co. KG, which is newly formed 
as a special purpose vehicle for the particular project. The 
main benefit of using a GmbH & Co. KG is its transpar-
ency for tax purposes, ie profits and losses are allocated to 
the partners, not to the partnership, so double taxation of 
income can be avoided. In large project finance deals, lend-
ers typically seek to reduce their exposure to the particular 
project by participating in a club deal or later syndicating (or 
sub-participating) the financing to other lenders. The loan 

documentation typically consists of the loan agreement and 
the appropriate security documents for the types of security 
interests that may be created in the project assets (eg land 
charges, security assignment of receivables, bank account 
and other pledges), including a security assignment of the 
relevant project documents (construction agreements, sup-
ply agreements, offtake agreements, leases, maintenance 
contracts, management agreements, insurance). 

8.6 Acquisition and Export of Natural Resources
Except for certain restrictions under environmental pro-
tection laws, arms control and other security laws, laws 
restricting controlled substances, and applicable sanction 
regulations (eg in respect of the import of oil and gas from 
the Islamic Republic of Iran), there are no specific issues as-
sociated with the acquisition and export of natural resources 
in Germany. 

8.7 Environmental, Health and Safety issues
There is no single body of environmental, health and safety 
laws in Germany. These can be found in a multitude of EU, 
federal and state laws, regulations and technical directives. 
Most relevant are the Federal Emission Control Act, the 
Federal Soil Protection Act, the Federal Nature Protection 
Act, the Federal Water Resources Act, the Environmental 
Impact Assessment Act, the Closed Cycle Management Act, 
the Chemicals Act, the Atomic Act and the Genetic Engi-
neering Act.

There is no single regulator for environmental matters. Most 
environmental laws and regulations are administered by the 
environmental department of the state where the project is 
located. Nuclear energy projects are subject to the jurisdic-
tion of the Federal Ministry of the Environment. Laws af-
fecting building and workplace safety include the Building 
Code and the Worker Protection Act; these are administered 
at the state and local levels.

9. islamic Finance
9.1 Overview
The German market has been waiting eagerly for the ar-
rival of Islamic finance transactions on a larger scale, but 
so far only a few transactions have been carried out. These 
were, however, remarkable, in terms of both the type of is-
suer and the transaction size: In 2004, the German State of 
Saxony-Anhalt tapped the Islamic sukuk market by issu-
ing a five-year EUR100 million ijarah sukuk backed by the 
rental stream from a sale/leaseback of government buildings. 
The largest European sukuk offering by a corporate so far 
was done more recently by Munich-based FWU Group, a 
financial services company that offers insurance solutions; 
in 2012, it closed a seven-year USD55 million ijarah sukuk 
backed by a sale/leaseback of intellectual property rights. In 
2013 and 2014, respectively, FWU Group closed the first two 
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tranches of its USD100 million sukuk al-wakala programme, 
a five-year USD20 million and a USD40 million sukuk waka-
la backed by takaful (Shari’a-compliant) insurance policies. 

Even though no legislative action has been taken in Ger-
many to facilitate Islamic finance transactions (eg by elimi-
nating double real estate transfer taxation in ijarah sale/
leaseback financings, as was done in the UK and France), 
regulators have openly supported and invited Islamic finance 
to Germany. In 2009 and 2012, respectively, BaFin organised 
Islamic finance conferences, and in 2015 it granted a licence 
to Kuveyt Türk Beteiligungsbank (the German subsidiary of 
the Turkish Kuveyt Türk Katilim Bankasi AS), which intends 
to offer Islamic banking products in Germany. The prospects 
for Islamic finance in Germany are generally viewed as fa-
vourable, given Germany’s large Muslim population of over 
four million.

9.2 Regulatory and tax Framework
As opposed to the UK and France, Germany does not have a 
particular regulatory or tax framework available for Islamic 
finance transactions. These are subject to the same general 
taxation principles that apply to conventional financings. 
The tax treatment depends on the exact structure of the rel-
evant transaction, so the challenge lies in finding a structure 
that is tax-favourable whilst at the same time meeting the 
requirements of Islamic law, which are often at odds. For 
example, in most cases payments under a sukuk will not be 
treated as interest or principal repayments, due to the sukuk 
being considered to constitute a profit participation right 
that is subject to full risk assumption within the meaning 
of section 20 paragraph 1 no 7 of the German Income Tax 
Code (EStG), since neither the amount of the interest nor the 
(complete) repayment of the principal is guaranteed. Also, 
as previously mentioned, financing real estate by means of a 
sale/leaseback (ijarah), where the property is already owned 
by the Shari'a-compliant investor, would trigger real estate 

transfer tax, unless structured via a share deal of not more 
than 94.9% of the interests in the property company. Many 
market participants consider such transactions to be effec-
tively impossible in Germany, due to the difficulty in struc-
turing these in a way to avoid unfavourable tax treatment. 

Islamic insurance and reinsurance (takaful and re-takaful) 
products in Germany have so far not played any significant 
role, although German insurance companies and financial 
services companies have offered takaful and re-takaful prod-
ucts in other jurisdictions.

9.3 islamic Bank and takaful Operator Regulation
German and EU banking laws and regulations do not stipu-
late any separate requirements for Islamic banks. These have 
to meet the same requirements with regard to organisation, 
risk management and capital requirements as any conven-
tional banks. The regulators can be expect to conduct a thor-
ough review of the nature of any Shari'a-compliant products 
to be offered by an Islamic bank pursuant to its proposed 
business plan, in order to be able to categorise the product 
appropriately within the range of regulated conventional 
products. As mentioned before, BaFin has demonstrated its 
interest in, and growing expertise of, Islamic finance and 
has recently granted a banking licence in Germany to an 
Islamic bank.

9.4 Framework for Shari'a-compliant Bodies and 
transactions
BaFin is the main supervisory body for Shari'a-compliant 
products and transactions in Germany. As noted in 9.2, there 
is no specific legal framework for Islamic finance transac-
tions. Islamic finance transactions under German law need 
to be structured in accordance with German contract law 
and the laws of secured transactions, which can be found in 
the BGB and certain special laws. Fund products offered to 
German investors need to comply with the KAGB. 
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