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EDITORIAL

Welcome to the ninth edition of The International Comparative Legal Guide to: 
Securitisation.
This guide provides the international practitioner and in-house counsel with 
a comprehensive worldwide legal analysis of the laws and regulations of 
securitisation.
It is divided into two main sections:
Five general chapters. These chapters are designed to provide readers with a 
comprehensive overview of key securitisation issues, particularly from the 
perspective of a multi-jurisdictional transaction.
Country question and answer chapters. These provide a broad overview of common 
issues in securitisation laws and regulations in 34 jurisdictions.
All chapters are written by leading securitisation lawyers and industry specialists 
and we are extremely grateful for their excellent contributions.
Special thanks are reserved for the contributing editor, Mark Nicolaides of Latham 
& Watkins LLP, for his invaluable assistance.
Global Legal Group hopes that you find this guide practical and interesting.
The International Comparative Legal Guide series is also available online at  
www.iclg.co.uk.

Alan Falach LL.M. 
Group Consulting Editor 
Global Legal Group 
Alan.Falach@glgroup.co.uk
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Chapter 18

King & Spalding LLP

Dr. Werner Meier

Dr. Axel J. Schilder

Germany

come due, the borrower received a payment reminder (Mahnung), 
or (iii) the obligor received an invoice and did not pay within 30 
days from the due date and the receipt of such invoice (provided, 
however, that where the obligor is a consumer, such consequence 
must have been clearly disclosed to the obligor).
Consumer loans (and transactions closely connected to consumer 
loans, such as deferred payment purchase transactions) are subject 
to special consumer protection rules.  This relates in particular to 
the disclosure of information about the loan directed to support the 
consumer to understand its future payment terms, i.e., inter alia, 
features of the loan, interest resets and approaching maturity.  Such 
disclosure must be in writing.  Additional disclosure obligations 
apply with regard to real estate loans, i.e., inter alia, a possible 
assignment of the loan without the borrower’s consent.  Under 
such consumer borrower protection rules, borrowers are entitled 
to revoke the loan within two weeks from the day on which they 
entered into the loan.  Where such disclosure obligations are not met 
by the lender, the lender is, inter alia, facing enforcement issues.
Borrowers may generally terminate loans at the end of any fixed 
interest period, in case such interest period expires prior to the 
maturity of the loan and no new rate of interest has been agreed to 
by the parties.  In addition, borrowers may terminate loans with six 
months’ prior notice at the end of the tenth year of the disbursement 
date of the loan.  Floating rate loans may be terminated with three 
months’ prior notice.
Additional consumer protection laws apply where loans and related 
transactions are entered into at the residence of the consumer and for 
transactions done on the basis of standard business terms.

1.3 Government Receivables.  Where the receivables 
contract has been entered into with the government or 
a government agency, are there different requirements 
and laws that apply to the sale or collection of those 
receivables?

No special requirements and rules apply to the sale or collection 
of receivables under receivables contracts entered into with the 
government or a government agency, except that any assignment of 
such receivables is valid notwithstanding a contractual prohibition 
on assignments (see question 4.4 below).  Tax credit and similar 
claims are subject to specific assignment limitations and notice 
requirements, and the German tax authorities can enforce previously 
assessed taxes without first obtaining an enforceable court 
judgment.  Due to enforceability concerns, public law receivables 
against government agencies are often considered ineligible for 
securitisation transactions. 

1 Receivables Contracts

1.1 Formalities. In order to create an enforceable 
debt obligation of the obligor to the seller: (a) is it 
necessary that the sales of goods or services are 
evidenced by a formal receivables contract; (b) are 
invoices alone sufficient; and (c) can a receivable 
“contract” be deemed to exist as a result of the 
behaviour of the parties?

German law does not require the sales of goods or services to be 
evidenced by a formal receivables contract in order to create an 
enforceable debt obligation of the obligor to the seller.  An oral 
agreement on the sale of goods or the provision of services, as well 
as an implied agreement that is deemed to exist on the basis of certain 
facts and circumstances (including the behaviour of the parties), is 
sufficient.  However, in the latter case, it would generally be difficult 
to evidence the scope and payable obligation.  An invoice alone 
would not be sufficient to create an enforceable debt obligation.

1.2 Consumer Protections.  Do your jurisdiction’s 
laws: (a) limit rates of interest on consumer credit, 
loans or other kinds of receivables; (b) provide a 
statutory right to interest on late payments; (c) permit 
consumers to cancel receivables for a specified 
period of time; or (d) provide other noteworthy rights 
to consumers with respect to receivables owing by 
them?

German law does not set out any specific limits to permissible rates 
of interest on consumer credit, loans or other kinds of receivables.  
However, pursuant to a general applicable section of the German 
Civil Code (Bürgerliches Gesetzbuch, BGB), where an interest rate 
is considered unconscionably (sittenwidrig) high, the underlying 
contract may be declared void.  Applicable case law provides that 
the applicable limit is about twice the market rate or, in case the 
market rates are very high, about 12 per cent per annum above 
such market rate.  Any such determination of unconscionably high 
interest rates depends on the facts and circumstances at hand.
Where an obligor is in payment default (Verzug), German law 
provides for a statutory right to interest at the base interest rate 
(Basiszinssatz) plus 5 per cent per annum.  The applicable base 
interest rate is published by the German Central Bank (Bundesbank).  
If the obligor is not a consumer, a base rate of 9 per cent per annum 
applies.  The requirements for a payment default are generally that 
an obligor does not make a payment as and when due, and either (i) 
the payment was due on a specified date, or (ii) after the payment had 
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However, as yet, only the EU Member States (excluding Denmark) 
and Mexico have ratified this convention, so that it has only limited 
applicability at this point in time.

2.4 CISG. Is the United Nations Convention on the 
International Sale of Goods in effect in your 
jurisdiction?

The CISG has been in effect in Germany since 1 January 1991.

3 Choice of Law – Receivables Purchase 
Agreement

3.1 Base Case. Does your jurisdiction’s law generally 
require the sale of receivables to be governed by 
the same law as the law governing the receivables 
themselves? If so, does that general rule apply 
irrespective of which law governs the receivables (i.e., 
your jurisdiction’s laws or foreign laws)?

German law does generally not require the sale of receivables to be 
governed by the same law that governs the receivables themselves.  
Subject to the rules described in question 2.3 above, the seller and the 
purchaser may choose the applicable law for the sale of receivables.  
However, in respect of (i) the in rem assignability of the receivables 
(as for the terminology in this regard, see question 4.1 below), (ii) 
the rights of the purchaser vis-à-vis the obligor, and (iii) the rights of 
the assignee vis-à-vis the obligor, the law governing the receivables 
applies.  Neither the Regulation nor German law provide for specific 
rules as to what law applies to the enforceability of the sale vis-à-vis 
third parties.  Based on prior case law, it seems fair to assume that 
German courts would point to the law governing the receivables, 
whereas certain legal commentators have pointed to the seller’s 
jurisdiction for purposes of determining what law should apply as 
to whether a sale of receivables is effective vis-à-vis third parties.

3.2 Example 1: If (a) the seller and the obligor are located 
in your jurisdiction, (b) the receivable is governed 
by the law of your jurisdiction, (c) the seller sells 
the receivable to a purchaser located in a third 
country, (d) the seller and the purchaser choose the 
law of your jurisdiction to govern the receivables 
purchase agreement, and (e) the sale complies with 
the requirements of your jurisdiction, will a court in 
your jurisdiction recognise that sale as being effective 
against the seller, the obligor and other third parties 
(such as creditors or insolvency administrators of the 
seller and the obligor)?

A court in Germany, applying German law, will recognise such a 
sale as being effective against the seller, the obligor and other third 
parties (see question 3.1 above).

3.3 Example 2: Assuming that the facts are the same as 
Example 1, but either the obligor or the purchaser 
or both are located outside your jurisdiction, will a 
court in your jurisdiction recognise that sale as being 
effective against the seller and other third parties 
(such as creditors or insolvency administrators of the 
seller), or must the foreign law requirements of the 
obligor’s country or the purchaser’s country (or both) 
be taken into account?

A court in Germany will recognise such a sale as being effective, 
without taking into account foreign law requirements of the 

2 Choice of Law – Receivables Contracts

2.1 No Law Specified. If the seller and the obligor do not 
specify a choice of law in their receivables contract, 
what are the main principles in your jurisdiction that 
will determine the governing law of the contract?

Unless the parties have made an (explicit or implicit) choice of law 
in the receivables contract, pursuant to Regulation (EC) 593/2008 
on the law applicable to contractual obligations (Rome I) (the 
“Regulation”), the receivables contract is governed by the laws of the 
country to which it has the closest relationship.  The Regulation sets 
out several presumptions to identify the relevant country whose laws 
will apply.  Where none of such specific presumptions are applicable, 
as a general rule, the laws of that country apply in which the material 
contractual obligations are to be performed.  Where a receivables 
contract is clearly tied to another country, the laws of such other 
country apply, and none of the presumptions or the above-mentioned 
general rule is applicable.  Special rules apply with regard to certain 
categories of receivables contracts, such as employment contracts, 
insurance contracts, shipping contracts and consumer contracts.

2.2 Base Case. If the seller and the obligor are both 
resident in your jurisdiction, and the transactions 
giving rise to the receivables and the payment of 
the receivables take place in your jurisdiction, and 
the seller and the obligor choose the law of your 
jurisdiction to govern the receivables contract, is 
there any reason why a court in your jurisdiction 
would not give effect to their choice of law?

There is no reason why a court in Germany would not give effect to 
the choice of law of the seller and the obligor.

2.3 Freedom to Choose Foreign Law of Non-Resident 
Seller or Obligor. If the seller is resident in your 
jurisdiction but the obligor is not, or if the obligor is 
resident in your jurisdiction but the seller is not, and 
the seller and the obligor choose the foreign law of 
the obligor/seller to govern their receivables contract, 
will a court in your jurisdiction give effect to the 
choice of foreign law? Are there any limitations to the 
recognition of foreign law (such as public policy or 
mandatory principles of law) that would typically apply 
in commercial relationships such as that between the 
seller and the obligor under the receivables contract?

On the basis of the Regulation and German law, German courts will 
generally give effect to the choice of a foreign law.  Pursuant to 
the Regulation, the obligor and the seller are permitted to choose 
the law governing the receivables contracts.  The choice of law can 
be explicit or implicit and may also be added or amended after the 
original receivables contract was entered into.  Certain limitations 
apply in case a receivables contract is exclusively connected with 
one or more EU Member States and the parties have chosen the 
law of a non-EU Member State.  In such a case, German courts 
would apply such provisions of EU law (as implemented in 
Germany) as cannot be deviated from by an explicit choice of law.  
In addition, German courts may consider any conflicting statutory 
law provisions of the country in which the contractual obligations 
are to be performed.  In addition, any contractual choice of law is 
subject to the German ordre public.
On 1 October 2015, the Hague Convention on Choice of Court 
Agreements entered into force, introducing a potential worldwide 
agreement on jurisdiction clauses and cross-border enforcement.  

King & Spalding LLP Germany
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3.6 Example 5: If (a) the seller is located in your 
jurisdiction (irrespective of the obligor’s location), 
(b) the receivable is governed by the law of your 
jurisdiction, (c) the seller sells the receivable to 
a purchaser located in a third country, (d) the 
seller and the purchaser choose the law of the 
purchaser’s country to govern the receivables 
purchase agreement, and (e) the sale complies with 
the requirements of the purchaser’s country, will a 
court in your jurisdiction recognise that sale as being 
effective against the seller and other third parties 
(such as creditors or insolvency administrators of the 
seller, any obligor located in your jurisdiction and any 
third party creditor or insolvency administrator of any 
such obligor)?

A court in Germany will consider such a sale as being effective 
against the seller and other third parties, because, as described in 
question 3.1 above, a German court will apply the law chosen by 
the parties with regard to the relationship between the purchaser and 
the seller and the sale would comply with the requirements of such 
law (subject to the rules described in question 2.3 above), provided 
that the receivable is assignable pursuant to the law governing it 
(i.e., German law).  With regard to the question whether the sale 
is effective vis-à-vis the purchaser and the obligor, as well as with 
regard to the relationship vis-à-vis third parties, a German court will 
apply German law (i.e., the law of the seller’s location as well as the 
law governing the receivable).

4 Asset Sales

4.1 Sale Methods Generally. In your jurisdiction what are 
the customary methods for a seller to sell receivables 
to a purchaser? What is the customary terminology – 
is it called a sale, transfer, assignment or something 
else?

Receivables are generally sold and assigned pursuant to a written 
sale and assignment agreement entered into between the seller and 
the purchaser.  Written form is not legally required but used for 
evidentiary purposes.  The customary term for the actual transfer 
in rem of receivables by a seller to a purchaser under German law 
is “assignment” (Abtretung), whereas a “sale” (Verkauf) describes 
the contractual obligation to assign.  However, in other places in 
this section, the term “sale”, in line with the definition of such term 
above, is also used to describe a transfer of receivables.

4.2 Perfection Generally. What formalities are required 
generally for perfecting a sale of receivables? Are 
there any additional or other formalities required for 
the sale of receivables to be perfected against any 
subsequent good faith purchasers for value of the 
same receivables from the seller?

Pursuant to German law, the only formality for the perfection of a 
sale of receivables is a corresponding assignment agreement between 
the seller and the purchaser.  Giving notice of the assignment to the 
obligor is not required for the effectiveness of the sale.  However, 
if the obligor is not informed of the assignment, the obligor may 
continue to be entitled to raise certain objections as described in 
question 4.4 below.  There is generally no good faith acquisition of 
receivables under German law.

obligor’s country or the purchaser’s country (or both), because, as 
described in question 3.1 above, generally, neither the obligor’s nor 
the purchaser’s location has any impact on the question of what law 
applies to the effectiveness of sales of receivables.

3.4 Example 3: If (a) the seller is located in your 
jurisdiction but the obligor is located in another 
country, (b) the receivable is governed by the law 
of the obligor’s country, (c) the seller sells the 
receivable to a purchaser located in a third country, 
(d) the seller and the purchaser choose the law of the 
obligor’s country to govern the receivables purchase 
agreement, and (e) the sale complies with the 
requirements of the obligor’s country, will a court in 
your jurisdiction recognise that sale as being effective 
against the seller and other third parties (such as 
creditors or insolvency administrators of the seller) 
without the need to comply with your jurisdiction’s 
own sale requirements?

Subject to the rules described in question 2.3 above, a German 
court will generally apply the law chosen by the parties with regard 
to the rights of the seller vis-à-vis the purchaser (see question 3.1 
above).  Accordingly, a German court will recognise the sale as 
being effective with regard to the rights of the sellers vis-à-vis the 
purchaser, as the sale complies with the requirements of the law 
chosen by the parties to govern the receivables purchase contract.  
In addition, a German court will also recognise the sale as being 
effective vis-à-vis the obligor, as the sale complies with the laws 
governing the receivables contract.  To the extent a German court 
would, based on prior case law, also apply the law governing the 
receivable contract to the issue whether a sale would be effective 
against third parties, there would be no need to comply with the sale 
requirements under German law.  If, however, the court applied the 
law of the seller’s jurisdiction to such issue (in line with the views 
of certain legal commentators, see question 3.1 above), it could 
only recognise the sale as being effective vis-à-vis the obligor if the 
parties also complied with such requirements.

3.5 Example 4: If (a) the obligor is located in your 
jurisdiction but the seller is located in another 
country, (b) the receivable is governed by the 
law of the seller’s country, (c) the seller and the 
purchaser choose the law of the seller’s country to 
govern the receivables purchase agreement, and 
(d) the sale complies with the requirements of the 
seller’s country, will a court in your jurisdiction 
recognise that sale as being effective against the 
obligor and other third parties (such as creditors or 
insolvency administrators of the obligor) without 
the need to comply with your jurisdiction’s own sale 
requirements?

A court in Germany will consider such a sale as being effective 
against the obligor and other third parties, because, as described in 
question 3.1 above, the law of the seller’s jurisdiction would apply 
to such question.

King & Spalding LLP Germany
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exclusively continue to deal with the relevant consumer/borrowers.  
In addition, it should be noted that any prior consent of an obligor to 
a future assignment of the loan (in particular a consumer) provided 
for in the standard business terms of the assignor of the loans is 
no longer effective, unless the purchaser is specifically identified 
in such standard business terms or the obligor has been granted a 
termination right with regard to its loan in case of a transfer of its 
loan.
Additional requirements to be satisfied with regard to the sale of 
marketable debt securities pursuant to German law depend on 
the kind of debt securities to be transferred.  Bearer securities are 
transferred by way of an agreement between the seller and the 
purchaser to transfer ownership and the delivery of the securities 
certificate to the purchaser.  Registered securities are transferred by 
an assignment of the rights evidenced by them.  Instruments made 
out to order are transferred by an agreement between the seller and 
the purchaser to transfer ownership, endorsement and delivery of 
the instrument to the purchaser.  To the extent that debt securities 
are certificated in global form and deposited with a clearing system, 
delivery of the securities is evidenced by a corresponding book-
entry.

4.4 Obligor Notification or Consent. Must the seller or the 
purchaser notify obligors of the sale of receivables in 
order for the sale to be effective against the obligors 
and/or creditors of the seller? Must the seller or the 
purchaser obtain the obligors’ consent to the sale 
of receivables in order for the sale to be an effective 
sale against the obligors? Whether or not notice is 
required to perfect a sale, are there any benefits to 
giving notice – such as cutting off obligor set-off 
rights and other obligor defences?

The notification of the sale of a receivable to the obligor is generally 
not required under German law in order for the sale to be effective 
against the obligor and/or creditors of the seller, except where such 
a notification is stipulated in the underlying receivables contract.  
The purchaser may generally enforce the receivable directly against 
the obligor (providing corresponding evidence of the assignment), 
whether or not the obligor was previously notified of the assignment.  
However, even where the obligor was previously notified, it may 
generally raise against the purchaser all the objections it had against 
the seller at the time of the sale (see below for more details).  
Where the sold receivable is a consumer loan, the seller generally 
has an obligation to notify the consumer of the assignment and to 
provide certain information about the purchaser; any violation of 
such obligations does not affect the effectiveness of the sale and 
assignment of the receivable, but may entitle the consumer to claim 
damages.
Where the obligor was not notified (or is otherwise aware) of the 
assignment, it may in such a scenario satisfy its obligations vis-
à-vis the purchaser by making payment to the seller.  In addition, 
the purchaser will be subject to any amendments of the underlying 
receivables contract or other transactions relating to the receivable, 
such as a waiver or deferral of payments entered into by the seller 
and the obligor. 
Furthermore, the obligor continues to be able to satisfy its obligation 
vis-à-vis the purchaser based on the receivable owed by it by 
offsetting it against a counter-claim that it has against the seller, 
unless either (i) the obligor was aware of the assignment when it 
acquired such counter-claim, or (ii) such counter-claim comes due 
only after (x) the obligor has become aware of the assignment, and 
(y) the assigned receivable has come due.  On this basis, even where 
the obligor is aware of the assignment where either (i) it acquired its 

4.3 Perfection for Promissory Notes, etc. What additional 
or different requirements for sale and perfection 
apply to sales of promissory notes, mortgage loans, 
consumer loans or marketable debt securities?

A German law-governed debt certificate (Schuldschein) is a 
frequently used instrument that is similar to a promissory note in 
other jurisdictions.  Such certificates evidence loan obligations but 
do not constitute securities under German law.  No additional or 
different requirements apply to the assignment of debt certificates, 
although, as a practical matter, the purchaser requires delivery of 
the debt certificates with regard to the assignment of the underlying 
loan.
Liens on German real property can be granted in the form of 
either (i) an “accessory” mortgage (Hypothek), or (ii) a “non-
accessory” land charge (Grundschuld).  Both kinds of liens can 
be granted either in certificated or in non-certificated form.  A 
mortgage is “accessory” in the sense that it cannot be transferred 
without the underlying receivable that it secures, and the mortgage 
is automatically transferred where the underlying receivable is 
transferred.  The assignment of a loan secured by a mortgage 
requires a written assignment of the loan, as well as (i) in the case 
of a certificated mortgage, delivery of the mortgage certificate, or 
(ii) in the case of a non-certificated mortgage, registration of the 
transfer with the competent land register (Grundbuch).  A loan 
secured by a land charge can be assigned without the land charge, 
by way of a non-formal agreement between the seller and the 
purchaser.  Where the land charge is also transferred, such transfer 
has to be effected by written assignment of the land charge and, as 
applicable, (i) in the case of a certificated land charge, delivery of 
the land charge certificate, or (ii) in case of a non-certificated land 
charge, registration of the transfer with the competent land register.  
In addition, according to case law, the purchaser has to assume 
the seller’s obligations and restrictions as set forth in the security 
purpose agreement with regard to the conditions under which the 
land charge may be enforced.
Most mortgages and land charges in Germany are in non-certificated 
form.  The transfer of these may, depending on the values involved, 
result in significant costs in connection with the required registration 
of the transfer with the land register.  In addition, in many instances, 
sellers in securitisation transactions try to avoid a registration of 
the transfer to avoid having the obligor obtain knowledge of the 
assignment.  To achieve this, the parties often agree that the seller 
will act as a trustee for the purchaser in holding the land charge, 
which is, however, not possible in the case of a mortgage.  There 
is no clear guidance under German law as to whether such a trust 
relationship would be recognised in the insolvency of the seller, 
i.e., whether the purchaser would be entitled to require the seller’s 
insolvency administrator to transfer the land charge.
To address these issues, the German Banking Act 
(Kreditwesengesetz, KWG) provides for so-called “refinancing 
registers” (Refinanzierungsregister) to be maintained by banks 
in respect of receivables, including mortgages or land charges 
securing such receivables that such a bank or a third party owns but 
is obligated to transfer to a securitisation vehicle.  Without the need 
to perfect a sale at the outset of a transaction, the registration in a 
refinancing register provides the purchaser with the same right to 
segregate the concerned assets from the seller’s insolvency estate as 
would apply if a sale had been perfected.
Where consumer loans are assigned, the seller is under an obligation 
to notify the consumer of the assignment and provide details of 
the purchaser without undue delay.  Such an obligation does not 
apply where the seller and the purchaser agree that the seller shall 
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assignment effective, except where such notification is required 
by the underlying receivables contract.  However, a notification is 
required in order to cut off certain objections the obligor might have 
against the seller vis-à-vis the purchaser.  There are no requirements 
regarding the form of the notice.  Where the underlying receivables 
contract requires notification, the notification must comply with the 
applicable contractual requirements.  In addition, in such a scenario, 
any contractually required notification must be given before 
insolvency proceedings against the seller start, as the assignment 
would not be effective without such a notification.  In contrast, the 
notification can still be given after insolvency proceedings have 
started against the obligor in such a scenario.  Where a notification 
is required by applicable mandatory law, such notification has to 
comply with the applicable statutory requirements, which may, e.g., 
prescribe written form or the provision of certain information.  To 
the extent that more than one receivable or future receivables are 
assigned, the assignment notification may be given at once for all 
relevant receivables.

4.6 Restrictions on Assignment – General Interpretation. 
Will a restriction in a receivables contract to the 
effect that “None of the [seller’s] rights or obligations 
under this Agreement may be transferred or assigned 
without the consent of the [obligor]” be interpreted as 
prohibiting a transfer of receivables by the seller to 
the purchaser? Is the result the same if the restriction 
says “This Agreement may not be transferred or 
assigned by the [seller] without the consent of 
the [obligor]” (i.e., the restriction does not refer to 
rights or obligations)?  Is the result the same if the 
restriction says “The obligations of the [seller] under 
this Agreement may not be transferred or assigned by 
the [seller] without the consent of the [obligor]” (i.e., 
the restriction does not refer to rights)?

Such restrictions would likely be interpreted as prohibiting a transfer 
of receivables by the seller to the purchaser.

4.7 Restrictions on Assignment; Liability to Obligor. If 
any of the restrictions in question 4.6 are binding, 
or if the receivables contract explicitly prohibits 
an assignment of receivables or “seller’s rights” 
under the receivables contract, are such restrictions 
generally enforceable in your jurisdiction? Are there 
exceptions to this rule (e.g., for contracts between 
commercial entities)? If your jurisdiction recognises 
restrictions on sale or assignment of receivables 
and the seller nevertheless sells receivables to the 
purchaser, will either the seller or the purchaser be 
liable to the obligor for breach of contract or tort, or 
on any other basis?

Under German law, parties can enter into binding prohibitions on 
assignments, except in the case of, generally, merchants in respect of 
commercial transactions (see question 4.4 above).  The restrictions 
set out in question 4.6 above are generally enforceable.  However, 
such restrictions are not very common, because they generally do 
not prevent the assignment from being effective.  Where a seller sells 
a receivable in violation of a prohibition on assignments, it would 
generally be liable to the obligor for any financial damages suffered 
from such violation.  There is no clear guidance as to whether 
such liability for breach of contract would also apply in respect of 
commercial transactions among merchants and receivables against 
government agencies.

counter-claim against the seller before it obtained such knowledge, 
or (ii) such counter-claim against the seller has come due before the 
receivable owed by the obligor comes due, it may continue to offset 
the assigned receivable against its counter-claim against the seller.
Accordingly, although (as described above) the notification of the 
assignment of a receivable to the obligor is not required for an 
effective sale of a receivable under German law, such notification 
has the benefit (from the purchaser’s perspective) of preventing the 
obligor from being able to raise certain objections and exercising 
certain rights it may have against the seller vis-à-vis the purchaser.
Receivables governed by German law can generally be sold and 
assigned without the consent of the obligor, except where the 
underlying receivables contract contains a prohibition on such 
assignments.  Such a prohibition will usually be explicit, but can 
also be implied in the underlying receivables contract.  According 
to a 2007 decision by the German Supreme Court, neither 
German data protection laws nor contractual general bank secrecy 
obligations constitute an implied prohibition on assignments.  
However, according to a 2013 decision of the German Supreme 
Court, an implied prohibition on assignments does exist where 
the confidentiality of the data to which the receivables in question 
relate is protected by criminal law (e.g., a doctor’s patient data); 
accordingly, a valid assignment of any such receivables requires the 
obligor’s consent.
If the underlying receivables contract contains a prohibition on 
assignments, the seller may still sell (i.e., undertake to assign) 
receivables under German contract law principles, but it cannot 
effect a valid assignment in rem.  In such a scenario, the seller will 
be liable for any damages incurred by the obligor in connection with 
such a failed assignment.
However, a seller can effectively assign a receivable notwithstanding 
a contractual prohibition on assignments where both the seller and the 
obligor are corporate entities, partnerships or individual merchants, 
and either (i) the underlying receivables contract constitutes a 
commercial transaction, or (ii) the obligor is a government agency.  
Such an exception does not apply to loan receivables of a credit 
institution.  However, there is no clear guidance as to whether any 
such assignment might trigger a claim for damages or contractual 
penalties and whether an obligor might still satisfy its obligations 
under the underlying receivables contract vis-à-vis the seller in 
such a case notwithstanding any notification of the assignment to 
the obligor.  Accordingly, as such assignments raise significant 
risks that can only be avoided with the obligor’s consent, leading 
rating agencies do generally not issue the highest rating levels for 
securitisations where the effectiveness of the assignment has to be 
based on the exception described above.  

4.5 Notice Mechanics.  If notice is to be delivered to 
obligors, whether at the time of sale or later, are 
there any requirements regarding the form the notice 
must take or how it must be delivered? Is there any 
time limit beyond which notice is ineffective – for 
example, can a notice of sale be delivered after the 
sale, and can notice be delivered after insolvency 
proceedings against the obligor or the seller have 
commenced? Does the notice apply only to specific 
receivables or can it apply to any and all (including 
future) receivables? Are there any other limitations or 
considerations?

Pursuant to German law, as described in question 4.4 above, there 
is no need to notify the obligor about the assignment to make the 
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as a secured loan for insolvency law purposes, the insolvency 
administrator will be entitled to collect the receivables instead of 
the purchaser.  In addition, the insolvency administrator will be 
entitled to retain from the collection proceeds of the receivables 
a flat fee (haircut) of, approximately, 9 per cent for the benefit of 
the insolvency estate.  The amount of this fee may be adjusted 
in case the actual enforcement costs are significantly higher or 
lower.  Where the insolvency administrator permits the purchaser 
to collect the receivables, a 4 per cent fee for the benefit of the 
insolvency estate applies.  Where the insolvency administrator 
collects the receivables, the collection proceeds (after deduction 
of the applicable fees) will be distributed to the purchaser.  As a 
practical matter, secured creditors often agree to higher haircuts 
with insolvency administrators.

4.10 Continuous Sales of Receivables. Can the seller 
agree in an enforceable manner to continuous sales 
of receivables (i.e., sales of receivables as and when 
they arise)?  Would such an agreement survive and 
continue to transfer receivables to the purchaser 
following the seller’s insolvency?

The seller can agree in an enforceable manner to continuous sales 
of receivables.  In practice, this is generally achieved in factoring or 
securitisation transactions by providing for continuous or periodic 
sales and transfers of receivables through framework agreements 
between the seller and the purchaser, which govern the terms 
and conditions for each future sale and transfer of receivables.  
Under such framework agreements, the actual sale and transfer 
of the respective receivables is then, in case of a continuous sale, 
evidenced or, in case of periodic sales, effected through an exchange 
of data relating to the transferred receivables.  Such an exchange of 
data identifies the respective receivables to be transferred.  In case of 
the seller’s insolvency, a continuous or periodic sales arrangement 
would, however, not survive and continue for sales of receivables 
not consummated prior to the insolvency.  See also question 6.5.

4.11 Future Receivables. Can the seller commit in an 
enforceable manner to sell receivables to the 
purchaser that come into existence after the date of 
the receivables purchase agreement (e.g., “future 
flow” securitisation)? If so, how must the sale of 
future receivables be structured to be valid and 
enforceable? Is there a distinction between future 
receivables that arise prior to or after the seller’s 
insolvency?

The seller can commit in an enforceable manner to sell and assign 
receivables arising in the future pursuant to German law.  This 
requires that such receivables be sufficiently identifiable (see 
question 4.8 above).  There is no special structure required to 
make a sale of future receivables valid and enforceable.  Such a 
sale requires a corresponding assignment agreement between the 
seller and the purchaser (see question 4.2 above).  Under such an 
assignment agreement, the purchaser acquires ownership of the 
receivables when such receivables arise, provided that at such 
time other requirements for a valid assignment continue to be 
met.  Otherwise, the assignment fails.  An example of such a failed 
assignment of future receivables is, in particular, a situation where, 
after the opening of insolvency proceedings against the seller, a 
receivable comes into existence.  In such a scenario, the seller is no 
longer entitled to dispose of its assets, including by way of a transfer 
of receivables.  In practice, it can be difficult to determine whether 
or not a receivable actually constitutes a future receivable (e.g., 
a claim for future rental payments) to which the above rules are 

4.8 Identification. Must the sale document specifically 
identify each of the receivables to be sold? If so, what 
specific information is required (e.g., obligor name, 
invoice number, invoice date, payment date, etc.)? 
Do the receivables being sold have to share objective 
characteristics? Alternatively, if the seller sells all 
of its receivables to the purchaser, is this sufficient 
identification of receivables? Finally, if the seller sells 
all of its receivables other than receivables owing by 
one or more specifically identified obligors, is this 
sufficient identification of receivables?

With regard to German law-governed receivables, it is not required 
to identify specifically each of the receivables to be sold.  It is 
sufficient for the receivables to be identifiable (e.g., a sale of all 
of the seller’s receivables, a sale of receivables based on the initial 
letters of the names of the obligors, or a sale of all of the seller’s 
receivables but for those against one or more specifically identified 
obligors).

4.9 Respect for Intent of Parties; Economic Effects on 
Sale. If the parties describe their transaction in the 
relevant documents as an outright sale and explicitly 
state their intention that it be treated as an outright 
sale, will this description and statement of intent 
automatically be respected or will a court enquire into 
the economic characteristics of the transaction? If the 
latter, what economic characteristics of a sale, if any, 
might prevent the sale from being perfected? Among 
other things, to what extent may the seller retain: 
(a) credit risk; (b) interest rate risk; (c) control of 
collections of receivables; or (d) a right of repurchase/
redemption without jeopardising perfection?

A German court will take into account the economic characteristics 
of the transaction, rather than automatically respecting the parties’ 
description and statement of intent as an outright sale.  Pursuant 
to German law, the economic characteristics of a transaction have 
no influence on the perfection of a sale.  Notwithstanding the 
foregoing, economic characteristics would be reviewed for purposes 
of determining whether any sold receivables continue to form part 
of the seller’s insolvency estate, or whether the transaction has to 
be recharacterised as a secured loan for insolvency law purposes.  
There is no clear guidance in German case law or legal commentary 
on the recharacterisation issue and as to what kind of economic 
characteristics would be required for such a recharacterisation.
However, in this regard the general view in the market is as follows: 
A true sale of receivables requires an effective assignment of legal 
ownership (see question 4.2 above).  Where the seller retains the 
risk that the receivables exist and are legal, valid, binding and 
enforceable, this does not jeopardise the true sale character of 
the transaction.  The same applies to the continued servicing of 
the receivables by the seller.  Economic characteristics that could 
trigger a recharacterisation are, inter alia, if the seller retains a 
significant portion of the credit risk resulting from the receivables 
sold.  A retention of the credit risk can result from corresponding 
representations and warranties, repurchase obligations, automatic 
re-assignments, variable purchase prices, liquidity or credit 
enhancements granted by, or on behalf of, the seller or a first loss 
tranche position taken by the seller in the securitisation of the sold 
receivables.  However, a seller may retain some part of the credit 
risk corresponding to historical default rates and enforcement costs 
without triggering potential recharacterisation issues.
Where, upon the opening of insolvency proceedings of the seller of 
the receivables in Germany, a sale of receivables is recharacterised 
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5.3 Purchaser Security. If the purchaser grants 
security over all of its assets (including purchased 
receivables) in favour of the providers of its funding, 
what formalities must the purchaser comply with 
in your jurisdiction to grant and perfect a security 
interest in purchased receivables governed by the 
laws of your jurisdiction and the related security?

In such a scenario, the purchaser must individually grant a security 
interest in such assets, as German law does not provide for the 
concept of a floating charge over all assets of the chargor. Security 
interests in receivables can generally be granted by way of a formal 
pledge or a security assignment.
To perfect a formal pledge of a receivable (including corresponding 
guarantees), the parties must enter into a pledge agreement and 
notify the obligor.  To perfect a security assignment, which results 
in the transfer of legal ownership of the receivables (although the 
assignee undertakes to enforce the receivable only upon a default 
of the assignor and to reassign the receivables to the assignor upon 
the satisfaction of the secured obligations), no notification of the 
obligor is required, but the obligor may raise certain objections it 
may have vis-à-vis the seller against the purchaser, and it may also 
continue to have certain set-off rights.  As in practice assignors 
often try to avoid a notification of the obligor, generally security 
assignments are used as opposed to formal pledges of receivables, 
except in the case of inter-company receivables and bank accounts 
(as the notification of the obligor in such scenarios does not raise 
any such issues).  A few securitisation transactions in Germany have 
used pledges of receivables, but this continues to be an exception to 
standard market practice. 
In the case of inventory and other movable assets, security is 
generally granted by way of a security transfer as opposed to a 
formal pledge.  For the latter, the pledgee would need to obtain 
actual possession of the assets, whereas for a security transfer the 
indirect possession of the transferee is sufficient.  See also question 
4.3 above for additional requirements, as well as question 4.12 
above.

5.4 Recognition. If the purchaser grants a security 
interest in receivables governed by the laws of your 
jurisdiction, and that security interest is valid and 
perfected under the laws of the purchaser’s country, 
will it be treated as valid and perfected in your 
jurisdiction or must additional steps be taken in your 
jurisdiction?

The grant of security is generally subject to the same conflict of 
laws rules as the assignment of receivables (see question 3.1 
above).  According to these rules, vis-à-vis the purchaser and the 
secured party, a security interest would be treated as valid and 
perfected in Germany if the requirements under the selected law 
were satisfied and the respective receivables are permitted to be 
assigned pursuant to the law governing such receivables.  Vis-
à-vis the obligor, the question whether a security interest is valid 
and perfected is determined by the law governing the receivables.  
Where the receivables are governed by German law, the purchaser 
and the secured party need to take any additional steps as may be 
required under German law to grant a valid and perfected security 
interest vis-à-vis the obligor.  This also applies to the issue whether 
such a security interest is valid and perfected vis-à-vis third parties 
in case a German court, in line with prior case law, applies the law 
governing the receivables to this issue and not, as suggested by 
some legal commentators, the law of the seller’s jurisdiction (see 
question 3.1 above).

applicable, or rather an existing receivable that is not yet due (e.g., 
a repayment claim under a loan agreement).  See also question 6.5.

4.12 Related Security. Must any additional formalities 
be fulfilled in order for the related security to be 
transferred concurrently with the sale of receivables? 
If not all related security can be enforceably 
transferred, what methods are customarily adopted 
to provide the purchaser the benefits of such related 
security?

See generally question 4.3 above with regard to the transfer of 
collateral.  Related security consisting of receivables assigned 
by way of security assignment (Sicherungsabtretung) as well as 
guarantees (Garantien), are transferred by way of an assignment 
agreement between the seller and the purchaser.  Insurance claims are 
also assigned; depending upon the terms of the underlying insurance 
policies, this may require the notification to, and sometimes the prior 
consent of, the insurer.  Where the respective collateral includes 
security over inventory and/or other movable assets created by way 
of a security transfer (Sicherungsübereignung), the purchaser needs 
to obtain at least indirect possession of the respective inventory 
and/or other movable assets.  Where sold receivables are secured 
by a pledge (Pfandrecht) or surety (Bürgschaft), no additional 
arrangements are necessary to transfer such related security, as it 
is automatically transferred together with the sold receivables.  See 
also question 5.3 below.

4.13 Set-Off; Liability to Obligor. Assuming that a 
receivables contract does not contain a provision 
whereby the obligor waives its right to set-off against 
amounts it owes to the seller, do the obligor’s set-off 
rights terminate upon its receipt of notice of a sale? 
At any other time? If a receivables contract does 
not waive set-off but the obligor’s set-off rights are 
terminated due to notice or some other action, will 
either the seller or the purchaser be liable to the 
obligor for damages caused by such termination?

As to the impact of an assignment on the obligor’s set-off rights, 
see question 4.4 above.  Notwithstanding such statutory protections, 
neither the seller nor the purchaser would be liable to the obligor 
for the termination of the obligor’s set-off rights as a result of the 
assignment.

5 Security Issues

5.1 Back-up Security. Is it customary in your jurisdiction 
to take a “back-up” security interest over the seller’s 
ownership interest in the receivables and the related 
security, in the event that an outright sale is deemed 
by a court (for whatever reason) not to have occurred 
and have been perfected?

This is not customary in Germany.

5.2  Seller Security. If it is customary to take back-up 
security, what are the formalities for the seller 
granting a security interest in receivables and related 
security under the laws of your jurisdiction, and for 
such security interest to be perfected?

This does not apply in Germany (see question 5.1 above).
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generally created by way of a formal pledge (see question 5.3 above).  
The grant of security over a bank account pursuant to a foreign law 
raises substantial risks that a German court may not recognise such 
security (especially where the foreign law security does not meet 
the requirements of a formal pledge under German law, in particular 
the notification of the account bank) and is, therefore, not customary 
in Germany.

5.8 Enforcement over Bank Accounts. If security over 
a bank account is possible and the secured party 
enforces that security, does the secured party 
control all cash flowing into the bank account from 
enforcement forward until the secured party is repaid 
in full, or are there limitations?  If there are limitations, 
what are they?

Where security over a bank account was created by way of a formal 
pledge, the underlying pledge agreement may provide that, in an 
enforcement scenario, the pledgee be able to control all cash flowing 
into the bank account until the repayment in full of the secured 
obligations (subject to corresponding arrangements with the account 
bank, see question 5.6 above).  Where insolvency proceedings 
have been started against the owner of the account, the pledgee 
will not control the cash flow.  It will (subject to any challenges 
by the insolvency administrator) only be able to enforce the pledge 
for any amounts that were already credited to the account when the 
insolvency proceedings were started. 

5.9 Use of Cash Bank Accounts. If security over a bank 
account is possible, can the owner of the account 
have access to the funds in the account prior to 
enforcement without affecting the security? 

The parties can agree that the owner of the account have access to 
the funds in the account prior to an enforcement without affecting 
the security.  However, any funds debited from the account will no 
longer constitute collateral.

6 Insolvency Laws

6.1 Stay of Action. If, after a sale of receivables that is 
otherwise perfected, the seller becomes subject to 
an insolvency proceeding, will your jurisdiction’s 
insolvency laws automatically prohibit the purchaser 
from collecting, transferring or otherwise exercising 
ownership rights over the purchased receivables (a 
“stay of action”)? If so, what generally is the length of 
that stay of action?  Does the insolvency official have 
the ability to stay collection and enforcement actions 
until he determines that the sale is perfected? Would 
the answer be different if the purchaser is deemed to 
only be a secured party rather than the owner of the 
receivables?

Upon an insolvency filing, German insolvency courts generally first 
initiate so-called “preliminary insolvency proceedings” and appoint 
a “preliminary insolvency administrator”, for purposes of  reviewing 
whether (i) an insolvency ground exists, and (ii) the insolvency 
estate would cover the costs of the insolvency proceedings.  Such 
“preliminary proceedings” generally last one to three months.  
As a general matter, there is no stay of action before or after the 
opening of insolvency proceedings.  However, during “preliminary 
proceedings” German insolvency courts may order a stay of action 
with regard to assets not belonging to the insolvency estate, including 
with regard to purchasers of receivables in true sale transactions or 

5.5 Additional Formalities. What additional or different 
requirements apply to security interests in or connected 
to insurance policies, promissory notes, mortgage 
loans, consumer loans or marketable debt securities?

Any such security interests can also be granted by way of a formal 
pledge or a security assignment.  Security over debt securities is 
generally created by way of a formal pledge.  The additional 
requirements described in question 4.3 above also apply to the grant 
of security over these types of instruments.  Depending upon the 
terms of the underlying insurance policies, the grant of security over 
insurance claims generally requires the notification of the insurer to 
become effective.

5.6 Trusts. Does your jurisdiction recognise trusts? If not, 
is there a mechanism whereby collections received by 
the seller in respect of sold receivables can be held 
or be deemed to be held separate and apart from the 
seller’s own assets until turned over to the purchaser?

German law concepts of fiduciary relationships and trusts deviate 
in many respects from those under English and U.S. law.  This 
is particularly true of trusts over assets (e.g., receivables or bank 
accounts).  A mere trust agreement does not sufficiently separate 
the assets from the seller’s insolvency estate and would not be 
recognised in the seller’s insolvency.  The same applies to an 
economic or equitable interest of the purchaser in an asset.  However, 
depending upon the law applicable to a trust and the possibility of 
a reconciliation of the foreign law trust concept with German law 
concepts, German courts might recognise trusts over assets that are 
not governed by German law to segregate the assets from the seller’s 
insolvency estate. 
To achieve a separation from the seller’s insolvency estate, notifying 
the obligor of the assignment and collecting the receivables into an 
account of the purchaser seems to be the safest way.  Where the 
parties do not wish to notify the obligor or such notification would 
be difficult, the parties may agree that the seller continue to collect 
the receivables, but into accounts that were specifically set up 
for such purpose and either pledged to the purchaser or set up as 
escrow accounts (which are generally recognised under German 
law, see question 5.7 below).  However, preference periods might 
be applicable to any collections and/or disbursements from such 
accounts (see question 6.3 below).  Where it is not possible to use 
such accounts, the seller should pledge its “general” collection 
account to the purchaser.  However, such a pledge does generally 
not protect the purchaser with regard to collections received prior to 
the opening of insolvency proceedings against the seller, and might 
be in conflict with prior-ranking standard pledges of the account 
bank.  Such standard pledges of account banks are customary in 
Germany.  In such a scenario, a purchaser depends on the automatic 
termination of the seller’s right to collect the receivables triggered 
by certain events, a subsequent redirection of the collections by the 
seller, and frequent sweeps of the seller’s general account.

5.7 Bank Accounts. Does your jurisdiction recognise 
escrow accounts? Can security be taken over a bank 
account located in your jurisdiction? If so, what is 
the typical method? Would courts in your jurisdiction 
recognise a foreign law grant of security (for example, 
an English law debenture) taken over a bank account 
located in your jurisdiction?

German law does generally recognise escrow accounts (see question 
5.6 above). Security over a bank account located in Germany is 
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such time), if such actions were taken (i) during the last month prior 
to the insolvency filing or after such filing, (ii) during the second 
or third last month prior to the insolvency filing, if the debtor was 
illiquid at such time, or (iii) during the second or third last month 
prior to the insolvency filing, if the creditor was aware at the time 
when such action was taken that it was detrimental to the debtor’s 
third-party creditors.
Furthermore, the insolvency administrator may challenge 
transactions (Rechtsgeschäfte) entered into by the debtor if these 
directly impaired the debtor’s third-party creditors and were done 
(i) during the three months prior to the insolvency filing, provided 
that at such time the debtor was illiquid and the creditor knew of 
such illiquidity, or (ii) after the insolvency filing, if at such time the 
creditor knew of the debtor’s illiquidity or of the filing.
Any action taken without any consideration may also be challenged 
by the insolvency administrator, unless it was performed more than 
four years prior to the insolvency filing.
Finally, the insolvency administrator is entitled to challenge actions 
taken with the intent (as known to the creditor) to impair the 
debtor’s third-party creditors, provided that the creditor was aware 
of such intent and the action was taken within ten years prior to the 
insolvency filing or after such filing.
An insolvency administrator’s clawback rights are more restricted in 
the case of actions taken by the debtor for which there was immediate 
and equivalent consideration (e.g., with regard to the extension 
of security, if such security constituted equivalent (gleichwertig) 
security and there was a direct nexus (unmittelbarer Zusammenhang) 
of the extension of security with the extension of a credit).  Any such 
action is considered a “cash transaction” (Bargeschäft) and may be 
challenged by the insolvency administrator only where the debtor 
acted with intent to impair its third-party creditors.  “Equivalence” 
may also exist if there is a certain level of over-collaterisation.  A 
“direct nexus” requires that there be no significant time difference 
between the extension of the credit and the extension of security.  
However, no “cash transaction” exists where the debtor extended 
security with regard to a pre-existing claim without any explicit 
contractual obligation to do so; this also applies to the extension of 
a new credit where the parties agree that the security granted for the 
new credit will also secure a pre-existing debt for which previously 
no security was granted.
In addition, German law provides for certain rebuttable presumptions 
that facilitate the challenge by an insolvency administrator of 
transactions between the debtor and its related parties (affiliates).  
Inter alia, the insolvency administrator is entitled to challenge 
any transaction between the debtor and a related party that was (i) 
entered into for consideration during the last two years preceding 
the insolvency filing, (ii) directly detrimental to the debtor’s third-
party creditors, or (iii) performed by the debtor with the intent to 
impair its third-party creditors, unless the related party can prove 
that it was not aware of such intent.
In October 2015, the German Government issued a draft bill with 
amendments to the clawback régime described above, with the goal 
to increase legal certainty, in particular in relation to the challenge of 
transactions taken with the intent to impair the debtor’s third-party 
creditors.  In the latter respect, the draft amendments provide, inter 
alia, that (i) accommodations (e.g., deferrals, waivers or instalments) 
discussed with or granted by a creditor shall no longer be considered 
to constitute a strong indication that such a creditor knew of the 
debtor’s illiquidity at that point in time, and (ii) the preference 
period for such transactions shall be decreased from 10 to four 
years.  Furthermore, under the draft bill an additional requirement 
for any challenge of “cash transactions”, besides the existence of 
intent to impair the debtor’s third parties, would be the other party’s 

holding security pursuant to a security assignment over receivables.  
Upon the opening of (actual) insolvency proceedings, the purchaser 
of the receivables may only collect the receivables if the transaction 
is not recharacterised as a secured loan transaction.  In case of 
such a recharacterisation, the assignment in rem of the receivables 
is treated as a security assignment.  In such a case, the insolvency 
administrator is entitled to collect the respective receivables and to 
deduct a haircut from the collection proceeds, all as described in 
question 4.9 above.  See also question 6.2 below.

6.2 Insolvency Official’s Powers. If there is no stay 
of action under what circumstances, if any, does 
the insolvency official have the power to prohibit 
the purchaser’s exercise of rights (by means of 
injunction, stay order or other action)?

During “preliminary insolvency proceedings”, German insolvency 
courts may order a stay of action (see question 6.1 above).  In 
addition, German insolvency courts may have the right to issue an 
order entitling a “preliminary insolvency administrator” to collect 
receivables over which security was granted by way of a security 
assignment.
Once insolvency proceedings against the seller have been opened, 
no injunction, stay order or similar court order may be issued in 
respect of a true sale transaction.  Furthermore, in the case of a 
recharacterisation of a transaction as a secured loan transaction, no 
such injunction or order is required, as the insolvency administrator 
has the exclusive right to collect the receivables. Where the 
insolvency administrator is determining whether or not a transaction 
has to be recharacterised as a secured loan transaction, he or she 
will, as a practical matter in order to prevent the purchaser from 
collecting the receivables, generally notify the obligors about the 
review.  The obligors will then, in turn, generally stop making any 
payments to the purchaser.

6.3 Suspect Period (Clawback). Under what facts or 
circumstances could the insolvency official rescind 
or reverse transactions that took place during 
a “suspect” or “preference” period before the 
commencement of the insolvency proceeding? What 
are the lengths of the “suspect” or “preference” 
periods in your jurisdiction for (a) transactions 
between unrelated parties, and (b) transactions 
between related parties?

During applicable preference periods, the insolvency administrator 
may challenge (clawback) legal actions by the insolvent debtor 
that impair third-party creditors, provided that certain additional 
statutory requirements are met.  Applicable preference periods run 
from one month to ten years prior to the insolvency filing.  Any 
clawback under these rules is governed by statutory rules and not 
(like in many other jurisdictions) at the discretion of the insolvency 
court.  
One of the most frequently used challenges applied by insolvency 
administrators relates to the grant of security or satisfaction of a 
claim by the (now insolvent) debtor where such action was taken 
(i) during the last three months prior to the insolvency filing, and at 
such time the debtor was unable to pay its debts as they came due 
(illiquid) and the creditor was aware of such inability, or (ii) after the 
insolvency filing, provided that at such time the creditor was aware 
of the debtor’s inability to pay its debts or of the filing.
The insolvency administrator may also challenge actions by which 
the debtor extended security to a creditor or satisfied a claim to 
which such creditor was not entitled (or not entitled in such way or at 
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providing for a series of sales under a single master agreement, the 
election right may also relate to sales that were consummated in the 
past.  To prevent such risk, each sale under the master agreement 
should be structured as an independent transaction.
In the case of mutually unperformed contracts underlying the sold 
receivables for which the insolvency administrator has an election 
right and elects performance, any future payments by the obligors 
are due to the insolvency estate and not to the purchaser.  Where 
the insolvency administrator rejects performance, the receivables 
will not come due.  Accordingly, unless the cash flows required 
to service the asset-backed securities are otherwise facilitated, a 
successful securitisation generally requires that the entitlement 
of the insolvency administrator to reject or elect performance 
not apply to the underlying receivables contracts.  In addition, an 
assignment of future receivables coming into existence after the 
opening of insolvency proceedings (as opposed to the assignment of 
previously existing receivables that come due after the opening of 
the insolvency proceedings) is not enforceable.
In the case of a seller/lessor’s insolvency, leases and leasing 
agreements for movables are not subject to the above-described 
election right of the insolvency administrator if the acquisition of 
the leased movables was financed by a third party and that third 
party has been granted security by way of a security transfer of the 
leased objects.  No clear guidance is available for scenarios in which 
the lessor is not identical to the owner of the leased objects, which 
is not uncommon in the German leasing market.  The answer to 
the question whether or not the receivables under such agreements 
constitute, for German insolvency law purposes, future receivables 
depends on the facts and circumstances at hand, in particular on 
the terms of the applicable lease or leasing agreements. Instalments 
due under so-called “financial leasing” contracts are generally 
considered not to constitute future receivables, but to come into 
existence upon the conclusion of the leasing agreement and come 
due from time to time.
Leases with regard to real estate are not subject to the insolvency 
administrator’s election right but may be terminated by the 
insolvency administrator subject to certain statutory notice periods, 
notwithstanding the agreed term of the lease.  In addition, lease 
receivables under real estate leases constitute future receivables and 
cannot be validly assigned vis-à-vis the seller’s/lessor’s insolvency 
estate in case they fall in the period after the month in which the 
insolvency proceedings are opened (or, where the opening date is 
later than the 15th day of a month, the following month).  However, 
any such lease receivables can be (and customarily are) covered by 
a mortgage or land charge over the relevant real estate that can be 
enforced by the mortgagee in the seller’s/lessor’s insolvency.
In the case of a securitisation of fully distributed bank loans, the 
insolvency administrator’s election right does not apply, as such 
loan agreements are not considered executory contracts.  In addition, 
receivables coming due from time to time under a bank loan are not 
considered future receivables.

6.6 Effect of Limited Recourse Provisions. If a debtor’s 
contract contains a limited recourse provision (see 
question 7.3 below), can the debtor nevertheless be 
declared insolvent on the grounds that it cannot pay 
its debts as they become due?

In Germany, SPE debtors are generally in the form of limited 
liability companies (GmbHs).  Management of such companies is 
under a statutory obligation to file for the opening of the insolvency 
proceedings if the debtor is either unable to pay its debts as they 
come due (i.e., illiquid) or over-indebted.  Where the parties have 
validly agreed to a limited recourse provision (see question 7.4 

awareness that the debtor acted with such intent.  Other proposed 
amendments relate, inter alia, to the clawback of payments of wages 
to employees, the clawback of claims resulting from enforcement 
measures, and interest rates for clawback claims.  Most recently, 
in a meeting of the Legal Committee of the German Parliament at 
the end of February 2016, it was also discussed whether besides 
employees other stakeholders such as craftsmen, manufacturers, 
vendors and suppliers should also benefit from additional protection 
from clawback rights.

6.4 Substantive Consolidation. Under what facts or 
circumstances, if any, could the insolvency official 
consolidate the assets and liabilities of the purchaser 
with those of the seller or its affiliates in the 
insolvency proceeding?

German insolvency law does not provide for the consolidation of 
assets and liabilities of the purchaser with those of the seller or its 
affiliates.  In certain (rare) circumstances, liability under “piercing 
the corporate veil” principles may arise under general corporate law, 
but this does not result in any consolidation of assets and liabilities.  A 
pending draft bill (introduced in January 2014) of the Act to Facilitate 
the Handling of Group Insolvencies (Entwurf eines Gesetzes zur 
Erleichterung der Bewältigung von Konzerninsolvenzen) provides 
for special rules relating to the insolvency of group companies.  
Such draft bill provides for increased cooperation among the parties 
in separate insolvency proceedings in respect of various group 
companies, but there continue to be no plans for introducing a 
substantive consolidation of assets and liabilities in German law.
EU Regulation 2015/848, which will become effective in mid-
2017, includes, inter alia, procedural rules for the coordination of 
insolvency proceedings of members of a corporate group.

6.5 Effect of Insolvency on Receivables Sales. If 
insolvency proceedings are commenced against 
the seller in your jurisdiction, what effect do those 
proceedings have on (a) sales of receivables that 
would otherwise occur after the commencement of 
such proceedings, or (b) sales of receivables that only 
come into existence after the commencement of such 
proceedings?

Pursuant to German law, insolvency administrators are entitled 
to elect whether to accept or reject the performance of so-called 
executory contracts, i.e., contracts that have not been fully performed 
by at least one party.  Such an election right of the insolvency 
administrator affects future sales of receivables, as well as mutually 
unperformed contracts underlying the (existing) receivables sold and 
the assignment of receivables that have not yet come into existence 
(i.e., future receivables).  Where an insolvency administrator 
is not entitled to exercise such election with regard to a contract 
relating to underlying receivables, such contract continues to bind 
the insolvency estate and the counterparty.  However, as discussed 
below, this does not automatically result in the enforceability of the 
sale and assignment of receivables under such contract.
Where the receivables purchase agreement has not been fully 
performed by at least one party, it may also be subject to the 
insolvency administrator’s election right; this applies in particular 
to the sale of future receivables.  However, such a scenario can 
generally be avoided by corresponding language in the receivables 
purchase agreement in case of term deals.  Such deals are generally 
not subject to the insolvency administrator’s election right, as 
the seller (by assigning the receivables) has fully performed its 
respective obligations.  In the case of a revolving securitisation 
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7.2 Securitisation Entities. Does your jurisdiction have 
laws specifically providing for establishment of 
special purpose entities for securitisation? If so, 
what does the law provide as to: (a) requirements for 
establishment and management of such an entity; (b) 
legal attributes and benefits of the entity; and (c) any 
specific requirements as to the status of directors or 
shareholders?

There are no laws in Germany that would provide for the establishment 
of special purpose entities for securitisations.  Due to adverse trade tax 
issues that applied until 2003 (see question 9.6 below), no German 
entities were used as purchaser vehicles in securitisation transactions.  
Following the introduction of a trade tax exemption for certain 
purchaser vehicles in bank loan securitisation transactions, there have 
been a number of transactions involving German purchaser vehicles, 
including transactions under the German True Sale Initiative.

7.3 Limited-Recourse Clause. Will a court in your 
jurisdiction give effect to a contractual provision in 
an agreement (even if that agreement’s governing law 
is the law of another country) limiting the recourse of 
parties to that agreement to the available assets of 
the relevant debtor, and providing that to the extent 
of any shortfall the debt of the relevant debtor is 
extinguished?

See question 7.4 below.

7.4 Non-Petition Clause.  Will a court in your jurisdiction 
give effect to a contractual provision in an agreement 
(even if that agreement’s governing law is the law 
of another country) prohibiting the parties from: (a) 
taking legal action against the purchaser or another 
person; or (b) commencing an insolvency proceeding 
against the purchaser or another person?

Limited-recourse and non-petition clauses are generally considered 
valid and enforceable under German law, and German courts will 
generally give effect to such arrangements notwithstanding the 
governing law, provided that the parties have validly chosen such 
law in accordance with the rules described in question 2.3 above.  
Where the governing law is German law, such clauses might not 
be valid and enforceable if the relevant underlying claim is based 
upon the wilful misconduct or gross negligence of the purchaser.  
See, however, question 7.6 below regarding the obligation of the 
management of certain types of companies organised under German 
law to file for insolvency upon illiquidity or over-indebtedness.

7.5 Priority of Payments “Waterfall”. Will a court in your 
jurisdiction give effect to a contractual provision in an 
agreement (even if that agreement’s governing law is 
the law of another country) distributing payments to 
parties in a certain order specified in the contract?

“Waterfall” or “priority of payments” arrangements may be validly 
agreed among creditors (and with the debtor), and German courts 
generally will give effect to these in an agreement notwithstanding 
the governing law, provided that the parties have validly chosen such 
law in accordance with the rules described in question 2.3 above.  
Where the debtor is also party to such an agreement, however, the 
parties cannot validly agree to amend the statutory order of priority 
provided for by German insolvency law.  As an exception, a creditor 
may agree to be treated deeply subordinated in its debtor’s insolvency.  
However, this is usually not intended by customary “waterfall” or 

below), such agreement would prevent the debtor from becoming 
illiquid, as the respective payment obligations would not come due.  
However, where the debtor does not have enough funds available 
to meet any of its other obligations that are not subject to a limited-
recourse provision, it could still become illiquid and would therefore 
not be considered insolvency-remote.  In addition, where a limited-
recourse provision provides for the conditional cancellation of the 
obligations of the debtor that are not covered by its assets, such 
provision should prevent the debtor from becoming over-indebted.  
However, this would not be the case where a mere subordination 
of the relevant debt is agreed.  A conditional cancellation (or 
subordination) of debt may, however, have adverse tax implications 
for the debtor.

7 Special Rules

7.1 Securitisation Law. Is there a special securitisation 
law (and/or special provisions in other laws) in 
your jurisdiction establishing a legal framework 
for securitisation transactions? If so, what are the 
basics?

Germany has no special securitisation laws and/or special provisions 
in other laws that would establish a legal framework for securitisation 
transactions.  However, certain typical aspects of securitisations are 
addressed in special statutes.  European banking laws provide for 
special rules applicable for credit institutions and investment firms 
investing in, sponsoring or originating securitisation transactions.  
Such rules provide, in particular, that such institutions are prohibited 
from investing in securitisation transactions where the originator 
does not retain, on an on-going basis, a net economic interest in the 
transaction of at least 5 per cent.  In addition, institutions investing 
in securitisation transactions must have a comprehensive and 
thorough knowledge of the positions (and their underlying assets) 
they are investing in, and establish formal procedures to ensure 
this and to monitor such positions.  Comparable restrictions on 
investments in securitisation transactions by insurance companies 
and pension funds came into force in January 2016.  Funds under the 
AIFMD are already subject to comparable restrictions.  Although 
the rules are generally only applicable to the above, they indirectly 
affect other originators as well, because these have to structure their 
securitisation transactions in a corresponding way (by retaining an 
economic interest as well as certain reporting obligations), in order 
to allow institutions to invest in these.
In September 2015, The European Commission issued a proposal 
for a “Simple, Transparent and Standardised (STS) Securitisation 
Regulation”, in order to restart the securitisation market and 
to consolidate in a single regulation the existing European risk 
retention regime, which is currently scattered across several different 
legislative pieces.  STS-compliant securitisations will benefit from 
a more favourable risk-weighting under various frameworks (e.g. 
CRR II, Solvency II).  Key features of the STS securitisation 
proposal are, inter alia: (i) a direct obligation on securitisation 
originators, sponsors and original lenders to retain 5% of the net 
economic interest and to disclose corresponding information to 
investors (as opposed to the current régime, under which investors 
are obliged to verify that originators, sponsors and original lenders 
comply with such requirement); (ii) an extension of due diligence 
requirements of investors to all types of institutional investors; 
(iii) an obligation of issuers to self-certify compliance with STS 
criteria, subject to strict sanctions; and (iv) specific criteria for STS 
securitisations.

King & Spalding LLP Germany



ICLG TO: SECURITISATION 2016 181WWW.ICLG.CO.UK
© Published and reproduced with kind permission by Global Legal Group Ltd, London

G
er

m
an

y

8.3 Data Protection. Does your jurisdiction have laws 
restricting the use or dissemination of data about or 
provided by obligors? If so, do these laws apply only 
to consumer obligors or also to enterprises?

The most important German data protection law is the Federal Data 
Protection Act (Bundesdatenschutzgesetz, BDSG), which restricts the 
use and dissemination of data about or provided by obligors.  The 
BDSG is only applicable to personal data of individuals, including in 
their capacity as merchants and employees.  Some legal commentators 
have taken the view that the BDSG also applies to partnerships that have 
individuals as partners.  The BDSG provides that, unless the respective 
individual has previously consented to the transfer of its personal data, 
a transfer is permissible only if the transferor’s interest with regard to 
the transfer of such data outweighs the interest of the individual not to 
have its personal data transferred.  According to the majority view, in a 
typically structured securitisation transaction, such balance of interests 
generally results in the permissibility of the transfer of such data.  In 
particular, this is the case where a securitisation transaction involves a 
data trustee as referred to in the German bank regulator’s securitisation 
release as described below.  Such a data trustee is, however, not always 
used in case of securitisations not involving bank assets.
In addition to data protection laws, banks in Germany are subject to 
bank secrecy restrictions vis-à-vis their customers (be it individuals 
or other customers).  These restrictions are considered to be of a 
contractual nature.  Such bank secrecy restrictions are generally 
included in the general business terms of banks and, even where this 
is not the case, German courts consider these restrictions to be implied 
in such relationship.  According to the German bank regulator’s 1997 
release on the securitisation of German bank assets, the regulator 
is of the opinion that bank secrecy restrictions are complied with 
in a securitisation restriction where the seller bank continues to 
service the bank loans sold, because no transfer of obligor-related 
information to the purchaser is required.  Where a substitute servicer 
is appointed, the regulator generally demands that the substitute 
servicer constitute a credit institution domiciled within the EU or the 
European Economic Area.  On the basis of this release, the disclosure 
of information is considered permissible (i) to the extent required 
for an effective assignment, in case the purchaser receives obligor-
related information in anonymised form and the complete set of 
information is being deposited with an independent data trustee, and 
(ii) to the extent such information is “strictly technically required” to 
be transferred, and transferred in anonymised form, to third parties 
(such as rating agencies, auditing firms or security trustees) subject to 
confidentiality obligations.  Even though the German bank regulator’s 
view is not binding on German courts, it is generally considered to 
have a persuasive effect.  The majority view considers securitisation 
transactions meeting the requirements of the 1997 release to be in 
compliance with bank secrecy restrictions.  In addition, the German 
bank regulator confirmed in a 2007 release its position in the 1997 
release and stated that it will consider, in light of the 2007 German 
Supreme Court’s decision described in question 4.4 above, whether 
the requirements set forth in the 1997 release have to be revised.
No data protection or bank secrecy issues arise where the obligor 
has consented to the transfer of its data.  Such approval may be 
included in a general consent to a sale and assignment of receivables 
for refinancing purposes.  Some German banks have amended their 
general business terms to that effect.  However, such consent is 
probably invalid if it is included in general business terms providing 
for the permission of the assumption of the entire loan agreement by a 
purchaser, unless the purchaser is specifically identified in the general 
business terms or the obligor is given the right to terminate the loan in 
case the loan agreement is transferred (see question 4.3 above).

“priority of payments” provisions, as such a provision would benefit 
all other creditors and not only the creditors that agreed to such 
provisions. In the debtor’s insolvency, the creditors that are parties 
to such provisions would be treated as creditors of the same rank for 
insolvency law purposes and be obligated to distribute any amounts 
received by them pursuant to the agreed priorities.

7.6 Independent Director. Will a court in your jurisdiction 
give effect to a contractual provision in an agreement 
(even if that agreement’s governing law is the 
law of another country) or a provision in a party’s 
organisational documents prohibiting the directors 
from taking specified actions (including commencing 
an insolvency proceeding) without the affirmative 
vote of an independent director?

In respect of a German SPE, a German court would generally 
give effect to such a contractual provision in an agreement, 
notwithstanding the governing law, provided that the parties have 
validly agreed to such choice of law in accordance with the rules 
described in question 2.3 above.  However, the statutory obligation 
to file for the opening of insolvency proceedings in case the company 
is either unable to pay its debts as they come due or over-indebted, 
and the incurrence of personal liability for damages and criminal 
liability upon a breach of such obligation by the SPE’s management, 
would remain unaffected by any such contractual provision in the 
transaction documents or the SPE’s organisational documents.

8 Regulatory Issues

8.1 Required Authorisations, etc. Assuming that the 
purchaser does no other business in your jurisdiction, 
will its purchase and ownership or its collection 
and enforcement of receivables result in its being 
required to qualify to do business or to obtain any 
licence or its being subject to regulation as a financial 
institution in your jurisdiction?  Does the answer to 
the preceding question change if the purchaser does 
business with other sellers in your jurisdiction?

The purchase and ownership of receivables by the purchaser, and 
its collection and enforcement of receivables owned by itself, do, 
according to the general market view, not trigger any licensing 
requirements in Germany.  The reason is that securitisation 
transactions do not involve the transfer of any undrawn commitments.  
This view has been confirmed by the German bank regulator for 
revolving securitisations, in connection with the introduction of a 
new licensing requirement for factoring services providers.

8.2 Servicing. Does the seller require any licences, etc., 
in order to continue to enforce and collect receivables 
following their sale to the purchaser, including to 
appear before a court? Does a third party replacement 
servicer require any licences, etc., in order to enforce 
and collect sold receivables?

No licensing or registration requirement applies where the seller 
continues to service the sold receivables that were originated by 
it.  However, where a third party services the receivables on behalf 
of the purchaser, such party generally must be registered under the 
German Legal Services Act (Rechtsberatungsgesetz).  Accordingly, 
as a practical matter, this registration requirement is only applicable 
in the case of a transfer of the servicing from the seller to a 
replacement servicer. In addition, any servicer must comply with 
German data protection laws (see question 8.3 below).
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mechanism as such.  However, in particular situations a withholding 
obligation may apply:
A withholding tax at a rate of 26.375 per cent (a 25 per 
cent withholding tax plus a 5.5 per cent surcharge thereon 
(Solidaritätszuschlag)) may apply if, due to the underlying facts 
and the parties’ commercial interests, the receivables qualify 
as so-called hybrid debt instruments (e.g., participating loans, 
profit-contingent or convertible bonds).  A contingent payment 
obligation of the obligor subject to available liquidity (cash or other 
funds) may be sufficient to characterise a loan arrangement as a 
participating loan.  Where the seller or purchaser (i.e., the economic 
owner of the receivable) is a German tax resident (or provides for 
a respective German permanent establishment to which receivable 
are allocated), a withholding tax can be credited or refunded upon 
tax assessment based on particular German tax filing obligations.  
A non-German tax resident may also be entitled to a refund of 
German withholding tax either under an applicable tax treaty or 
the EU-Parent-Subsidiary Directive and/or, if it is a corporation, 
can claim a reduced withholding tax rate of 15.825 per cent under 
German domestic tax law.
Furthermore, the German tax authorities may assess an obligation 
on an obligor to withhold tax at a rate of 26.375 per cent (or 15.825 
per cent in case of a corporate taxpayer) on interest payments to a 
foreign tax payer (economic owner) if such payment is subject to 
tax in Germany and such withholding tax appears to be required for 
safeguarding Germany’s taxation right (and not excluded under any 
applicable tax treaty).  Non-German tax residents purchasing loan 
receivables are not subject to German tax with interest income as 
such.  However, interest payments can be considered German source 
income if a particular link to German sources exist.  According to 
German local tax provisions, this link exists, e.g., in the case of 
interest payments that are made on receivables secured by German 
situs real estate.  If Germany is entitled to tax such income from 
interest payments under an applicable tax treaty, tax withheld may 
be credited or refunded upon tax assessment on the purchaser, which 
requires a German tax filing by the purchaser as well.
Non-interest bearing payment obligations and/or claims with a 
maturity of more than one year are generally split into a principal 
portion and an interest portion for tax purposes.  Such split follows a 
particular calculation mechanism in that, for computing the interest 
portion, a (mandatory) rate of 5.5 per cent per annum is applied (so 
called discounting (Abzinsung)).  The sale of trade receivables at a 
discount does not create a risk that the calculated discount may be 
recharacterised as interest income in whole or in part, except where 
a portion of the purchase price is payable upon collection of the 
receivable.  In the latter situation the German tax authorities might 
recharacterise the deferred purchase price in part as interest income 
if the deferral exceeds a period of one year.  However, German 
withholding tax would only in exceptional circumstances (as set out 
above) apply to any such interest portion.

9.2 Seller Tax Accounting. Does your jurisdiction require 
that a specific accounting policy is adopted for tax 
purposes by the seller or purchaser in the context of a 
securitisation?

There is currently no specific accounting policy for tax purposes in 
the context of a securitisation.  In general, German GAAP are also 
applicable and binding for German tax law.  The definition of and the 
criteria for economic ownership (wirtschaftliches Eigentum) are very 
much comparable under German GAAP and German tax law.  Key 
for the accounting treatment of the sale of receivables for the seller 
and the purchaser is whether such sale can be considered a true sale 

8.4 Consumer Protection. If the obligors are consumers, 
will the purchaser (including a bank acting as 
purchaser) be required to comply with any consumer 
protection law of your jurisdiction? Briefly, what is 
required?

As the originator of the receivables, the seller is generally 
responsible for compliance with German consumer protection laws.  
Any violation of consumer protection laws may affect the validity 
of the receivables agreements or give the obligor a rescission right.  
Accordingly, the receivables purchaser should review whether the 
seller has complied with such laws.  In addition, under current 
market practice, the receivables seller has to grant the purchaser 
corresponding representations and warranties.  Consumer protection 
laws are of particular relevance where securitisation transactions 
involve (i) loan agreements, (ii) receivables agreements entered into 
at the obligor’s place of residence, or (iii) receivables contracts that 
are based on the seller’s general business terms.
In respect of consumer loans, consumer protection laws require 
that the lender notify its consumer obligor three months before an 
agreed interest rate expires or the loan matures, stating whether it is 
willing to agree on a new interest rate or to extend the loan.  Such 
obligation also applies to the purchaser of the loan in a securitisation 
transaction, except where the seller and the purchaser have previously 
agreed that the seller shall exclusively continue to deal with the 
consumer obligor.  In addition, a lender (and the purchaser of a loan) 
may accelerate an annuity loan in case of a payment default only 
if the consumer obligor is in default with at least two consecutive 
amortisation instalments and if the aggregate unpaid amounts total at 
least 2.5 to 10 per cent of the principal amount of the loan (depending 
on the loan’s term and whether it is secured by real estate).

8.5 Currency Restrictions. Does your jurisdiction have laws 
restricting the exchange of your jurisdiction’s currency 
for other currencies or the making of payments in your 
jurisdiction’s currency to persons outside the country?

There are no such laws in Germany, except for those implementing 
United Nations, EU or other international sanctions in respect of 
transactions with certain countries and persons.  Where a German 
resident receives from, or makes payments to, non-German 
residents, there has to be a notification to Deutsche Bundesbank 
in certain circumstances.  However, such notification serves for 
statistical purposes only, and non-compliance with such obligation 
does not affect the payment or the underlying obligation.

9 Taxation

9.1 Withholding Taxes. Will any part of payments on 
receivables by the obligors to the seller or the 
purchaser be subject to withholding taxes in your 
jurisdiction? Does the answer depend on the nature 
of the receivables, whether they bear interest, their 
term to maturity, or where the seller or the purchaser 
is located? In the case of a sale of trade receivables 
at a discount, is there a risk that the discount will be 
recharacterised in whole or in part as interest? In the 
case of a sale of trade receivables where a portion of 
the purchase price is payable upon collection of the 
receivable, is there a risk that the deferred purchase 
price will be recharacterised in whole or in part as 
interest?

As a general rule for payments on receivables (including interest 
payments), Germany does not provide for a withholding tax 
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the receivables by the seller is not considered a separate service 
in relation to the purchaser if and to the extent the seller acts in 
its own interest and based on its own, retained entitlement.  This 
even holds true where the seller’s activity is based on a separate 
agreement.  In such situations the collection services are considered 
an ancillary service (Nebenleistung) in relation to a VAT-exempt 
transaction, so that these are to be treated as VAT-exempt as well.  
Due to the aforementioned position of the German tax authorities, 
the predominant view among market participants is that the 
uncertainties previously created by the MKG decision have been 
resolved for typical German securitisation transactions.

9.5 Purchaser Liability. If the seller is required to pay value 
added tax, stamp duty or other taxes upon the sale 
of receivables (or on the sale of goods or services 
that give rise to the receivables) and the seller does 
not pay, then will the taxing authority be able to make 
claims for the unpaid tax against the purchaser or 
against the sold receivables or collections?

The German tax authorities are entitled to claim unpaid VAT from 
the purchaser if and to the extent the seller was obligated to pay such 
VAT on a sale of goods or services that gave rise to the receivables.  
However, the tax authorities may only make claims against the 
purchaser where the purchaser in fact also collects the receivables.
The purchaser is considered as having fully collected all receivables 
if it grants a second assignment (or pledge) of the receivables to 
a third party (including a security assignment or pledge of the 
receivables to a security trustee).  This also holds true where such 
assignment is made without any consideration.
Due to official VAT guidance (Umsatzsteuer-Anwendungserlass) 
issued by the German tax authorities, the receivables are deemed 
uncollected if and to the extent that the purchaser pays consideration 
for these to the seller without any particular restrictions.  Hence, the 
risk for secondary liability of the purchaser is generally limited to 
the VAT included in the difference between the face value of the sold 
receivables and the purchase price paid by the seller (including to 
discounts and cash reserves).

9.6 Doing Business. Assuming that the purchaser 
conducts no other business in your jurisdiction, 
would the purchaser’s purchase of the receivables, its 
appointment of the seller as its servicer and collection 
agent, or its enforcement of the receivables against 
the obligors, make it liable to tax in your jurisdiction?

In general, the mere purchase of receivables would not make 
a purchaser liable to tax in Germany.  However, the situation 
may be different where the receivables give rise to income from 
German sources (as defined in the German Income Tax Code 
(Einkommensteuergesetz, EStG)). In particular cases (e.g., interest 
payments on hybrid debt instruments), the purchaser’s liability 
to tax in Germany is satisfied by a withholding tax (see question 
9.1 above).  In other cases, the purchaser’s (corporate) income tax 
liability is assessed on its overall net income from German sources.  
Interest payments on loans secured by German situs real estate 
give rise to a tax liability and a filing obligation in Germany under 
domestic law (see question 9.1 above).  In most of its tax treaties, 
Germany waives the right to tax interest on such loans, so that a 
potential tax filing is no longer required.
The appointment of the seller as the purchaser’s service and collection 
agent, or the purchaser’s enforcement of the receivables against the 
obligors, should not give rise to tax liability of the purchaser in 
Germany.  However, the German tax authorities indicated that the 

or must be recharacterised as a secured loan, i.e., whether or not 
economic ownership with respect to the receivables was transferred to 
the purchaser.  Economic ownership of the receivables generally stays 
with the seller where the seller continues to bear the risk of default 
associated with the receivables.  This applies where the payments under 
the loan agreement retained by the purchaser to cover or compensate 
any credit risk (e.g., discounts on the purchase price) exceed the 
expected default rate and/or a refund indemnification mechanism is 
in place (if the credit risk does not materialise).  The treatment under 
IFRS or US GAAP is not binding from a German tax perspective.

9.3 Stamp Duty, etc. Does your jurisdiction impose 
stamp duty or other documentary taxes on sales of 
receivables?

As a general rule, Germany does not impose any stamp duty or 
other documentary taxes on sales of receivables.  This might change 
in the future in respect of particular transactions.  On 14 February 
2013, the EU Commission published a draft directive for the 
introduction of a financial transaction tax (Finanztransaktionsteuer) 
in 11 EU Member States (including Germany).  On this basis, the 
sale of securitised receivables might become subject to a financial 
transaction tax.  It was planned to introduce the first phase of such 
tax régime as from 1 January 2016, but further legislative steps will 
need to be taken both at the EU and Member States’ levels.  With 
reference to the ongoing discussions at the level of the EU Member 
States, it seems to become increasingly unlikely that a financial 
transaction tax will be introduced in Germany. 

9.4 Value Added Taxes. Does your jurisdiction impose 
value added tax, sales tax or other similar taxes on 
sales of goods or services, on sales of receivables or 
on fees for collection agent services?

Germany provides for a value added tax (“VAT”) at a rate of 19 per 
cent on sales of goods or services.  In general, the sale of receivables 
is VAT-exempt (although the seller can elect to waive this exemption 
as long as the purchaser is considered an entrepreneur).  Such VAT 
exemption should also apply to situations where the purchaser 
not only acquires the receivable as such but steps into the whole 
contractual relationship with the obligor (see the Swiss Re decision 
of the European Court of Justice (ECJ) of 22 October 2009).
Germany also imposes VAT on collection agent services.  Based on 
the reasoning in the MKG-Kraftfahrzeuge-Factoring GmbH decision 
of the ECJ of 26 June 2003 (the “MKG decision”), the German tax 
authorities qualify the services of the purchaser as taxable collection 
services (also referred to as “factoring services”).  The tax base for 
VAT purposes is calculated as the difference between the nominal 
value of the receivables assigned and the respective purchase 
price, minus VAT included in that difference.  The German Federal 
Ministry of Finance has published special provisions that have to 
be applied for determining the tax base in case of the acquisition 
of distressed receivables, i.e., non-performing loans.  Following 
the core principles set out in a preliminary ruling of the ECJ in the 
matter of GFKL dated 27 October 2011, the German Federal Fiscal 
Court (BFH) ruled that the purchase of distressed (non-performing) 
receivables does not constitute a service by the purchaser to the seller 
at all (notwithstanding that the purchaser collects the receivables) 
and, consequently, falls out of the scope of VAT generally.
From the German tax authorities’ perspective, the purchaser 
does not render any taxable collection service where the seller 
continues to collect the receivables after the sale, as is customary 
in securitisation transactions.  In these cases, the collection of 
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Even where the purchaser’s business is effectively managed from 
outside of Germany, the purchaser may still have a permanent 
establishment in Germany if the tax authorities consider the seller 
to be a dependent agent (umsatzsteuerlicher Vertreter) in Germany 
due to its collection services for the purchaser.  This depends mainly 
on whether the seller is bound by the purchaser’s instructions.  If 
the purchaser agrees that the seller is in a position to continue the 
collection on its own terms and the purchaser is not permitted to 
intervene, there are good arguments to consider that the seller is not 
a dependent agent of the purchaser.

purchaser may be treated as a German tax resident if it qualifies as 
a corporate entity without any substantial presence (office space, 
infrastructure, staff, etc.) outside of Germany.  In this case, the 
purchaser’s effective place of management will be considered to 
be in Germany, due to the fact that the commercial activities of a 
servicer and collection agent require decisions relating to the day-
to-day management of the purchaser’s business (in particular, the 
enforcement of the receivables against the obligors) in Germany.  As 
a consequence, the purchaser may be subject to German (corporate) 
income tax and trade tax.
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