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Best Practices For Landlords After Quick Lube 

Law360, New York (March 28, 2016, 10:20 AM ET) --  
On March 11, 2016, the U.S. Court of Appeals for the Seventh Circuit ruled 
that a termination of lease that occurred prior to the tenant’s bankruptcy 
may be an “avoidable transfer” under Title 11 of the United States Code (the 
“Bankruptcy Code”), thereby allowing the bankruptcy estate to recover the 
value of the lease from the landlord.[1] 
 
Background and Applicable Statutes 
 
Prior to filing bankruptcy, Great Lakes Quick Lube LP (the "debtor") leased 
more than 100 oil change stores. Two of those leases were with T.D. 
Investments I LLP (the "landlord"). Fifty-two days before it filed bankruptcy, 
the debtor agreed with the landlord to terminate the two leases early, even 
though the leased stores were profitable. 
 
After the debtor filed bankruptcy, a committee was appointed to represent 
the unsecured creditors of the debtor. The committee sought to recover the 
value of the terminated leases, asserting that the termination was avoidable 
under the Bankruptcy Code as either a preferential or a “constructive” 
fraudulent transfer and that the value of the leases should be available to the 
debtor’s creditors. 
 
Section 547(b) of the Bankruptcy Code forbids “preferential transfers” by 
debtors. Generally speaking, a “preferential transfer” is a transfer made by an 
insolvent debtor within 90 days before filing bankruptcy to a creditor (in this case the landlord) for a 
debt that gave the creditor more than if it had waited for the debtor’s assets to be distributed in the 
bankruptcy proceeding.[2] Similarly, Section 548(a)(1)(B) of the Bankruptcy Code prohibits 
“constructive” fraudulent transfers, which include transfers made by an insolvent (or nearly insolvent) 
debtor to anyone within two years before the bankruptcy that gave the debtor less than what it 
transferred. A trustee (or in this case an unsecured creditors committee) may seek to avoid these types 
of transfers and, thereby, recover property of the bankruptcy estate. 
 
The Court’s Reversal of the Bankruptcy Court’s Decision 
 
The bankruptcy court ruled in favor of the landlord, concluding that the termination of leases was not an 
avoidable transfer because the termination was not a “transfer” as defined by law.[3] Instead the 
Bankruptcy Code deals separately with the effect of terminated leases in Section 365(c), which provides 
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that “the trustee may not assume or assign any ... unexpired lease of the debtor ... if ... such lease is of 
nonresidential real property and has been terminated under applicable non-bankruptcy law prior to the 
order for relief.”[4] 
 
On direct appeal, the court disagreed with the legal conclusion that a termination of lease is not a 
transfer, explaining that the Bankruptcy Code, in Section 101(54)(D), defines “transfer” broadly to 
include the parting with an interest in property.[5] Here, the debtor had an interest in property — the 
leaseholds — which it parted with by transferring the interest to the landlord.[6] Thus, if the debtor 
received less than equivalent value for the surrendered leases or if the landlord received more as a 
result of the surrender than it would have received had the leases been part of the bankruptcy estate, 
then the transfer was fraudulent or preferential. However, those value questions required factual 
findings by the bankruptcy court. 
 
Accordingly, the court reversed and remanded the case to the bankruptcy court for it to determine the 
value of the transfer and, thus, determine whether the transfer could be avoided as preferential or 
fraudulent.[7] 
 
Conclusions and Suggested Best Practices 
 
The court’s decision in Quick Lube is a departure from prior cases that have held that the termination of 
a lease does not constitute a transfer subject to avoidance in bankruptcy. In determining whether to 
terminate a lease with a distressed tenant, landlords should consider the impact of Quick Lube and the 
possibility that they will have exposure for the value of the lease in a subsequent bankruptcy of the 
tenant. 
 
Note also that if lease terminations are potentially voidable transfers, one remedy that may be available 
to a debtor in possession is to reinstate the lease (if the space has not been leased to another tenant). 
As such, the Quick Lube decision undermines a previously widely held belief that once a lease is properly 
and completely terminated prior to bankruptcy, it cannot typically be “revived” by a bankruptcy court 
after a bankruptcy filing. 
 
In light of Quick Lube, landlords should consider taking steps to make a contemporaneous record of the 
value of a lease at the time of the termination — as well as the value of any benefit provided to the 
tenant as a result of the lease termination (return of deposits, forgiveness of past due rent, avoidance of 
burden of future lease payments, and any other quantifiable benefits). Where possible, the landlord and 
tenant should stipulate to these valuations at the time of the transaction. While not dispositive, fixing 
agreed values at the time of the termination will assist in avoiding or defending claims such as those at 
issue in Quick Lube. 
 
In addition, to the extent more than one lease is terminated with the same landlord at the same time, 
care should be taken to evaluate the leases both individually and collectively. It may be that a “fair 
value” exchange — sufficient to defeat a voidable transfer claim — can be more easily illustrated by 
viewing the lease rejections on a collective or “bundled” basis. If so, the transaction should be 
documented to reflect that the lease terminations are not severable, and that the transaction is a 
“package deal.” 
 
—By Sarah R. Borders, Mark M. Maloney and Elizabeth C. Tramm, King & Spalding LLP 
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and real estate practice. She is a past president of the bankruptcy section of the State Bar of Georgia and 
a fellow in the American College of Bankruptcy. 
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The opinions expressed are those of the author(s) and do not necessarily reflect the views of the firm, its 
clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is for general 
information purposes and is not intended to be and should not be taken as legal advice. 
 
[1] Official Committee of Unsecured Creditors of Great Lakes Quick Lube LP v. T.D. Investments I LLP (In 
re Great Lakes Quick Lube LP), Case No. 15-2093 (7th Cir. Mar. 11, 2016). 
 
[2] 11 U.S.C. §547(b). 
 
[3] Quick Lube, Case No. 15-2093 at 2. 
 
[4] 11 U.S.C. §365(c)(3). 
 
[5] Quick Lube, Case No. 15-2093 at 5. In doing so, the court rejected the landlord’s argument that 
Section 365(c)(3) applied. Id. at 5-6. The court held that the section did not apply because the 
committee was not seeking to assume or assign the leases, but rather was seeking to avoid the transfer 
and recover value for the bankruptcy estate. Id. at 6-7. 
 
[6] Id. at 5. The court drew the important distinction between the value of the leases (value to which the 
creditors may be entitled) and the leases themselves (which could not lawfully be transferred to them), 
explaining that the committee could not seek to evict the current tenants but could recover from the 
landlord the value of the terminated leases. 
 
[7] Id. at 7.  
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