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For the U.S. Department of Justice, “cor-
porate prosecution” was never solely about 
corporations themselves. However, a new 
memorandum from Deputy Attorney General 
Sally Quillian Yates will bring renewed focus 
to investigating and prosecuting individual 
executives in cases of corporate wrongdoing. 
How will this shift the rules if the DOJ comes 
knocking at your door, and what compliance 
changes should your board assure are in place?

On September 9, 2015, Deputy Attorney General 
Sally Quillian Yates released a memorandum entitled 
Individual Accountability for Corporate Wrongdo-
ing, announcing the Department of Justice’s first 
major policy development under Attorney General 
Loretta Lynch. While reiterating the Department’s 
commitment to combatting corporate misconduct, 
the Yates Memorandum states that pursuing and 
punishing culpable individuals within corporations 
is “one of the most effective ways” to deter future 
misconduct. The Memorandum states that the DOJ 
should “fully leverage its resources” to identify 
and punish individuals who perpetrate corporate 
misconduct.

To strengthen the Department’s pursuit of culpable 
individuals, the Memorandum announces six new 
principles to govern criminal and civil investigations 
into corporate wrongdoing (see box on p. 19).

The Yates Memorandum is not the first time that 
the DOJ has targeted individual accountability for 
corporate wrongdoing. Over the last twenty years, 
many of the Deputy Attorneys General who preceded 
Yates issued policy memoranda on investigations 
into corporate wrongdoing, and they all noted the 
importance of individual liability. For example, 
1999’s Holder Memorandum, 2003’s Thompson 
Memorandum, 2006’s McNulty Memorandum, and 
2008’s Filip Memorandum all stated that “[p]ros-
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ecution of a corporation is not a substitute for the 
prosecution of criminal culpable individuals,” that 
“imposition of individual criminal liability may pro-
vide the strongest deterrent against future corporate 
wrongdoing[,]” and that “only rarely should provable 
individual culpability not be pursued [in corporate 
investigations.]”

Nevertheless, the Yates Memorandum significantly 
sharpens and strengthens the Department’s focus on 
individual culpability. It is too early to predict all of 
the practical ramifications, but three of its principles 
are likely to have a noticeable effect on government 
investigations and interactions between the Depart-
ment of Justice and corporate targets.

DOJ cooperation is now an “all or nothing” 
proposition. Companies that seek credit must 
now identify all people involved in wrongdo-
ing and provide all relevant facts.

Specifically, the Memorandum states that:
 A corporation seeking any cooperation credit 
must provide all relevant facts about individuals.

 Government attorneys should not resolve cases 
against corporations unless they provide a “clear 
plan” to resolve related individual cases.

 Corporate resolutions cannot normally release 
related individuals from criminal or civil li-
ability.

These new policies will significantly alter the stra-
tegic decisions that corporations and their counsel 
must make.

The Yates Memorandum’s first principle states 
that corporations seeking any cooperation credit 
must provide the Department with “all relevant facts 
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about the individuals involved in the misconduct 
under investigation.”

Last September, Deputy Attorney General Yates 
spoke publicly about the Memorandum and outlined 
this principle in greater detail. Yates explained that 
corporate targets were previously eligible for par-
tial cooperation credit when they disclosed some 
evidence to the government, but not the identity of 
culpable individuals.

Yates announced that cooperation credit is now an 
“all or nothing” proposition, and partial cooperation 
credit is no longer available. Companies that seek 
credit must now identify all people involved in 
wrongdoing and provide “all relevant facts about 
their misconduct.”

If corporations “don’t know who is respon-
sible, they will need to find out, if they want 
any cooperation credit.”

Yates elaborated that: “The rules have just changed. 
Effective today, if a company wants any consideration 
for its cooperation, it must give up the individuals, 
no matter where they sit within the company. And 
we’re not going to let companies plead ignorance. If 
they don’t know who is responsible, they will need 
to find out. If they want any cooperation credit, they 
will need to investigate and identify the responsible 
parties, then provide all non-privileged information 
implicating those individuals.”

This principle marks a sharp shift in DOJ practice, 
and indicates that corporations seeking cooperation 
credit will face stronger demands for information 
about responsible individuals. Thus, corporations 
will face much greater scrutiny if they represent 
that such information does not exist or cannot be 
obtained by corporate counsel.

Marking another change in DOJ practice, the 
Memorandum states that whenever a government 
attorney seeks to resolve a case against a company, 
but has not concluded the investigation into related 
individuals, then the attorney must prepare a written 
description of: the individuals who face potential 
liability; the status of the investigation into their 

conduct; and a “clear plan” to resolve the matter 
within the applicable statute of limitations.

If the government attorney later decides not to 
pursue the individuals who committed misconduct, 
he or she must receive written approval from the 
supervising United States Attorney or Assistant 
Attorney General.

The Department has a longstanding policy encour-
aging attorneys to pursue culpable individuals and 
reminding them that a corporate plea or resolution 
should not be a substitute for individual prosecutions, 
but the Yates Memorandum goes one step further—it 
formally ties corporate resolutions to a written inves-
tigative plan for individuals. This requirement will 
focus government attorneys on individuals, and in 
turn, it may lead to situations where prosecutors are 
unwilling to resolve a case against a corporate entity 
before they have assigned responsibility to related 
individuals. This could slow or hinder a corporation’s 
ability to resolve the matter.

Additionally, the Memorandum states that, ab-
sent “extraordinary circumstances” or approved 
Department policy, corporate resolutions should 
not absolve individual officers or employees from 
liability. Instead, DOJ attorneys are told to preserve 
the government’s ability to pursue individuals fol-
lowing a corporate resolution.

The DOJ has long balked at releasing individuals 
in connection with corporate criminal resolutions. 
However, the Memorandum extends that rule to civil 
cases, stating that civil settlements with corporate 
entities should no longer release individuals from 
liability. The extension of this rule to civil cases 
marks a break from past practice. This extension 
may make civil settlements more difficult to achieve, 
particularly where corporations have indemnification 
obligations to their officers and employees.

Because the Yates Memorandum is only a few 
months old, it is difficult to predict all of its practical 
consequences and implications. However, several 
broad consequences are likely to emerge. Perhaps 
most significantly, the DOJ has signaled that its at-
torneys will now subject a corporation’s investigation 
to greater scrutiny and testing.

In late September, Assistant Attorney General Les-
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lie Caldwell spoke publicly about the Memorandum 
and recognized that some corporations may not have 
access to all evidence of corporate wrongdoing, or 
may be truly unable to identify culpable individuals. 
She cautioned, however, that the “Department will 
carefully scrutinize and test a company’s claims that 
it could not identify or uncover evidence regarding 
the culpable individuals, particularly if we are able 
to do so ourselves.”

These remarks indicate that government attorneys 
will likely probe and critically assess a corporation’s 
investigative efforts when information identifying 
responsible individuals is not forthcoming. This 
simply reinforces and heightens the need for corpo-
rations to conduct thorough, credible investigations 
that will withstand government testing.

The DOJ’s new focus on individual accountability is 
likely to change and augment the role that individual 
counsel plays in corporate investigations. In the past, 
while corporations retained outside counsel to rep-
resent them and conduct an investigation, individual 
employees and executives sought their own legal 
counsel only when it became clear that they faced 
potential personal exposure, and frequently retained 
counsel recommended to them by corporate counsel.

Executives are likely to seek their own lawyers 
earlier in the course of investigations now, 
and be more cautious in their interactions 
with corporate counsel.

The Yates Memorandum calls on government at-
torneys to “focus on individuals from the inception of 
the investigation,” and states that companies seeking 
cooperation credit “must give up the individuals.” As 
a result, executives and employees are likely to seek 
their own legal representation earlier in the course of 
investigations, and may insist on selecting their own 
counsel (rather than relying on the recommendations 
of corporate counsel).

They are also likely to be more cautious in their 
interactions with corporate counsel, concerned 
that the company’s lawyers will share information 
with the government to secure cooperation credit. 

Executives may be more reticent to share relevant 
information with corporate counsel until it is clear 
that they are not at risk of personal exposure, making 
fact development more difficult and time consuming 
for the corporation. In sum, tensions between the 
corporation, individual executives, and their respec-
tive counsel are likely to escalate.

Government investigations are also more likely to 
cause greater disruption to a company’s overall opera-
tions and daily business. Any government investiga-
tion into corporate misconduct necessarily disrupts 
a corporation’s operations and burdens employees 
and executives. The government’s public emphasis 
on punishing individuals for corporate misconduct 
may compound these burdens. In addition to the 
normal logistical burdens imposed by an investiga-
tion, employees and executives may become much 
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The Yates Memorandum’s Six Principles 
For Corporate Investigations

1 To be eligible for any cooperation credit, corporations 
must provide to the Department all relevant facts about 
the individuals involved in corporate misconduct.

2 Both criminal and civil corporate investigations should 
focus on individuals from the inception of the investiga-
tion.

3 Criminal and civil attorneys handling corporate inves-
tigations should be in routine communication with one 
another.

4 Absent extraordinary circumstances, no corporate 
resolution will provide protection from criminal or civil 
liability for any individuals. 

5 Corporate cases should not be resolved without a clear 
plan to resolve related individual cases before the statute 
of limitations expires, and declinations as to individuals 
in such cases must be memorialized.

6 Civil attorneys should consistently focus on individuals 
as well as the company, and evaluate whether to bring 
suit against an individual based on considerations beyond 
that individual’s ability to pay.
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more concerned about their own potential exposure, 
inserting greater fear, suspicion, and anxiety into the 
company’s working culture.

Going forward, it is not clear if the Yates Memo-
randum will make corporations more willing to 
fight the government’s case against them. Corporate 
directors, officers, and attorneys owe their loyalty to 
the corporate entity, rather than to any individuals, 
and they are obligated to seek an outcome that is 
in the best interests of the entity as a whole. In the 
criminal sphere, the Department wields enormous 
leverage over corporations, and it seems unlikely 
that an organization facing the typical consequences 
of criminal conviction will now be more willing to 
go to trial.

In the civil context, although the government 
continues to enjoy significant negotiating power, 
the situation may be more complicated. The Yates 
Memorandum generally prohibits corporate civil 
settlements from releasing individuals. It simultane-
ously encourages government attorneys to “focus on 
individuals as well as the company” and determine 
whether to bring civil suit against individuals based 
on considerations other than their ability to pay. This 
may lead to situations where individual executives 
are increasingly named as co-defendants in civil suits 
against the corporation, but cannot be released as 
part of the corporation’s settlement. If a settlement 
is going to release the corporation from covered con-
duct, but leave indemnified officers exposed for the 
same conduct, then the company may wait to settle 
until the case can also be resolved against individual 
defendants. Civil settlements may therefore be more 
difficult to achieve.

Boards should assure that the corporation’s 
outside counsel possesses the experience and 
judgment to conduct an investigation that 
will withstand critical assessment.

What should corporate boards do in light of the 
Yates Memorandum and the DOJ’s new focus on 
individual accountability? The following recom-
mendations will position your company to more 

effectively navigate government investigations.
 Retain experienced counsel who will conduct 

a thorough, rigorous investigation. As discussed 
above, the DOJ is likely to scrutinize and test cor-
porations’ investigative efforts more rigorously than 
in the past. This new skepticism makes it absolutely 
imperative that corporations conduct thorough inves-
tigations that will stand up to government scrutiny. 
Whether the investigation is directed by management 
or conducted at the behest of a board committee, 
directors should make certain that experienced, cred-
ible outside counsel are retained who know how to 
conduct a thorough investigation.

No matter how extensive the corporation’s efforts 
are in responding to the government, those efforts 
are meaningless if the government does not view the 
company’s investigation, or the attorneys handling it, 
as credible and reliable. To achieve that credibility, 
directors should make certain that the corporation’s 
outside counsel possesses the experience and judg-
ment to conduct an investigation that will withstand 
critical assessment.

 Implement and maintain rigorous compliance 
programs. Directors should also ensure that the cor-
poration’s managers implement and maintain strong, 
effective compliance programs. Strong compliance 
programs can prevent or correct the very misconduct 
that causes the government to launch investigations 
into corporate behavior in the first place.

Furthermore, DOJ policy instructs government 
attorneys to assess a corporate target’s pre-existing 
compliance program when exercising their pros-
ecutorial discretion. The absence or existence of an 
effective compliance program could be an important 
factor in determining whether a company is ultimately 
indicted. The United States Attorney’s Manual in-
structs attorneys to consider a wide range of factors 
and determine whether compliance programs are 
well-designed, applied in good faith, and actually 
effective, as contrasted with mere “paper programs.”

In November 2015, the DOJ announced that at-
torney Hui Chen would serve as the Department’s 
first Compliance Counsel, tasked with assisting gov-
ernment attorneys in their assessment of corporate 
compliance programs. This new position suggests 
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greater focus on compliance programs. Boards should 
redouble their existing efforts to ensure that the 
company has strong compliance measures in place.

 Consider monitoring corporate investigations 
more closely. The Department’s increased emphasis 
on individual accountability means that senior execu-
tives may face an increased risk of personal criminal 
or civil liability during a government investigation of 
the corporation. This increased risk carries with it a 
corresponding risk that, as the investigation develops, 
senior executives may encounter a personal conflict 
of interest about how the corporation’s investigation 
is handled or ultimately resolved. Depending on 
who the executive is and where he or she is located 
in the organization, this may create tension between 
the executive and corporate counsel.

To mitigate the risk of these conflicts (or the ap-
pearance that they exist), corporate boards should 
consider monitoring investigations more closely and 
at an earlier stage than they would have previously. 
The board could request regular updates about the 
investigation, or may ask outside counsel to inform 
the board if the investigation yields information 
identifying potentially culpable individuals. In this 
way, the board can identify potential conflicts be-
tween the corporation and individual executives, and 
ensure that the investigation serves the best interests 
of the corporation.

 Ensure that the corporation takes appropriate 
remedial action when misconduct is discovered. An 
investigation may yield evidence of civil or criminal 
wrongdoing by individual employees. However, 
it may also reveal that an individual behaved in a 
way that did not rise to the level of illegal conduct, 

but which nevertheless violated the corporation’s 
policies, expectations, or standards of conduct. For 
example, an executive may have had no knowledge 
of wrongdoing, but failed to exercise an appropriate 
level of supervision and thereby enabled unlawful 
conduct by others.

To meet its oversight obligations, the board should 
consult with counsel to develop a remedial course of 
action that disciplines culpable employees (and those 
that failed to manage them appropriately), corrects 
any wrongdoing, and reduces the likelihood of a re-
currence. By doing this, the board may also improve 
the likelihood that the corporation will achieve a more 
favorable outcome to the government investigation. 
The DOJ instructs attorneys exercising prosecutorial 
discretion to consider the company’s “remedial ac-
tions, including...any efforts to replace responsible 
management [or] to discipline or terminate wrongdo-
ers...” As a result, the company’s actions to correct 
and discipline discovered misconduct could play a 
significant role in determining how the government 
decides to proceed against the organization.

It remains to be seen exactly how the Yates Memo-
randum’s principles will be applied in practice, but 
it is clear that the DOJ’s new focus on individual 
accountability presents significant challenges to 
corporations, their board members, and their attor-
neys. Board members will want to ensure that their 
corporations are protected and well represented in 
this changing legal landscape. To do this, boards and 
their counsel will have to work closely to efficiently 
and effectively navigate government investigations, 
and achieve positive resolutions. 
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