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IRS Guidance On Full-Time Status May Help Employers 

Law360, New York (December 18, 2014, 5:17 PM ET) --  

The employer shared responsibility provisions, commonly referred to 
as the “pay-or-play” mandate, of the Affordable Care Act impose 
penalties on applicable large employers that fail to offer qualifying 
health coverage to full-time employees if a full-time employee 
purchases subsidized coverage on an exchange, also known as a 
marketplace. Generally, the ACA defines a FTE for a month as an 
employee who works an average of 30 or more hours per week 
during that month.[1] 
 
The Internal Revenue Service recently released Notice 2014-49, 
which provides additional guidance for applying the look-back 
measurement method to determine FTE status when an employee 
changes positions due to a job transfer or a corporate transaction, or 
if the employer changes the measurement period for determining 
FTE status. The IRS describes this guidance as a “proposed approach” 
and invites comments. However, taxpayers may reply on the 
proposed approach until further guidance is issued, and at least 
through Dec. 31, 2016. 
 
Determining Full-Time Employee Status: Newly Hired and Ongoing Employees 
 
Generally, if a newly hired employee is reasonably expected to work on average of at least 30 hours a 
week, then that employee must be offered coverage no later than the 91st day after his or her hire 
date.[2] If there is a question as to full-time employee status on the hire date, employers have two 
alternative methods for determining whether the employee is a FTE for purposes of the pay-or-play 
mandate: (1) the monthly measurement method; and (2) the look-back measurement method. 
 
The monthly measurement method treats an employee as a full-time employee for any calendar month 
in which the employee averages 30 or more hours of work per week. Under the look-back measurement 
method, an employee is generally treated as a full-time employee for any month in a “stability period” if 
the employee averages 30 or more hours of work per week during the applicable “measurement period” 
preceding the stability period. The same rules are generally applied to employees who have been 
employed for at least one standard measurement period (the IRS refers to such employees as “ongoing 
employees”). 
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If an employee is deemed to be full-time under the look-back method, the stability period must be at 
least six months long (beginning after the measurement period), and cannot be shorter in duration than 
the measurement period. An administrative period may be used by employers to analyze data between 
a measurement period and its associated stability period and for employees to be notified and enrolled 
in the health plan. 
 
Employers generally have flexibility in determining when a measurement period begins and ends, 
provided that it is determined on a uniform and consistent basis. Further, employers may use different 
measurement and stability periods for different categories of employees (e.g., salaried vs. hourly, union 
vs. nonunion, state by state, etc.). 
 
IRS Notice 2014-49 
 
IRS Notice 2014-49 describes a proposed approach for applying the look-back measurement period to 
situations in which the measurement period changes because: (1) an employee transfers from a position 
to which one measurement period applies to a position in which a different measurement period applies 
within the same employer, (2) the employer changes the measurement period applicable to a 
permissible employee category, including changes to the measure method (i.e., from the look-back 
measurement method to the monthly measurement method) or (3) the measurement period changes 
because of a corporate transaction. The IRS and U.S. Department of the Treasury have invited comments 
on the proposed approaches outlined in the notice, but has made it clear that the guidance may be 
relied upon until further guidance is issued, and in any case through the end of the 2016 calendar year. 
 
Employee Transfers 
 
The proposed approach under the notice for employee transfers provides that the employer include the 
hours of service earned in the first position following the transfer either by: (1) counting the hours of 
work using the method applied to the employee in the first position or (2) recalculating the hours of 
work earned in the first position using the method applied to the employee in the second position. All 
similarly situated employees must be treated consistently by the employer. 
 
Beginning on the employee’s transfer date, the look-back measurement method is applied as follows: 

 If the employee is in a stability period applicable to the first position on the transfer date, the 
employee’s status as a full-time or nonfull-time employee for the first position remains in effect 
until the end of that stability period. At the end of this stability period, the employee assumes 
the full-time or nonfull-time employee status that the employee would have under the look-
back measurement method applicable to the second position, but including the hours of work in 
the first position when applying that measurement method. 

 

 If the employee is not in a stability period on the transfer date, the employee’s status as a full-
time or nonfull-time employee is determined solely under the look-back measurement method 
applicable to second position on the transfer date, including all hours of work in the first 
position. 

 
Employer Changes Measurement Method 



 

 

 
The notice provides that an employer is permitted to change the measurement method applicable to a 
permissible category of employees (i.e., change from the look-back measurement method to the 
monthly measurement method or a change in the duration or start date of any applicable measurement 
period under the look-back measurement method), provided that the status of each employee in that 
category is determined in accordance with the applicable transition rules (Treas. Reg. §54.4980H-3(f)(2)) 
for employees who change between the monthly and look-back measurement methods due to such a 
change applying to all employees impacted by the change for a transition period after the effective date 
of the change in method. For a change from the look-back measurement method to the monthly 
measurement method (or vice versa), the status of each impacted employee as of the date of the 
change is determined in accordance with Treas. Reg. §54.4980H-3(f)(2) as if on the date of the change 
each of those employees had transferred from a position to which the original measurement method 
applied, to a position to which the revised measurement method applied. 
 
The status of any employee whose applicable measurement period under the look-back measurement 
method is changed by the employer is determined as if the employee had transferred from a position to 
which the original measurement method applies to a position to which the revised measurement 
method applies as of the effective date of the change. Accordingly, if an employer changes the duration 
or start date of the measurement period under the look-back measurement method for a category of 
employees, the status of each employee in that category after the date of the change is determined in 
accordance with the notice as if, on the date of the change, each employee in the category had 
transferred from a position to which the original measurement method applied to a position to which 
the revised measurement method applied. 
 
Corporate Transactions 
 
Taxpayers involved in a corporate transaction in which employers use different measurement methods 
are permitted to rely on the approach provided in the notice in determining an employee’s status as a 
full-time employee for purposes of the pay-or-play mandate. 
 
Example: Corporation A merges into Corporation B. Both corporations use the look-back measurement 
method, but with different measurement periods. Based on the notice, the corporations may treat the 
Corporation A employees as having transferred at the date of the merger from one position at 
Corporation A to another position at Corporation B with a different measurement period. 
 
The notice also provides guidance for corporate transactions in which the individuals not employed by 
an applicable large employer immediately prior to the transaction become employed by an applicable 
large employer. The IRS specifically acknowledges that the approach described in the notice is not 
necessarily the only permissible approach and may present practical issues in some cases and 
encourages comments to the proposed approach and other possible approaches. 
 
The IRS has requested comments on the proposed approach as it applies to corporate transactions. 
However, employers may rely on the notice until further guidance is issued, and in any event through 
the end of the 2016 calendar year. 
 
Implications for Employers 
 
Employers with variable hour, seasonal and part-time employees should treat the proposed approaches 
in the notice as a roadmap for complying with the complex pay-or-play mandate, which is generally 



 

 

effective Jan. 1, 2015 for calendar year plans. 
 
The notice may be of particular relevance for employers that want to use this guidance to simplify, 
reconcile or consolidate differing measurement periods or methods as applied to their workforce. It may 
also be helpful for employers that operate within the same controlled group as other employers that 
use differing measurement periods, as those employers may have questions about determining full-time 
status in the context of employees transfers. Additionally, employers that have recently experienced or 
expect an acquisition of a new group of employees through a corporate transaction finally have official 
guidance on offering coverage to such employees. 
 
Given the detailed circumstances faced by any employer in applying this new guidance, as well as the 
likelihood of future guidance to be issued on this topic, employers are encouraged to contact their 
advisors with any questions they may have. 
 
—By Samuel Choy and Ryan Gorman, King & Spalding LLP 
 
Samuel Choy is a partner and Ryan Gorman is an associate in King & Spalding's Atlanta office.  
 
The opinions expressed are those of the author and do not necessarily reflect the views of the firm, its 
clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is for general 
information purposes and is not intended to be and should not be taken as legal or tax advice. 
 
[1] The rules for determining whether an employer must offer health care coverage to an employee are 
complex and are described in other IRS guidance, including Notice 2012-58. These rules are beyond the 
scope of this article. 
 
[2] An additional 30 days may be added to this waiting period if the employee is required to complete a 
“reasonable and bona fide” orientation period as a condition for eligibility for coverage under the plan. 
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