
Consumer demand for convenience 
has touched almost every facet of 
Internet commerce. Every day across the 
country, consumers have ingredients 
and recipes for meals delivered to their 
doorsteps, wardrobes curated from afar 
shipped to their closets, and all manner 
of apps and other online services from 
gaming to dating downloaded to their 
computers and smartphones. In many 
instances, these offerings are provided 
on an automatically renewing basis, 
giving consumers easy ways to access 
and pay for goods and services and 
giving companies predictable revenue 
sources. Companies that provide such 
automatically renewing offerings, 
however, may be facing an increased 
risk of class action litigation.

To date, at least 22 states have 
enacted statutes that purport to prevent 
consumers from unknowingly agreeing 
to automatic renewals by regulating 
how and when automatic renewal 
offers can be made. Because they 
include the potential for wide-ranging 
damages, these statutes have attracted 
the interest of plaintiff’s lawyers looking 
for avenues for future class action 
litigation. For example, California, which 
has enacted a particularly stringent 
automatic renewal statute, saw a 
wave of class actions in 2013 involving 
popular music and video streaming 
companies. Most of those early cases 

resulted in quick and confidential 
settlements. The temporary respite in 
class actions based on these statutes, 
however, appears to be over.

On Dec. 4, 2014, the attorneys 
general of 45 states and the District 
of Columbia announced a settlement 
with Sirius XM Radio Inc. based in 
part on allegations that Sirius allowed 
subscriber contracts to automatically 
renew without providing proper 
notice and while impeding consumers’ 
efforts to cancel. Shortly thereafter, 
three class actions were filed in 
California, targeting new, profitable and 
expanding industries: video gaming, 
personal information security and 
personal service subscriptions. To guard 
against the risk of similar litigation, 
companies that provide automatically 
renewing offerings should be aware 

of the existence and requirements of 
automatic renewal statutes and related 
consumer protection statutes.

Nationwide Scope
Among those 22 states that have 

enacted at least some form of statutory 
restriction on automatic renewal 
offerings, some statutes, such as those 
in California (Cal. Bus. & Prof. Code §§ 
17600-17606), Connecticut (Conn. 
Gen. Stat. § 42-126b), Illinois (815 ILCS 
601/10) and Oregon (Or. Rev. Stat. §§ 
646A.293, .295), broadly cover most 
consumer products and services. 
Other states’ statutes are similarly 
structured but, as in the case of Georgia 
(O.C.G.A. § 13-12-3) and Florida (Fla. 
Stat. § 501.165), relate only to service 
contracts; or, like North Carolina (N.C. 
Gen. Stat. § 75-41) and Louisiana (La. 
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Rev. Stat. § 9:2716), contain variations in 
the disclosure requirements and penalty 
provisions from those contained in the 
broadest statutes. Companies marketing 
and selling continuous service offerings 
in these jurisdictions face the greatest 
risk of class action lawsuits.

Other states, which provide less fertile 
grounds for civil litigation, target specific 
goods or services, such as statutes in 
Maryland (Md. Code Com. Law § 14-
12B-06), New Hampshire (N.H. Rev. Stat. 
§ 358-I:5) and South Carolina (S.C. Code 
§ 44-79-60), which apply to health club 
memberships. The same applies to 
Rhode Island’s statute (R.I. Gen. Laws 
§ 6-13-14), which applies to leases of 
personal property; those of New York 
(N.Y. Gen. Oblig. Law § 5-903) and Utah 
(Utah Code § 15-10-201), which apply 
to service contracts for repair of real or 
personal property; Tennessee’s statutes, 
which apply to alarm services (Tenn. Code 
§ 62-32-325) and buyers’ clubs (Tenn. 
Code § 47-18-505); and South Dakota’s 
statute (S.D. Codified Laws § 49-31-116), 
which applies to telecommunications 
contracts. Nonetheless, companies 
should be aware of these states’ specific 
requirements to ensure compliance.

Characteristics of Automatic Renewal 
Statutes

California’s statute contains a typical 
description of automatic renewal as “a 
plan or arrangement in which a paid 
subscription or purchasing agreement 
is automatically renewed at the end of 
a definite term for a subsequent term.” 
Under most automatic renewal statutes, 
any plans for goods or services falling 
within these broad statutory definitions 
are then subject to the following or 
similar requirements:
• Clear and Conspicuous Disclosure 
of Terms: Most states that regulate 
automatic renewal offerings require 
that the offer be disclosed in a clear and 
conspicuous manner, such as larger or 

contrasting font, and in visual proximity 
to the request for consent to the offer. 
The terms of the automatic renewal 
generally must be disclosed at the time 
the contract is entered into or when the 
contract would otherwise be renewed.
 • Affirmative Consent: Some statutes 
require that the company obtain 
affirmative consent from the consumer 
before charging a credit or debit card 
or the consumer’s account. Courts have 
suggested that affirmative consent 
may require some showing that the 
consumer took action intended to 
convey agreement, such as clicking an “I 
agree” box, as opposed to merely having 
access to terms and not objecting. 
• Notice of Terms and Cancellation: 
Other statutes also include a 
requirement that the company provide 
the consumer an acknowledgment 
that includes the automatic renewal 
or continuous service offer terms, 
cancellation policy and information 
regarding how to cancel. In California, 
this acknowledgment must be provided 
“in a manner that is capable of being 
retained by the consumer,” or, in other 
words, in a form the subscriber can keep 
for his or her records. Because the vast 
majority of auto-renewal transactions 
take place online, the retainable 
cancellation policy can be a landmine for 
unsuspecting companies.
•  Material Changes to Terms of Service: 
Several state statutes also require 
the company to provide “clear and 
conspicuous” notice of a material change 
to the terms of the offer and provide 
information regarding how to cancel 
prior to implementation of the change.

Enforcement and Defenses
Automatic renewal statutes typically 

provide that a violation can be considered 
an unfair or deceptive trade practice, 
which then serves as the basis of an unfair 
or fraudulent business practices claim. 
Some of the more stringent statutes, 

like those of California, Connecticut and 
Oregon, go even further by deeming 
that goods provided under an automatic 
renewal agreement in violation of the 
statutory requirements constitute an 
“unconditional gift” to the consumer, 
who may use or dispose of the “gift” 
without “any obligation” to the seller. 
Creative plaintiff’s attorneys cited these 
provisions in some of the early automatic 
renewal class actions to seek refunds for 
all amounts the class paid for the goods 
or services at issue. Fortunately, some 
statutes, such as those of California, 
Illinois and Florida, include a safe harbor 
defense for companies that attempt 
to comply with statutory provisions in 
good faith. The existence of a potential 
good faith defense makes companies’ 
awareness of and compliance with these 
statutes even more critical.
Class Action Litigation Relating to the 
Automatic Renewal Statute

Not surprisingly, the potentially uniform 
application of some of the features of 
automatic renewal statutes has led to 
the filing of class action lawsuits. For 
example, plaintiffs have filed class actions 
under the Illinois automatic renewal 
statute against diet supplement sellers 
and software providers over the last few 
years. There have been at least eight class 
actions filed under the California statute 
challenging a wide range of company 
offerings, including software purchases, 
mobile phone charges, streaming music 
services, smartphone applications 
and online storage services. In 2014, 
consumers brought a federal class action 
in Connecticut against a marketing 
group, credit card companies and website 
operators alleging, among other things, 
violations of the California Automatic 
Renewal Statute, the federal Racketeer 
Influenced and Corrupt Organizations 
Act, and the Connecticut Unfair Trade 
Practices Act.

In the last two months alone, plaintiffs 
have filed three new class actions in 
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California. In Trax v. LifeLock, plaintiffs 
allege that LifeLock Inc., an identity 
theft protection company, violated 
California’s automatic renewal statute 
by failing to present the automatic 
renewal offer terms in a sufficiently 
clear and conspicuous manner, failing 
to obtain affirmative consent to the 
terms, and failing to provide a retainable 
acknowledgement of the policy. 
Plaintiffs seek restitution of their full 
subscription payments as damages (in 
other words, a return of all subscription 
revenue from California customers in 
the last four years), as well as declaratory 
and injunctive relief. Similar claims have 
been asserted against Birchbox Inc., a 
beauty-products subscription company, 
in LaPuebla v. Birchbox, and Blizzard 
Entertainment Inc., owner of the popular 
computer game World of Warcraft, in 
Abrego v. Blizzard Entertainment.

Government Enforcement
In addition to increased civil litigation, 

automatic renewal provisions have 
received scrutiny from federal and state 
governments. Since 2011, the Federal 
Trade Commission has filed suits in 
Nevada, Maryland and Washington 
alleging that companies’ automatic 
renewal programs, which constitute a 
type of negative option feature under the 
FTC’s Telemarketing Sales Rule, constitute 
unfair or deceptive acts or practices in 
violation of Section 5 of the FTC Act. 
Congress’s enactment of the Restore 
Online Shoppers’ Confidence Act (ROSCA) 
in 2011, which prohibits use of a negative 
option feature unless certain disclosure, 
consent and termination requirements 
are met, provides an additional method 
for challenges to automatic renewal 
service subscriptions by the FTC and state 
attorneys general. Indeed, in October 
2014, the FTC asserted its first actions 
under ROSCA in Nevada and Illinois 
district courts. Although the actions 
involve a host of allegations regarding 

improper conduct, they both rely heavily 
on ROSCA’s negative option provisions.

Similarly, on Dec. 4, 2014, Sirius 
XM and the attorneys general of 45 
states and the District of Columbia 
announced a $3.4 million settlement of 
a variety of consumer protection claims, 
including clams that Sirius automatically 
subscribed contracts without notice. 
Specific settlement agreements with the 
involved states included requirements 
that Sirius comply with applicable state 
automatic renewal statutes, as well as 
other consumer protection statutes.

Conclusions and Practical Pointers
Automatic renewal statutes contain 

requirements that can be attractive to the 
plaintiff’s bar because they are technical, 
specific and may be overlooked by unwary 
companies. Some of the defendants 
named in early class action lawsuits 
were able to defeat or limit claims based 
on statutory language, the existence of 
mandatory arbitration clauses, standing 
requirements and other general defenses 
to class certification. Nonetheless, 
companies that sell automatically 
renewing offerings should closely review 
the requirements of applicable statutes 
and consider how best to comply.

Companies should consider taking 
the following steps to minimize the risk 
of liability:

• Check applicability of automatic 
renewal statutes to company 
offerings: Many automatic renewal 
statutes contain specific exceptions for 
certain types of offerings and typically 
only apply to consumer sales.
•   For covered offerings, review closely 
what disclosures the consumer 
receives during the sales process or 
prior to renewal: Some statutes contain 
specific requirements about how 
disclosures must be made, including the 
use of “clear and conspicuous” marking 
of key terms, the ability to retain a copy of 

the form or the receipt of notice prior to 
renewal of the contract being effective. 
Thus, companies should consider when 
and where the request for consent to 
the offer—i.e., the written, online or 
verbal acknowledgement that the offer 
is being accepted—occurs and whether 
notice prior to renewal is required and 
should take steps to ensure compliance.
• Consider whether notice of 
revisions is required: Some statutes 
require the company to provide notice 
of any changes to applicable terms 
and conditions before the changes 
take place.
•  Consider documentation of efforts 
to comply with the statute: As noted 
above, the California, Illinois and Florida 
statutes contain a “safe harbor” defense 
based on good faith efforts to comply 
with the statute. Companies may be 
able to excuse technical violations of 
the statutes in California and perhaps in 
other states if they can show that good 
faith efforts were made to comply.
•  Consider other ways to limit class 
action exposure: The existence of a 
well-drafted and thorough consumer 
arbitration provision will not negate a 
company’s requirement to comply with 
automatic renewal statutes or avoid state 
attorney general scrutiny, but it may 
give the company the ability to avoid 
unnecessary costs of class action litigation 
in courts. Companies should consider 
the pros and cons of such an arbitration 
mechanism when appropriate.
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