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Delaware Court Refuses To Enforce Fee-Shifting Bylaw 
Against Former Shareholder Who Was Cashed Out Before 
Its Adoption 
 
The validity of corporate bylaws providing for fee-shifting in lawsuits 
brought by shareholders has become a hot topic in the shareholder litigation 
landscape.  In the wake of the Delaware Supreme Court’s 2014 decision in 
ATP Tour, Inc. v. Deutscher Tennis Bund,1 upholding a fee-shifting bylaw 
adopted by a non-stock corporation, boards of Delaware stock companies 
have adopted similar bylaws.  The Delaware legislature is presently 
evaluating legislation addressing fee-shifting bylaws.  Earlier this month, the 
Council of the Corporation Law Section of the Delaware State Bar 
Association proposed amendments to the Delaware General Corporation 
Law (“DGCL”) that would prohibit the inclusion of fee-shifting provisions in 
stock corporations’ bylaws and certificates of incorporation.  The proposed 
amendments would also add provisions confirming that Delaware companies 
may include in their certificates of incorporation and bylaws provisions 
specifying that “intracorporate claims” must be brought only in Delaware. 

In a decision of first impression issued this week, Chancellor Andre G. 
Bouchard of the Delaware Court of Chancery dealt a partial setback to the 
advance of fee-shifting bylaws, holding that a bylaw adopted after the 
completion of a company’s 10,000-to-1 reverse stock split will not be applied 
in a lawsuit brought by a former shareholder who was cashed out in the 
reverse split prior to the bylaw’s adoption.   

The case, Strougo v. Hollander, challenges the reverse split and the facial 
validity of the fee-shifting bylaw First Aviation Services, Inc.’s board of 
directors adopted three days after the reverse split’s completion.2  The 
challenged bylaw, which defendants contend was modeled on the non-
reciprocal fee-shifting bylaw upheld in the ATP Tour decision, provides, in 
pertinent part, that “any current or prior stockholder or anyone [acting] on 
their behalf” who (i) “initiates or asserts [a] claim or counterclaim . . . or 
joins, offers substantial assistance to or has a direct financial interest in” a 
claim or counterclaim against the company or any director, officer, or 
employee and (ii) “does not obtain a judgment on the merits that substantially 
achieves, in substance and amount, the full remedy sought, . . . shall be 
obligated jointly and severally to reimburse” the company and individual 
defendants for their attorneys’ fees and other defense costs. 

Michael R. Smith 
+1 404 572 4824 

mrsmith@kslaw.com 
 

Paul R. Bessette 
+1 512 457 2050 
+1 212 556 2120 
+1 415 318 1241 

pbessette@kslaw.com 
 

B. Warren Pope 
+1 404 572 4897 

wpope@kslaw.com 
 

Israel Dahan 
+1 212 556 2114 

idahan@kslaw.com 
 

Benjamin Lee 
+1 404 572 2820 
blee@kslaw.com 

 
 

www.kslaw.com 
 
 
 

http://www.kslaw.com/imageserver/KSPublic/library/publication/ca-Council-Second-Proposal.pdf
http://www.kslaw.com/imageserver/KSPublic/library/publication/ca-Strougo_Robert-vs-Aaron.pdf
http://www.kslaw.com/


 

The ruling did not address the merits of the plaintiff’s challenge to the reverse stock split or the facial validity of the fee-
shifting bylaw; instead, the order focused on the narrower question of whether the bylaw could be enforced against a 
plaintiff whose stock ownership was eliminated prior to its adoption.  Drawing on the text of Section 109(b) of the 
DGCL and principles of Delaware contract law, the Court held that the bylaw could not be applied against the plaintiff.  
Section 109(b), the Court reasoned, permits the adoption of bylaws “relating to . . . the rights or powers of its 
stockholders.”3  The Court concluded that one whose stock ownership has been eliminated prior to a bylaw’s adoption 
is not a “stockholder” for purposes of Section 109(b); thus, Section 109(b) does not authorize the adoption of a bylaw 
purporting to regulate the rights of former investors who no longer own stock.  The Court found further support for its 
holding in the “fundamental” contract law principle that “only parties to a contract are bound by that contract,” 
observing that “a stockholder whose equity interest is eliminated is equivalent to a non-party to the corporate contract.”  
For these reasons, the Court held that “the bylaws in effect at the time of a cash-out transaction continue to apply to the 
interests of a cashed-out, former stockholder who challenges the fairness of that transaction.  But, in my view, a bylaw 
amendment that purports to regulate the rights or powers of former stockholders who were no longer stockholders when 
the bylaw was adopted is beyond the scope of Section 109(b) and, therefore, inconsistent with Delaware law.” 

While answering that question (for the present at least), Chancellor Bouchard’s opinion left unresolved what he 
described as other “serious policy questions implicated by fee-shifting bylaws in general,” including whether such 
bylaws unduly chill meritorious lawsuits or serve as appropriate safeguards against abusive litigation.  The decision 
also signaled the potential for further challenges to the scope of fee-shifting bylaws, including the degree to which 
joint and several liability for fees can be shifted to non-stockholders who “assist” in the prosecution of claims or have 
“financial interest[s]” therein (i.e., plaintiffs’ counsel).  Corporate boards, litigators, and lawmakers will closely 
monitor the ever-unfolding debates surrounding such questions as they are hashed out in future battles in the courts 
and legislatures. 

Our Shareholder and Securities Litigation Practice 
King & Spalding has one of the premier shareholder and securities litigation practices in the country, with a team that has handled matters from New York to 
California. We represent a wide variety of national and international public companies, investment banks, accounting firms, and their executives and directors 
in securities class actions, derivative lawsuits, internal investigations, and SEC enforcement actions in courts throughout the United States. Our lawyers have 
been widely noted for excellence in the defense of class actions alleging securities fraud—we have won scores of cases on motions to dismiss, class 
certification, summary judgment, and trial, and our pre-trial dismissal rate well exceeds the national averages. We also have significant experience guiding 
boards through complex internal investigations and SEC proceedings.  For more information, visit www.kslaw.com/practices/Shareholder-and-Securities-
Litigation.  

About King & Spalding 
Celebrating more than 125 years of service, King & Spalding is an international law firm that represents a broad array of clients, including half of the Fortune 
Global 100, with 800 lawyers in 17 offices in the United States, Europe, the Middle East and Asia. The firm has handled matters in over 160 countries on six 
continents and is consistently recognized for the results it obtains, uncompromising commitment to quality and dedication to understanding the business and 
culture of its clients. More information is available at www.kslaw.com. 

This alert provides a general summary of recent legal developments. It is not intended to be and should not be relied upon as legal advice.  In some 
jurisdictions, this may be considered “Attorney Advertising.” 

1 91 A.3d 554 (Del. 2014). 
2 C.A. No. 9770-CB, slip op., (Del. Ch. Mar. 16, 2015). 
3 8 Del. C. § 109(b). 
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