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C E R T I F I C AT I O N

I N T E L L E C T U A L P R O P E R T Y

A pair of Tenth Circuit rulings—Wallace B. Roderick and Chieftain Royalty—provide a

roadmap for defendants in oil and gas royalty class actions to defeat class certification, at-

torneys David L. Balser, Jonathan R. Chally and Claire Carothers Oates say. The rulings es-

tablish that, at the certification stage, plaintiffs must show that their common questions can

be resolved with common answers, the authors say.

Royalty Class Actions: A New Frontier

BY DAVID L. BALSER, JONATHAN R. CHALLY AND

CLAIRE CAROTHERS OATES

C lass action practitioners—and even casual observ-
ers of the United States Supreme Court—are fa-
miliar with the Court’s recent focus on cases in-

volving core questions relating to class action litigation.
Landmark decisions regarding the application of

Rule 23 principles, the evidentiary requirements appli-
cable to class certification, the enforceability of arbitra-
tion agreements, the viability of the fraud on the mar-

ket presumption of reliance in securities fraud cases,
and jurisdiction under the Class Action Fairness Act
(‘‘CAFA’’) have all been issued in recent years.

In many instances, the Court’s decisions have tight-
ened the requirements for class certification, sending
shock waves through the plaintiffs’ bar and leaving
many plaintiff’s firms scrambling for unexplored av-
enues potentially ripe for future class litigation.

Plaintiffs have turned their attention to subject areas
that, in their view, involve common issues of interpreta-
tion and application. We have seen a raft of putative
class action cases involving alleged statutory violations
related to privacy interests—claims under federal stat-
utes that authorize statutory damages for what often
appear to be inconsequential ‘‘injuries’’—along with
more cases alleging improper product labeling than one
could count.

These two categories of cases affect all industries and
have taken particular prominence, but they are not the
only areas in which plaintiffs’ lawyers have focused

David L. Balser and Jonathan R. Chally are
partners, and Claire Carothers Oates is a
senior associate, in the Business Litigation
department at King & Spalding. The authors
can be contacted at dbalser@kslaw.com,
jchally@kslaw.com and coates@kslaw.com.

COPYRIGHT � 2015 BY THE BUREAU OF NATIONAL AFFAIRS, INC. ISSN 1529-0115

Class Action 
Litigation Report®



their class action attention. Plaintiffs’ lawyers, particu-
larly the more ambitious of them, have also pursued
cases regarding oil and gas royalties. These cases most
often involve claims for allegedly improper royalty cal-
culations, where plaintiffs contend that they received
less than their lease terms purportedly require.

The Supreme Court addressed removal under CAFA
in such a case just this past December. See Dart Chero-
kee Basin Operating Co., LLC, v. Owens, 2014 BL
350806, 135 S. Ct. 547 (U.S. Dec. 14, 2014).

Claims Potentially Expose Energy Firms
to New Wave of Class Actions

These royalty claims are not new, of course. They are
familiar to many energy companies and often relate to
leases that were signed many years ago, before any
contemplation of the class action litigation landscape
that exists today. Indeed, that is the point. Plaintiffs’
lawyers may be showing renewed interest in oil and gas
royalty class actions, in part, because the contracts that
give rise to royalty claims, in many instances, do not
contain the defendant-friendly provisions regarding ar-
bitration and class action waivers that are now common
in today’s consumer-oriented contracts. Oil and gas
leases, which tend to be both numerous and highly
profitable (for both lessor and lessee), potentially ex-
pose energy firms to a new wave of class action litiga-
tion and the potential for high damages awards.

While this area presents potential exposure, well-
counseled defendants have many arguments still avail-
able to them to prevail in oil and gas royalty class ac-
tions. The Tenth Circuit highlighted some of these argu-
ments in two recent decisions. The Tenth Circuit
decertified two companion class actions brought by
natural gas royalty owners in Kansas and Oklahoma.
The plaintiffs claimed XTO Energy, Inc. (‘‘XTO’’) rou-
tinely underpaid royalties pursuant to the forms of the
relevant leases and applicable law. See Wallace B. Rod-
erick Revocable Living Trust v. XTO Energy, Inc., 2013
BL 181518, 725 F.3d 1213 (10th Cir. 2013); Chieftain
Royalty Co. v. XTO Energy, Inc., 2013 BL 181805, 528
Fed. Appx. 938 (10th Cir. July 9, 2013).1

The district court had certified a class in both cases,
a result perhaps not surprising given some of the simi-
larities in the payment methodologies that the defen-
dants employed. The Tenth Circuit overturned and
based its decertification primarily on the royalty own-
ers’ failure to adequately prove commonality, a require-
ment of Rule 23(a) of the Federal Rules of Civil Proce-
dure, which was addressed at length by the United
States Supreme Court in Wal-Mart Stores, Inc. v.
Dukes, 2011 BL 161238, 131 S. Ct. 2541, 2550 (2011).
The court’s rulings confirm that class action plaintiffs,
even those alleging a common question of fact, must do
much more to ensure the certification of their class.

The disputes in Wallace B. Roderick and Chieftain
Royalty related to the implied duty of marketability
(‘‘IDM’’) that attaches to oil and gas leases under many

states’ laws, including that of Kansas and Oklahoma.
Wallace B. Roderick, 725 F.3d at 1216-17; Chieftain
Royalty, 2013 BL 181805. The IDM, if it applies, would
require lessees to bear the full cost incurred to trans-
form gas into a marketable product (for example, gath-
ering, compression, dehydration, treatment, and pro-
cessing services (‘‘GCDTP services’’)). Id. The class
plaintiffs in both suits claimed that none of the raw gas
from any class member’s well was marketable without
the provision of at least one of the GCDTP services so
that, if the IDM applied, the lessees had to pay the costs
to make the gas marketable. Id. Thus, the plaintiffs ar-
gued that they were entitled to ‘‘the gross product value
[of the gas],’’ not the net value after the lessee had sub-
tracted the relevant service fees. Id.

The class plaintiffs asserted a variety of contract and
tort claims in an attempt to recoup the purportedly un-
derpaid royalties resulting from the deduction of
GCDTP services. Wallace B. Roderick, 725 F.3d at 1216
(asserting claims for breach of contract, unjust enrich-
ment, and an accounting); Chieftain Royalty, 2013 BL
181805 (asserting claims for breach of contract, tortious
breach of contract, breach of fiduciary duty, fraud, con-
version, conspiracy, an accounting, and injunctive re-
lief).

These are the similar litany of claims asserted in most
oil and gas royalty cases. Despite these wide-ranging
claims, the class plaintiffs argued, among other things,
that XTO’s uniform payment methodology, which did
not consider the specific language of a royalty owner’s
lease in calculating and remitting royalties, was suffi-
cient to establish commonality under Rule 23(a). Wal-
lace B. Roderick, 725 F.3d at 1216-17; Chieftain Roy-
alty, 2013 BL 181805. This payment methodology may
be common in the industry, but its failure to account for
lease variations makes it precisely the sort of policy that
draws attention from class action plaintiffs’ lawyers.

XTO opposed class certification in both cases on the
grounds that 1) each royalty owner’s lease required
consideration to determine whether the IDM had been
negated by the terms of the contract and 2) determining
the point of gas marketability required analysis of each
individual well. Id. The respective district courts con-
cluded that the proposed classes satisfied the require-
ments of Rule 23(a)—specifically, that XTO’s uniform
payment methodology established sufficient
commonality—and certified the classes under Rule
23(b)(3). Id.

Plaintiffs Must Show Common Questions
Can Be Resolved With Common Answers

The Tenth Circuit found error in the district courts’
decisions, taking issue with the courts’ application of a
less demanding standard of proof regarding the Rule
23(a) requirements than what Supreme Court prec-
edent required and questioning the extent to which the
district courts engaged in a ‘‘rigorous analysis’’ of the
Rule 23 requirements—particularly commonality—
before certifying the classes. Wallace B. Roderick, 725
F.3d at 1217-18. The Tenth Circuit’s decisions and rea-
soning confirm that at the class certification stage, class
plaintiffs bear the burden of establishing not only a
common contention capable of resolution across the
class, but also admissible evidence substantiating that
commonality. In other words, plaintiffs must show that

1 In 2014, the Fourth Circuit grappled with similar claims in
EQT Production Co. v. Adair, 2014 BL 229843, 764 F.3d 347
(4th Cir. 2014), reversing an order certifying various classes in
that case. The Court remanded the case for further proceed-
ings and more ‘‘rigorous analysis’’ regarding whether the re-
quirements of Rule 23 were satisfied.
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their common questions can be resolved with common
answers. Particularly in light of the uniform payment
methodology, this holding is particularly helpful to de-
fendants in oil and gas royalty cases.

In finding that the Wallace B. Roderick and Chieftain
Royalty classes were improperly certified, the Tenth
Circuit first held that the district courts violated the rule
that ‘‘ ‘actual, not presumed, conformance with Rule
23(a) . . . remains indispensable’ ’’ by applying a less
demanding standard of class certification to the plain-
tiffs. 725 F.3d at 1218 (quoting Gen. Tel. Co. of the Sw.
v. Falcon, 457 U.S. 147, 160 (1982)).

By ‘‘liberally constru[ing]’’ the requirements of Rule
23 in favor of certification, the district court both im-
properly relaxed Rule 23(a)’s strict burden of proof and
wrongly shifted that burden to XTO. Id.; Chieftain Roy-
alty, 2013 BL 181805. Rather than requiring plaintiffs to
affirmatively demonstrate commonality, the district
court effectively required XTO to disprove commonal-
ity. In the Tenth Circuit’s view, this reversal of the re-
sponsibility for plaintiffs’ claims constituted an abuse of
discretion. Id.

Separate from the district courts’ alleviation of the
class plaintiffs’ burden of proof, the Tenth Circuit also
questioned the courts’ approach to the record evidence
at class certification and, specifically, the courts’ appar-
ent willingness to ignore the potential variation in lease
terms. Although the district courts held that XTO’s uni-
form payment methodology was sufficient to establish
commonality, the Tenth Circuit disagreed, citing the
Supreme Court’s decision in Wal-Mart:

[T]he mere raising of a common question does not auto-
matically satisfy Rule 23(a)’s commonality requirement.
Rather, the common contention ‘must be of such a nature
that it is capable of classwide resolution—which means that
determination of its truth or falsity will resolve an issue that
is central to the validity of each one of the claims in one
stroke.’

Wallace B. Roderick, 725 F.3d at 1218 (quoting Wal-
Mart, 131 S. Ct. at 2551) (emphasis in original); see also
Chieftain Royalty, 2013 BL 181805. Because known
variations existed in the language of the royalty owners’
leases, and the marketability point of a well’s gas could
vary from well to well, the court held that the legality of
XTO’s payment methodology, however uniform, could
not be resolved on a classwide basis. Wallace B. Roder-
ick, 725 F.3d at 1218; Chieftain Royalty, 2013 BL
181805.

The Tenth Circuit held that notwithstanding a uni-
form payment methodology, the lease terms still had to
be considered. Without that analysis, the district court
did not determine whether a common contention could
be resolved on a classwide basis as Supreme Court
precedent now requires. In Wallace B. Roderick, for ex-
ample, the Kansas district court assumed that the IDM
was present in each lease because XTO ‘‘failed to point
to any lease provision unambiguously negating . . . the
existence of an implied duty of marketability.’’ 725 F.3d
at 1218.

The Tenth Circuit reiterated, however, that it is not
the burden of the defendant to show that a class does
not comply with Rule 23, but rather the responsibility of
the class plaintiffs to demonstrate commonality. Id.
Moreover, although the district court had considered
some of XTO’s contentions regarding the differences in
the leases, approximately 430 leases had not been ex-
amined by the parties or the district court. According to

the Tenth Circuit, the rigorous analysis required of
class certification demanded more. Id.

The district court also failed to consider the potential
for individual issues associated with the point of mar-
ketability for each well, notwithstanding Kansas law’s
recognition that gas may be marketable at the mouth of
a well (thereby requiring no GCDTP services). Id. at
1219. The Tenth Circuit remanded the case for further
consideration of those issues. Id. at 1219.

The Tenth Circuit’s similar rationale in Chieftain
Royalty further illustrates the extent of the analysis re-
quired by the district court before certifying a class.
There, the Oklahoma district court also failed to exam-
ine variations in the contractual language of the leases,
notwithstanding the district court’s acknowledgment
that the determination of whether the IDM had been ab-
rogated depended on such an analysis. 2013 BL 181805.

Even more troubling to the Tenth Circuit, the district
court failed to undertake this analysis despite the class
plaintiff’s acknowledgment that some of the leases at is-
sue abrogated or even negated the IDM. Id. The Tenth
Circuit rejected the district court’s conclusion that the
substantive analysis of the contractual language could
wait for resolution at the summary judgment stage,
holding instead that such issues must be addressed be-
fore class certification, even if the analysis implicates
the merits of plaintiffs’ claims. Id. (citing Coopers & Ly-
brand v. Livesay, 437 U.S. 463, 469 n.12 (1978), and
Comcast Corp. v. Behrend, 133 S.Ct. 1426, 1432
(2013)).

Because more than 13,500 leases remained unexam-
ined, the Tenth Circuit held that the district court failed
to ‘‘rigorously analyze whether Rule 23(a)’s commonal-
ity requirement’’ had been satisfied and remanded for
further consideration. Id. As in Wallace B. Roderick, the
Court of Appeals also questioned the district court’s ap-
parent assumption that none of XTO’s gas is in market-
able condition at the well in Oklahoma. Id.

Although the Tenth Circuit focused mainly on com-
monality in Wallace B. Roderick and Chieftain Royalty,
the court also remanded both cases for reconsideration
of Rule 23(b)(3)’s predominance requirement,2 a ‘‘far
more demanding’’ standard also requiring a ‘‘rigorous
analysis’’ by the district court. Wallace B. Roderick, 725
F.3d at 1219. Like commonality, the Tenth Circuit held
that predominance could not be established ‘‘simply by
virtue of a uniform payment methodology.’’ Id.; Chief-
tain Royalty, 2013 BL 181805. Rather, the district courts
needed to consider the extent to which material differ-
ences in damages calculations might require individual-
ized inquiries. Id. Failure to undertake this inquiry did
not satisfy the ‘‘rigorous analysis’’ required by Rule
23(b)(3). Id.

Wide Impact in Oil and Gas
Royalty Class Actions

The Tenth Circuit’s decisions impact many oil and
gas royalty class actions. The facts before the Tenth Cir-
cuit are similar to those that exist in many of these
cases: material variations in lease terms and potential

2 Rule 23(b)(3) requires a court, as a prerequisite to certify-
ing a class, to find that ‘‘the questions of law or fact common
to class members predominate over any questions affecting
only individual members.’’
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uniformity (or, at least, some similarity) in payment
methodologies, even without regard for varied lease
terms.

In overturning class certification on these facts, the
Tenth Circuit provided a roadmap for defendants in oil
and gas royalty class actions to defeat class certifica-
tion, and further stressed the importance of strict ad-
herence to recent Supreme Court precedent construing
Rule 23.

Indeed, at least one district court within the Tenth
Circuit has followed these decisions closely, recently
granting a motion to decertify the class in a case alleg-

ing very similar royalty claims. See Arkalon Grazing
Ass’n v. Chesapeake Operating, Inc., 2014 BL 187632
(D. Kan. Jul. 7, 2014).

Plaintiffs’ focus on oil and gas royalty class actions
may well continue, but, as evidenced by the Tenth Cir-
cuit’s decisions, defendants can mount significant de-
fenses to class certification, thereby limiting or even
eliminating the exposure to potentially significant dam-
ages awards that could otherwise result if alleged
breaches of royalty payment provisions were afforded
classwide treatment.
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